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Chula Vista, California; Monday, June 11, 2018

-- 000 --

MS. SOMERVILLE: Good afternoon, Your Honor.

MS. FREEZE: Good afternoon, Your Honor.

THE CLERK: This is the case of People versus Benjamin Lee
Bathen, case SCS294342.

MS. SOMERVILLE: Good afterncon, Your Honor. Cherie
Somerville for the People.

MS. FREEZE: Good afternoon, Your Honor. Alicia Freeze on
beﬁalf of Mr. Bathen, who is present before the Court to my
left out of custody on bond.

THE COURT: All right. And we are here for trial. This
Informatioﬂ was filed today. Do we need an arraignment on the
Amended?

MS. SOMERVILLE: Yes, Your Honor.

THE COURT: Okay.

MS. FREEZE: Oh, yes, Your Honor. I think there was an
issue with the dates.

Your Honor, I did have an opportunity to review the
Information. My client's true name and date of birth does
appear on the Complaint. - Waives formal reading. Enters pleas
of not guilty and requests continued representation by my
office.

THE COURT: Is that by appointment?

MS. FREEZE: No, Your Honor. Retained.

THE COURT: Not guilty plea will be entered. Denial of all

the allegations.

I had a chance to go through and read the in limine
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motions.

How long is this trial?

MS. SOMERVILLE: Your Honor, that's the one thing that I
wanted to discuss with the Court is that I did bring this up
with presiding as well before we got sent here.

The trial itself should be four days at the most,
including, I think, jury selection; however, on Wednesday of
this week, I have a day-long preliminary hearing. It was my
request that -- and I did let defense counsel know this ahead
of time -- that we go dark on Wednesday so that I can do the
preliminary hearing. I assume that will probably be before we
start any testimony in the case given jury seiection and the
motions in limine.

THE COURT: All right. Would that inconvenience you,

Ms. Freeze?

MS. FREEZE: No, Your Honor. That's fine.

THE COURT: Okay. So, ideally, pick a jury tomorrow and
then start testimony on Thursday?

MS. SOMERVILLE: Yes.

THE COURT: Okay. That will be fine with me. One of the
reasons I decided to discuss with a chambers conference --
unless either side would like one —-- is because given the
nature of the in limine motions, I just wanted to go through
them to see if we needed a 402 hearing. And if we do, how
that's going to affect the jury selection. 4

So there's an explanation about why I thought I'd dive
right into the in limine motions, unless there's something

anybody has that they want to discuss first?
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MS. SOMERVILLE: I don't think so.

MS. FREEZE: No, Your Honor.

THE COURT: Ms. Freeze.

MS. FREEZE: ©No, Your Honor. I think that -- I think
that's a good idea, just jumping right in, especially since I
do have my expert here. I attached his CV and his report,

Mr. Schenk. So he's here. He's present if we wanted to do
anything this afternoon or at least the Court -- we can clear
his schedule or what have you. I just wanted him to be here
given Ms. Somerville's going dark on Wednesday and kind of sum
up everybody's scheduling issues.

THE COURT: And my understanding is his testimony would be
in response to the cellular data?

MS. FREEZE: Correct. It would be part of my motion --
well, my request would be a —— my motion limited, excluded and
having a 402 hearing.

THE COURT: But the 402 hearing wouldn't be with him. That
would be a 402 hearing -- would be -- if I decide to go
forward, the 402 would be on the People's proposed expert, not
on your expert who would just be here to testify in opposition
to that. I wouldn't take testimony from your expert and
decide. Okay? The plaintiff’s expert.

MS. FREEZE: I understand that, Your Honor. And I wanted
him here just in case the Court had any questibns or anything
like that.

THE CQURT: And he's welcome to stay. This is an open
courtroom. |

It is unlikely, because we're talking about differences in
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expert opinion -- or actually, some of this is just factual
matters, is my understanding —-- correct? -- that it's getting
the pings from the cell phones, making out where the cell
phones are and just getting addresses, certain pertinent
addresses, and seeing whether it's within the range? That's
kind of my understanding of the cell phone -- |

MS. SOMERVILLE: Correct.

THE COURT: -- éxpertL So it's kind of quasi expert.

MS. FREEZE: Right. Their position and then our position,
the expertise of each. Absolutely, Your Honor.

THE COURT: Right, which sounds to me -- I'm going to learn
more in your argument, but it sounds more to-me about just
competing testimony for the jury rather than excluding
testimony altogéther. But I haven't found the cell phone ping
is so extraordinary these days to have testimony about that
kind of cell phone data, but maybe I'm oversimplifying things.

So why don't I do this: Why don't we just go through the
motions in order; and then when Qe get to the cell phone,
we'll do everybody's -- we'll discuss everybody's motions
concerning the cell phone testimony.

So Ms. Somerville --

MS. SOMERVILLE: Yes, Your Honor.

THE COURT: -- starting with you since you're the
prosecutor, your motions. The first motion is to introduce the
jail calls made by the defendant. And you point out that you
have followed all the court rules by having a transcript of
them and have somebody to authenticate the tape-recordings.

MS. SOMERVILIE: Yes, Your Honor. And it's my
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well.

So I don't think there were any other motions,
Ms. Somerville.

So, Ms. Freeze, the general motions, 1A, I've already
granted.

1B, any objection, Ms. Somerville? That's to admonish
witnesses not to discuss their testimony.

MS. SOMERVILLE: ©h, no, Your Honor.

THE COURT: I will ask you to do that, please.

C, do you have any witnesses that were not provided to
Ms. Freeze?

MS. SOMERVILLE: No.

THE COURT: Okay. I'm going to grant that. Obviously, in
rebuttal or something like that, should there be an issue, we
can address that at that time.

D, té include any evidence previously requested by the
defense through the discovery process which was not provided.
Any objection?

MS. SOMERVILLE: No. There is one -- so the Court is
aware, one body-worn camera video that I need to burn and
provide to Ms. Freeze, but it appears that it is just capturing
the audio recordings of the threats that are at issue in this
case. And we do already have those turned over in discovery.
But I will get that body-worn camera video done when we leave
court.

THE COURT: 1Is there any indication that's going to aelay
the trial in any wéy?

MS. FREEZE: I don't think so, Your Honor.
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Ms. Somerville provided me a report that looks like it was
generated last July by an Officer Lopez, and I just noticed
that it had body-worn camera. Last week, I noted that there
was body-worn camera on another report and she was able to get
it to me within a couple days; so -- and we actually ended up
trailing the case to today because of some scheduling and what
have you. So I think it should be pretty quick.

MS. SOMERVILLE: I should be able to get it this evening.

THE COURT: Excellent. Okay.

So all the 1A through D is granted.

Roman numeral II is to preclude anybody from using the
word "victim" and the —-- in the context of the person, should
this be proved, the person that was harmed by the threats.

Ms. Somerville?

MS. SOMERVILLE: I don't tend to use that term when I —-
but sometimes it slips out. That's my only concern about that.
But generally, I refer to everyone by their names. Just —- I
think it's -- it's better practice to do that.

THE COURT: That's especially in -- well, especially not,
the -- I tend to agree that it's best not to use labels. I
mean I usually -— unless I'm reading something that I have to
do, I will probably -- and is it Bathen or Bathen?

MS. FREEZE: Bathen, Your Honor.

THE COURT: Bathen. Mr. Bathen. I would ask you
anything --

MS. FREEZE: I'm sorry?

THE COURT: Feel free to ask you.

MS. FREEZE: It is Bathen, Your Honor.
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THE COURT: So that's why I asked.

MS. FREEZE: My head is swimming with information. Sorry.

THE COURT: Okay. Mr. Bathen. I refer to Mr. Bathen as
"Mr. Bathen," not as "defendant” usually. And so I refer to
people by name.

So I'm granting the motion, understanding that
occasionally that -- if it appears that there's an inadvertent
slip, we'll just go on, that I won't find it aAviolation,
obviously.

You won't, Ms. Somerville. But if it looks like you're
intentionally using the word #victim," we'll talk about it
again. We'll use names.

So Roman numeral II is granted.

And while we're talking about it, Ms. Freeze, I don't
think you have tried a caée before me.

MS. FREEZE: I think I've had some prelims, but not a jury
trial.

THE COURT: I do try to keep things fairly formal, meaning
that when you're addressing anyone, it's either first and last
names or whatever, Mister, Doctor, whatever it's going to be,
not just first names. We can't control witnesses. But as far
as your questions and referring to people in front of the jury,
I prefer that you do that.

MS. FREEZE: Thank you, Your Honor.

THE COURT: Roman numeral III, motion No. 3 is to exclude
the prosecution from conferring with witnesses once
cross—examining has begun.

Ms. Somerville.
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MS. SOMERVILLE: I don't have a problem with that. I mean
I generally don't talk to them about their testimony because
that's not permissible; so that's fine.

THE COURT: Yeah. I mean, I think the key here being to
preclude you from conferring with witnesses about the testimony
and I would grant that. But sometimes the witnesses, you might
have spoken with them or something, and they want to talk to
you about scheduling, when they need to be back or whatever, nc
matter what I said, they might double-check with you and so I
don't want it to be something where you are precluded from
saying anything. But no, you can't talk about their testimony.

MS. SOMERVILLE: That's fine.

THE COURT: Yeah.

MS. SOMERVILLE: Thank you. So that's granted as modified.

Okay. Roman numeral IV. This gets into the cell site
evidence. And honestly, Ms. Freeze, we're going to have -- I
think if the prosecution's witness is permitted to testify,
they're going to testify about their searches, what they've
obtained. They're going to map it out.

What is your objection if the foundation is laid?

MS. FREEZE: Thank you, Your Honor.

So this -- just today -- well, I was provided by
Ms. Somerville a document. I guess it would be what their
expert would testify té.

Just to kind of give the Court an idea of where I was when
I prepared the motions in limine is that I had provided
Ms. Somerville our —-- a letter about my defense expert, his CV

and what he was going to testify to in the abundance of being
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what I'm trying to put forth in my moving papers is that

this -- if the People put on this witness without showing the
reliabilities and the relevance in the forefront -- so what i'm
trying to say is it's the People's burden and it's the Court as
a gatekeeper, and that's why I write and I cite to some case

law in my moving papers with regards to what can be admitted to

or shown to the jury; right? And so it would be extremely

prejudicial, our argument would be Daubert.

THE COURT: And I reject that. So just out of hand, you're
saying that it's not expert testimony pursuant to Daubert or
Daubert, however. Different people pronounce it differently.

MS. FREEZE: So our argument, it would be misleading and
prejudicial to even have the jury hearing this because it's our
position -- and our expert would be explaining to the Court
what they're relying on and their historical analysis is not in
line with the scientific community. And so what our argument
is that before it even goes to the jury and it's a battle of
the experts, we should deal with that at the forefront that it
is what is actually admitted to the jury, what the jury
actually hears is not prejudice.

THE COURT: I understand what you're saying. I'm just
saying this is not an outlier. You might have an expert and
you might be persuasive and have science on his side that even
throw out this cell phone analysis. But to have a whole 402
hearing on something that is so customary seems to me a little
extreme. |

MS. FREEZE: And I certainly understand that, Your Honor.

I think what I'm trying to portray, and perhaps I'm not
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Virginia. The two addresses that are on there that.we've
identified are his home address and also his workplace because
he gives his workplace that has an address on "I" Street in
Washington, D.C.

Basically the mapping shows that a couple of the calls, I
believe it's the 3rd of July, the 5th of July, are in the
vicinity of a sector of a tower that would be in the area near
where his work is. And so I mean that's it. And --

THE COURT: Not a precise location.

MS. SOMERVILLE: No. I mean I don't think you can say
someone was at this corner at this time. I don't think that's
possible unless you had an eyewitness.

And just one other thing just so the Court is aware, yes,
I did provide Ms. Freeze with a CV from of an expert from our
office today, but I didn't receive the fact that they were
getting an expert to testify about this and, you know, all of
his conclusions until last week.

So I've kind of been scrambling to find someone. I didn't
know if anyone would be available from our office. Donald
Holmes, who does testify regularly for us.about just
general -- how cell towers work and how cell phones connect
and networks, was off the last two days. The last week I was
sick during one day of the week as well.

So he has now said I can be available to come in and
testify. And he's not going to go into the records. Mr. Gain
from our office is-the one who just put the -- got the search
warrant, putAthe information into the tracker. It populates

it via latitude, longitude and Google maps. He can explain
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that.

And I just wanted Mr. Holmes to come in and do a general
ovérview for the jury, this is how networks work, this is how
we have towers, here are the sectors, just very basic; so —--

THE COURT: Okay. And so your expert is going to testify
that this cell tower information is useless?

MS. FREEZE: Well, ves, Your Honor. And also there's
actually issues with the -- where the.actual cell tower is
located. One of the -- part of the search warrant that was
obtained and Investigator Gain kind of prepares a summary in
his report which was turned over about the cell tower location,
and there aren't any latitude or longitude that was associated
with that particular tower. And, in fact, Investigator Gain
follows up with T-Mobile and never gets back any information.

My expert is going to testify that that tower doesn't even
exist. I mean if FCC -- he's looked on the FCC, and it
doesn't even exist. In addition, Your Honor, just briefly to
piggyback on what Ms. Somerville had said with regards to the
addresses in response to Your Honor's question, there is no --
with regards to where my client works, that information is
pulled from the jail calls and we've moved past this. Those
are admitted. That's fine.

But he doesn't give an address of where he works. He
tells -~ he just says the company. And so if you Google the
company, you will get there's several offices in the East
Coast area. So it's an assumption to a certain extent of
where. exactly he's working, right.

Because he does say to the bail bond companies, I work for
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this company, right. This is what I do. I'm on the East
Coast. But he doesn't give an address. 8o it could be
anywhere in the East Coast, right.

And then with regards to his address, there's no
documentation of exactly where he resides. There's a mention
of it.

THE COURT: Facebook or something.

MS. FREEZE: On a jail call. But, in fact, with regards t«
where he was served with the warrant and where he was served
with the restraining order, it's a different address. So
there's really no documentation at all whatsoever of my
client's actual address, except for a jail call one time that
he mentions to a bail agent.

So I mean with regard -- so I'm just saying -- so it's not
simple. There's a lot of layers with regards to the cell
phone stuff.

And quite honestly, I've learned a lot. It is very
complicated. But with regards to latitude, longitude, where
these cell phone towers are, how the People are relying on
these towers and perhaps where my client is in relation to the
towers and all of that, they don't provide really the
methodology of where they say Investigator Gain types some
stuff into this tower.tracker and it generates things, but
that's all they show.

THE COURT: Well, they're going to have to show the
reliability of the tower tracker and what that is.

MS. FREEZE: Right.

THE COURT: That's all got to be foundation before he can
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say anything about what comes out. He has to say what he's
putting it into.

I mean it just sounds to me, Ms. Freeze, that we have
people with different opinions about the usefulness and
reliability of these cell phone towers, and it sounds like you
have some information that will impeach the witness if they
try to rely on these things that you can factually contradict,
if there is no such, you know, identify a tower that doesn't
exist. So you have some great cross-examination.

You have your own expert to come in. But I don't know
that you have me precluding the People from introducing that
evidence, which is what you're asking for. You're saying
trust my expert, don't trust their information. And
ultimately it's for the jury to decide.

MS. FREEZE: And I certainly understand that, Your Honor.
And liké I said, what I'm trying to portray to the Court is
that there's some -- as the Court being like, as I mentioned in
the moving papers, gatekeeper of what can be admitted to the
jury, and we certainly don't want to prejudice the jury, we
don't want to have the prosecution and expert -- and I put this
on my moving papers saying admitting evidence regarding cell
phone towers and, you know, where this person is and where this
person is located to this particular tower and where this
person may or may not live and be admitted to the jury, which
could prejudice to the jury and say, well, it must be him
without really explaining with the fact that what they're
relying on is not =-- not what the scientific community relies

on when it comes to these cell phone tower analysis.
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because I'm a visual person. So, you know, if you can kind
of --

THE COURT: Right. But this -~ I thought it -- my initial
reaction -- and I'll hear from both of you -- is that it gets
admitted not for the truth of the matter, but to show the
investigation, the subsequent conduct and why the investigation
proceeded the way it did as far as the towers, but am I wrong?
Not the tower, the Google search.

MS. SOMERVILLE: No. The Google search, yes, I was going
to ask Investigator Gain, did he, you know, put this phone
number into Google; you know, did it populate with anything.
Then based on that, you know, did you go forward with the
search warrant, get records from this company. That's in
regards to Investigator Gain.,

In regards to Dr. Gary Jacobs, I was going to elicit the
testimony from him because it's the effect that it had on his
wife. Once they both listened to the first call on June 4th,
he also input the phone number from their records into a
Google search and said to his wife it comes up with Benjamin
Bathen, and it's at that point that she realizes, oh, my gosh,
this is my former client and the connection is made at that
point and she recognizes his voice and given their history of
things that have happened as well.

THE COURT: So let's separate the two. As far as the
investigator testifying, these are the steps he took in the
investigation. He followed up based on the information that
came from Google search.

. MS. FREEZE: Right. Well, Your Honor, I think -- and I la
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out a lot of law and case law in my moving papers. I think as
it pertains to Investigator Gain, I think it's hearsay as it is
with Mr. Jacobs.

THE COURT: I'm separating.

MS. FREEZE: Right.

THE COURT: I do want to talk about them separately. I'm
not -- I am not disputing that it's hearsay. But I'm saying
that it would be my intention to give the jury a limited
instruction where it shows why he proceeded the way he
proceeded.

MS. FREEZE: Well, Your Honor, I .don't think it would be —-—
I still think it would be pure hearsay because it's being
offered to prove that it was Ben Bathen. I mean, I think it's
not ‘effect on the listener or effect on how he proceeded with
his investigation. I think --

THE COURT: I thought it was.

MS. FREEZE: I mean I think it's straight hearsay because
he doesn't need -- all he does -- he has the phone number. So
he doesn't have to —- he can get the phone number and then do
the search warrant for T-Mobile. Ben's name, Mr. Bathen's name
that allegedly pops up, which as I put in my moving papers, I
personally typed the number a number of times and nothing pops
up.

But, nevertheless -- so my objection as it pertains to
Investigator Gain would be it's not part and parcel of a
compass, if you'will; in his investigation. It's not a
necessary piece that he needed. He had the phone number,

right?
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So if it was something where they -- the number was an
unknown number, it was a blocked number, and I don't know whc
this man is, I don't know who this man is who is calling my
office, I'm freaked out and he has to do -- you know, he has
to go through every single one of Dr. Jacobs' prior clients,
right, so he has the phone number. I don't think it's part
and parcel of the investigation whatsoever. Plus --

THE COURT: Stop. Take a breath.

First, I want to respond to that. And I think we all-”
should probably be starting to now slow down a little bit.

What it led to was the Web address and the phone number
that was listed on the Web address, right?

MS. SOMERVILLE: The -- what it came up with was that
different -- right. And then he had his Web address,
BenjaminBathen.com, I believe, and then he looked on that
address or that website and the phone number was different a-
that point. It had changed. |

THE COURT: Okay.

MS. SOMERVILLE: The call records also suppo;t as being
Mr. Bathen's cell phone records because his contract had end
a week or two before and the phone number had actually been
canceled through Mr. Bathen's account. You can see that on
search warrant returns.

THE COURT: So why are you introducing the Google search
If you are, you might not be.

MS. SOMERVILLE: I was going to introduce the Google sea
just as the steps he took to attempt to verify that these

records were, in fact, Mr. Bathen's. It ties back into then
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on Thursday at a break or something, but like I said, I --

THE COURT: No, that is not a problem. 1It's a problem in
connection with being dark on Wednesday.

MS. SOMERVILLE: Right. So now we're just kind of eating
away at the jury time.

MS. FREEZE: I can -- why don't I do this, Your Honor,
because we don't know if we'll even go into Monday, but
because, you know, we're just being proactive, why don't I
reach out to Judge Birchak's clerk, you know, Wednesday and
just say, hey, maybe I can trail it to the next day or trail
Wednesday. You know what I mean?

THE COURT: There's a couple things we can do. I mean th
could be -- or have you go to the hearing and then finalize
jury instructions if we haven't by that time and then just dc
closing in the afternoon on Monday. Let's see where we are.

That's a good idea. I mean if you want to ask and see --
I don't know whether your client would like you not to trail.
And I mean in the interest of fairness, I'm giving
Ms. Somerville all day Wednesday and you are asking for part
of the day on Monday; so I'm not going to deny you.

I'm just trying to see how we can do it. So if you woulc
call, depending on how your client féels, and see what you c:
do with Judge Birchak, and then we can -- I guess at least
Friday morning we should be able to know more or less where 1
are.

I'm just concerned if we have -- it sounds to me like the
cell phone testimony could possibly take some time.

MS. SOMERVILLE: I only have four witnesses that I inten
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on calling. I do not think -- I don't know about
cross-—-examining, but I really don't think it's going to be
longer than a day.

THE COURT: ©Oh, okay.

MS. SOMERVILLE: For the testimony. Maybe I'm being
optimistic. I just --

THE COURT: No, I mean, I'm just thinking if the defense
that the science is -- is not there, that there is no scienc
that underlies this testimony, then I would expect more
cross—examination than usual.

But that's not saying you need to do that. I'm just
trying_to anticipate time because you obviously -- you're we
qualified to decide how you want to try your case.

So, yeah, let's just see how it goes. But in either cas
even -- it sounds like it will go into Friday so I don't kno
how we're going to do closing before Monday afternoon. I
guess we can have the jury here at 11:00 on Monday.

MS. FREEZE: That would be sufficient, Your Honor.
Obviously what I'll do today is call Madam Clerk,

Judge Birchak's clerk, and putting them on notice, hey, mayk
can be a priority in and out. Like I said, it's not a long

cause hearing and he doesn't allow more than 15 to 20 minute

. So if I can be a priority, I can probably be out of there.

The only thing is I'm representing the restrained party
and we already continued it a number of times; so that's whs

THE COURT: I understand that because we might be in a
position to -- and what we'll do is we can just take an how

lunch on Monday to kind of make up half an hour there if we
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Chula Vista, California; Tuesday, June 12, 2018

-- 000 --

THE COURT: Okay. We are on the record outside of the
presence of the jury panel. And are they just being assembled?

THE CLERK: Yes, Your Honor.

THE COURT: I wanted to talk to you about a few issues
before we got started. I was -- did. have an opportunity to
research the hearsay issue we were talking about yesterday and
I did want to let you know for your case preparation as soon as
possible what my ruling would be.

I did have a case from Ms. Freeze, United States v.
Torres, 794 F.3d 1053. But I happened to find a case that is
precisely on point that deals with the telephone directory on
the computer used by a detective in the investigation, and
that is People v. Francen, F-r-a-n~c-e-n, 210 Cal.App.4th
1193. It is a 6th District case from 2013. And what it comes
down to, unless a foundation can be laid that the compilation,
the telephone numbers in a directory meets the exception of
Evidence Code Section 1340, which is a compilation that is
generally used and relied upon as accurate in the course of
the business as defined in Section 1270 of the Evidence Code,
it cannot come in for the truth of the matter.

I think that -- let's see. I have all this stuff here —--
People v. Francen -- let me get the citation -- goes
through -- no. I'm sorry. People v. Moring. People v.
Francen is the one that excluded the telephone directory.
People v. Moring is 15 Cal.RApp 5th 928, and it deals with the

Idena drug website and shows the steps that it does meet the
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compilation exception.

So for you, Ms. Somerville, if you have somebody, I just
give that to you as a guideline that really sets forth the
steps you have to take to show that it is something on what
you can rely so as to introduce the number. If you can meet
all those steps, then it can come in. If we need to do a 402
just on that limited issue, we can.

MS. SOMERVILLE: Through the detective?

THE COURT: Yes.

MS. SOMERVILLE: Okay.

THE COURT: All right. So I'm not going to let it in
unless that foundation can be laid that it is reliable under
that hearsay exception. As far as the -- I'll have to get the
name.

MS. SOMERVILLE: Gary Jacobs.

THE COURT: Jacobs. As far as Dr. Jacobs' reliance, I am
letting that in not for the truth; but with the offer of proof
that was sent to me, that was laid out yesterday, the way the
name that was discovered by him on the Internet let the other
Dr. Jacobs to choose —-- start going in the direction that it
was Mr. Bathen who made the threatening phone calls. I think
that for that purpose to bring that name to mind that it's
admissible, but it's not admissible for the truth. So I'm
letting it in for that purpose.

Ms. Freeze, if you wanted a limiting instruction to the
jury, I would do that before that testimony.

MS. FREEZE: BAbsolutely, Your Honor. And for the record,

may I just briefly just with regards to the case that I
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submitted to the Court, the Torres case --

THE COURT: I'm not really accepting more argument. I
don't think that's pertinent, frankly. 'I have a case right on
point. That's a California case and not a federal case. So I
have cited that for the record that you have provided that to
me. I have read it.

MS. FREEZE: Okay. Thank you, Your Honor.

And Fjust so we're clear, because my motions in limine kind
of was layered, so I just want to make sure that I'm clear as
to the Court's ruling of the -- so just to recap, Investigator
Gain cannot -- the screenshot of the Google results cannot
come in. And in order for him to speak any further about the
number, the prosecution has to lay that foundation of the
Moring case as you Jjust cited.

THE COURT: Right. And what -- if that foundation is laid,
I'1ll revisit whether the screenshot can come in or not. If
it's -- that's -- but without -- without that foundation laid,
nothing comes in --

MS. "FREEZE: Right.

THE COURT: -- concerning the telephone directory.

MS. 'FREEZE: Right. Right. And I think in my moving
papers I cite -- I bring up arguments with regards to
authentication and foundation and things like that.

And then just the third issue, I want to —- just so I'm

clear that Dr. Jacobs, Gary Jacobs, can testify as to the

. conversation he had with the complaining witness and his

search results, because I just want to make sure I understand

that.
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THE COURT: He can -- he can say that -- well, actually, it
wouldn't come from him.

MS. FREEZE: Riéht.

THE COURT: It would come from her saying, you know, my
husband said he found this -- the number. I mean we can do a
numpber of ways. It's really, he can say, I went on the
computer and found this number or -- and/or we can have her
just say, my husband said he found this on the computer. Since
we're not doing the truth of the matter -- I guess we have to
have him say he found a number and told his wife. And then she
can testify that she -- it jogged something in her memory and
she started thinking about it and went forward from there.

MS. FREEZE: And the Court's ruling is that that would be a
non-hearsay, it would be the exception to the effect?

THE COURT: That is correct.

I did get the brief from the People, and I think we can
address that.. We should have time this afternoon after the
jury is selected to address that issue.

MS. FREEZE: Right. I haven't had a chance to read it yet,
Your Honor; so —-

THE COURT: That's why I didn't want to —— it's a pretty
thorough brief; so I didn't just want to bring it up with
anybody. If we can this afternoon -- if we can't, if you need
more time, then we can do that, take more time.

MS. FREEZE: Thank you, Your Honor.

THE COURT: Is there anything from either of you?

MS. SOMERVILLE: No.

MS. FREEZE: No, Your Honor.
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THE COURT: Okay. Then we'll just wait for the jury to be
assembled and brought up.

(Jury voir dire commences. Reported but not
transcribed herein.)

* %k 0k
(At 3:20 p.m. the jury was sworn by the clerk to try
the cause.)

* * %
(At 3:21 two individuals are sworn to serve as
alternate jurors)

THE COURT: All right. ladies and gentlemen, what we're
going to do is I'm going to give you a few of the rules I hope
will help you serve as jurors in this matter and then I'm going
to excuse fou for the evening. And we'll start on Thursday.

And remember we're not in session tomorrow; so start
Thursday morning at nine o'clock with opening statements if
the lawyers choose to give them and then we'll start with the
evidence right in.

So now let me talk to you just briefly about some of the
basic rules of law and procedure and the rules to ensure that
both sides can get a fair trial in this matter. Some of the
concepts you heard about in jury selecﬁion, but you're jurors
now and it's important that we emphasize them for you.

During the trial, don't talk about the case or about any
of the people or any subject involved in the case with anyone,
not even your family, friends, spiritual advisers and
therapists. Don't share information about the case in

writing, by e-mail or on the Internet. You must not talk
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about these things with the jurors either until the time comes
to begin your deliberations.

| As jurors you may discuss the case together only after all
the evidence has been presented, the attorneys have completed
their arguments, and I have instructed you on the law. After
I tell you to begin your deliberations, you may discuss the
case only in the jury room and only when all jurors are
present.

You can't allow.anything that happens outside of the court
to affect your decision. You can't read, listen to or watch
any news report that has any subject connected with this
trial.

I don't think this trial is going to be on the news, but
certainly as I told you before, this is not the time to
educate you on this subject matter. We take you as we have
you today and then we will have ybu just consider the evidence
and the law.

Don't do any research on your own or as a group. Don't
use a dictionary or Internet or other reference material.
Don't investigate the facts of the law. Don't conduct any
tests or experiments or visit the scene of any event involved
in this case.

So let me just talk briefly. If there are any people here
who are bloggers or Facebookers or Instagram -- I'm sure I'm
so out of date that I don't even know how people communicate
anymore on the Internet -- this is not the time to do it in
connection with your jury service. What we do is we want you

to have open minds. And if you start talking about the



S w NN

©O© 0 ~J oy Ul

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

151

subject matter, if you start reading about the subject matter,
if you even share information with anybody else or receive any
information, you're going to —-- it's human nature —; you start
to form some conclusions. You want, to the extent you can,
prevent you from doing that if you've heard everything and you
heard the law. That's why these rules are in place. Because
you can consider only the evidence presented in this courtroom
and the law that I give you.

+ I'm going to ask fhat you keep your cell phones turned off
while we're in session. You are going to get a little card
with this courtroom phone number on it. Feel free to give it
to someone that might need to reach you in an emergency basis.
We answer the phone during -- while court is in session. lAnd,
actually, I don't; Mr. Camou does. So we'd be able to get you
a message in an emergency right away. You need not worry
about that.

So -- but while we're here, we need your cell phones
turned off. Please don't talk to any witness, any lawyer, aﬁy
party to this case. During the trial, if someone tries to
talk to you about the case or any people or subjects involved
in it, please tell them that you cannot talk to them. If they
persist, let us know. And I say "us." Let the deputy know
and we will take care of it immediately.

I told you earlier that I've asked that Mr. Bathen and the
lawyers not even talk to you at all, even to exchange
pleasantries. As much as they'd like to say "good morning" or
"good afternoon” or "nice day outside”" -- because we -- and I

don't know whether I said this to you earlier, but we not only
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do we not want any communication about anything concerning
that case, we don't even want an appearance that there could
be something said that shouldn't be said. 2And so if

somebody -- if you are there talking to a lawyer or a witness
or a‘party over in a corner somewhere, even if you are talking
about the weather and it's innocuous, it doesn't look right.
And people could rightfully wonder what's going on as far as
an exchange of information. So we just eliminate that
entirely. So please forgive them. They'll just be fqllowing
court orders.

As I told you, when the trial is over and you are released
as jurors, you may discuss the case with anyone or not discuss
it, it will all be up to you. If you do receive any
information about the case, even unintentionally, please don't
let the other jurors know. Let the deputy know and we will
take care of it.

Please keep -- as I mentioned -- keep an open mind
throughout the trial. Don't make up your mind about -- about
the verdict or any issue until after you discuss the case with
any other jurors during your deliberations. Don't take
anything I say or do during the trial as an indication of what
I think about the facts, the witnesses or what your verdict
should be. Don't let bias, sympathy, prejudice or public
opinion influence your decision.

You're going to be given notebooks and you're free to take
notes during the trial. The notebooks would be left in the
courtroom while the evidence portion of the trial goes on and

then you will be permitted to take the notebooks into the
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I mean they must prove it beyond a reasonable doubt. Proof
beyond a reasonable doubt is proof that leaves you with an

abiding conviction that the charge is true. The evidence need

not eliminate all possible doubt because everything in life is

open to some possible or imaginary doubt.

In deciding whether the People have proved their case
beyond a reasonable doubt, you must impartially compare and
consider all the evidence that was received throughout the
entire trial. Unless that evidence proves Mr. Bathen guilty
beyond a reasonable doubt, he's entitled to an acquittal and
you must find him not guilty.

You are the judges of the facts in this case. And you
must consider only the evidence that's presented in this
courtroom. Evidence is the sworn testimony of witnesses, the
exhibits admitted into evidence, and anything else I tell you
to consider as evidence. Again, the fact that Mr. Bathen was
arrested, charged with a crime or brought to trial is not
evidence of guilt. Nothing that the attorneys say is
evidence.

In their opening statements and closing arguments, they
will discuss the case but their remarks are not evidence.
Their questions are not evidence. Only the witness's answers
are e&idence and the attorneys' questions are significant only
if they help you to understand a witness's answer. Don't
assume something is true just because a lawyer asks some’
question to suggest that it's true.

There may be objections to questions requested of a

witness during a trial and I will rule on those objections
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according to the law. If I sustain an objection, a witness
will not be permitted to answer and you must ignore the
question. If the witness does not answer, don't guess what
the answer might have been or why I ruled as I did. If I
ordered testimony stricken from the record, you must disregard
it and cannot consider that testimony for any purpose.

You must disregard anything you see or hear when the Court
is not in session even if it's done or said by one of the
parties or witnesses.

Our court reporter is making a record of everything said
during the trial. If you decide that it's necessary, that
there's a serious disagreement about the evidence, you may ask
that the court reporter's notes be read to you and that would
be when you're in deliberation. You must accept the court
reporter's record as accurate.

Any fact in this case may be proved by direct or
circumstantial evidence or a combination of both. Direct
evidence means exactly what the name implies. TIt's evidence
that directly proves a fact.

Johnny is on the stand he said he saw Sam swimming in the
swimming pool. That is direct evidence that Sam is swimming
in the swimming pool.

Circumstantial evidence is evidence that proves a fact
from which you can infer another fact. Johnny gets on the
stand and says I didn't see Sam swimming in the swimming pool,
but I saw Sam standing beside the swimming pool dripping wet
with wet footprints going from the swimming pool to where he's

standing. It's not direct evidence that he was in the pool,
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but it's circumstantial evidence that he just got out of the
pool. Aﬁd as far as the law is concerned, it makes no
difference whether evidence is direct or circumstantial.

.You may choose to believe or disbelieve either kind of
evidence. Whether the evidence is direct or circumstantial,
you should give each piece of evidence whatever weight you
think it deserves.

You're the judges of the credibility or believability of
the witness in deciding whether testimony is true and
accurate. Use your common sense and experience. You must
judge the testimony of each witness by the same standard
setting aside any bias or prejudice you may have. You may
believe all, part or none of any witnesses' testimony.
Consider the testimony of each witness and decide how much of
it you believe. 1In evaluating a witness's testimony, you may
consider anyfhing that reasonably tends to prove or disprove
the truth or accuracy of that testimony.

Among the factors that you may consider are how well could
the witness see, hear or otherwise perceive the things about
which the witness testified. How well was the witness able to
remember and describe what happened. What was the witness's
behavior while testifying? Did the witness gnderstand the
questions and answers them directly? Was the witness's
testimony influenced by a factor such as bias or prejudice, a
personal relationship with someone involved in a case or
personal interest in how the case is decided?

What was the witness's attitude about the case or about

testifying? Did a witness make a statement in the past that
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is cons;stent or inconsistent with his or her testimony? How
reasonable is the testimony when you consider all the other
evidence in a case?

Don't automaticaliy reject testimony just because of

inconsistencies or conflicts. Consider whether those

differences are important or not. People sometimes honestly

forget things or make mistakes about what they remember.
Also, two people may witness the same event yet see or hear it
differently.

Finally, ladies and gentlemen, if there is a law
enforcement witness, it's not unusual for them to refer to a
police report. I haven't heard the evidence either; so I'm
not sure actually what the testimony will be, but I want to
tell you up front that police reports are not introduced into
evidence. You will not get any police reports back when
you're deliberating; so that might be a good place for your
notebook. If there's a question to ask concerning a police
report, you can make a note of it since you won't be seeing
those back in the deliberation room.

All right. Finally, ladies and gentlemen, I'm going to
ask you to wear your juror badges when you're around the
courthouse. That let's everybody know that you are a juror in
a case.

We obviously have a lot of lawyers walking around talking
about the law and that let's them know that they shouldn't be
talking about things around you that you shouldn't hear. So
it helps them a lot.

We do try our best to start when we tell you we're going
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to start. I can't -- I always think I'm in control of
everything and find unhappily I'm not; so sometimes I might
not be able to start exactly, but everybody here is committed
to not have you wait outside. It's very uncomfortable.

We are mindful of the fact that you're sacrificing your
time to come out here for this very important duty. I
appreciate it very much and we'll do our best to be efficient
with your time.

So I will tell you that -- well, let me -- let me move on
to feel free to bring in coffee if you'd like or another
beverage. We will have water out front. "Out front" meaning
on the bannister here or probably somewhere within reach of
Jurors No. 12 and 11l. They might be serving water to the
other jurors, so be nice to Jurors 11 and 12. So -- but do
feel free to bring in a beverage.

You must let us know if you can't be here. And not that
I'm not encouraging you. It's not like we'll excuse you and
go on and do the trial without you,Athat this is not the time
to decide that you don't want to be connected with this case
in any way. You are our jurors. We can't do anything without
having every single one of you here, regular jurors and
alternates.

So if something is delaying you, please call our number
we're going to give you, which is our courtroom. This is the
only exception to giving your juror number. You may use your
name. You may use just your juror number. You may leave your
name here because that won't go on the record. So please let

us know.
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?Off the record.)

(The following proceedings were had between the Court
and counsel out of the presence and hearing of the
jury.)

THE COURT: All right. We are back on the record outside
of the presence of the jury. And we have a motion to exclude
defense psychiatric evidence, which I have read.

Ms. Somerville.

MS. SOMERVILLE: Thank you, Your Honor.

I was provided with a report last week from Dr. Raymond
Murphy. The report as I put in my moving papers basically
gives recommendations and a treatment plan after Dr. Murphy
interviewed Mr. Bathen, I believe on a couple occasions. And
I just don't see how any of his testimony is relevant in this
case. It's -- and I do -- so the Court is aware, Ms. Freeze
told me that she really wanted Dr. Murphy to come in to say
that Mr. Bathen was sane. And I don't know how that is
relevant in any way to any of the elements that we need to
prove for the crime that's charged. So I would just ask that
the Court exclude his testimony.

And it's he talked to Mr. Bathen; so I don't know how any
of his opinions will be coming in without basing that and
giving some inadmissible hearsay. And I'll submit.

THE COURT: Ms. Freeze.

MS. FREEZE: Yes, Your Honor. First off, I think it's
absolutely relevant. The testimony that's going to be brought
to the jury's attention is that my client was a patient of the

complaining witness. So his mental health is going to be an
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issue, and that she treated him at some point in time and that
now nine, ten years later he's allegedly reaching out to her
and is having some type of mental breakdown or reaching out to
her in some effect.

I did have an opportunity to read the People's motion, an
eight-page motion, which unfortunately, because I didn't have
any time to go to my office and prepare an actual -- you know,
look at these case law and there's no law library here; so I'm
kind of doing the best I can to respond to it without having a
chance to look at case law or what have you.

THE COURT: Well, I mean if you want more time, I'll let
you do that. I'm not sure when we'll hear this, but we'll make
time. 1Is that what you are asking for?

MS. FREEZE: Well, my thing is a lot of what she's putting
in -- and I did have a chance to speak with Ms. Somerville on
the break earlier today that a lot of her concerns I'm not
trying to elicit from Dr. Mﬁrphy.

THE COURT: Then for my purposes, what exactly are you
trying to elicit?

MS. FREEZE: So it wouldn't be any of the self-serving
statements. Dr. Murphy's report is not just about =-

THE COURT: What are you going to —-- I don't have the
report so tell me -- what his report has or doesn't have is not
going to be of assistance to me. What's of assistance, so 1
can at least understand your argument, is for what purpose
you're calling Dr. Murphy.

MS. FREEZE: Right. So I believe it's relevant. The

argument that --
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THE COURT: To what -- what is he -- what are. you calling
him for?

MS. FREEZE: That my client is of sound mind.

THE COURT: Today?

MS. FREEZE: Of sound mind today, that he has been
evaluated. My client's mental health is going to be discussed
in this case.

THE COURT: His soundness of mind today is not at issue in
this trial.

MS. FREEZE: Well, and also his mental state.

THE COURT: Today?

MS. FREEZE: Well, No. 1.

THE COURT: No.

MS. FREEZE: Okay. I respectfully disagree with the Court,
I guess.

THE COURT: If you let me finish. And I might be
interrupting you, but that might be a little bit of judge
privilege, so my apologies.

MS. FREEZE: That's fine.

THE COURT: What's going to be at issue in this trial is I
guess identity of‘the person making the threats. I'm gathering
that's a defense. And then an alternate defense I guess --
well, maybe part of the same defense that it can't be him, I'm
gleaning from you now, because this would be the actions of
somebody who is not -- this is somebody who cannot perform the
mental state really is what it's at issue or who could form
mental state. Or are you saying -- I'm really not sure what

you're saying.
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But in any case, the time that anything is relevant is tt
time the calls were made. So on those three dates.

Today doesn't matter. The only thing that matters today
is that Mr. Bathen is competent to stand trial, and there's
been no indication by anyone that he is not competent to star
trial.

So with that, we need to go back to the elements of the
crime that occurred on the three dates, and -- if you have
some —-- June 4th, July 3rd, and July 5th. So his mental stat
on those three days.

And then we need -- we have Sanchez, and I don't know why
Sanchez wouldn't apply to Dr. Murphy as well, which would not
let in any statements made by Mr. Bathen unless he was éubjec
to cross-examination. So we have that whole hearsay kind of
issue going.

So I'll hear from you now now that you understand my
concerns.

MS. FREEZE: Right. Again, Your Honor, I'm not trying t«
bring in any type of hearsay statements or conclusory
statements from Dr. Murphy about his innocence or, you know -
or his danger to the community or things like that. I would
lay the foundation that Dr. Murphy is an expert, that he
evaluated my client, and the Evidence Code allows for his
opinion based on him being an expert and giving his opinion :
to my client's mental health. My concern --

THE COURT: Mental health, again, when?

MS. FREEZE: I just -- my concern, Your Honor, in this t

of situation is that -- and I tried to voir dire on it -- is
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that there was a doctor-patient relationship between the
complaining witness and my client. That doctor-patient
confidentiality has already been really kind of pulled because
she's going to be testifying that she treated my client, that
my client sought her -- they had sessions together and that he,
you know, engaged her or hired her to be a counselor. And so
my concern is that without him testifying, if he chooses not to
testify, which he has that right to do, that there's going to
be an assumption that because my client sought this doctor's
treatment, was a patient, that -- and already some things are
going to be disclosed that are in violation of a doctor-patient
privilege and things are going to be disclosed to the Court and
to the jury is that I think that that needs to be explained and
the Evidence Code allows for an expert to evaluate a defendant
and give their opinion as to that evaluation. I mean --

THE COURT: Only if it's relevant. And what's relevant is
Mr. Bathen at the time of the crimes. What is not relevant is
Mr. Bathen today, as I said, except his competency to stand
trial. 8So —--

MS. FREEZE: I mean---

THE COURT: Unless I'm missing something. I mean -- but if
you're calling Dr. Murphy to talk about Mr. Bathen today, then
I have to say it's irre;evant and I'm not going to allow it.

If there's some other proffer, I will consider that.

MS. FREEZE: Okay. And I can certainly -- like I said, T
mean if the Court will allow me to actually look, because like
I said, I didn't have an opportunity to look in any case law

and I can bring it before the People's case in chief is
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completed and before -- obviously, before I put on my case, if
the Court would allow me to do that, because this is a specific
intent crime.

I understand that -- I'm just concerned because it's an
unusual 422 in that we have this doctor-patient relationship
and she is going to be talking about treating him for mental
health issues. And so I think it becomes extremely relevant.

As I was telling Ms. Somerville earlier today, if this
was, you know, boyfriend/girlfriend stuff or a different type
of situation, but I think his mental health is going to be
disclosed to the jury and I think that's why it is quite
relevant.

THE COURT: SO okay. A trial is a living thing and all of
my in limine motions are subject to what goes on at trial. For
example, if one of the witnesses attacked -- well, nevermind.

I don't even want to make hypotheticals. But -- so yes, I mean
I thought I was giving you the opportunity to continue this
hearing, but I'm not -- I'1ll allow you to refine what you want
Dr. Murphy to opine on, but we have two issues here. We

have -- No. 1, we haVe relevance to the crimes and the elements
of the crime, and we're not talking about sentencing where a
lot of this would be relevant.

No. 2, we have the issue of the hearsay statements, and we
cannot have Mr. Bathen testify to Dr. Murphy.

MS. FREEZE: BAbsolutely. I agree with that, Your Honor.

THE COURT: So those are the two issues. So if you
persuade me that there's something relevant about Dr. Murphy's

testimony to this crime that has been charged on three dates in
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2017 --

MS. FREEZE: Uh-huh.

THE COURT: -- then, certainly, I'll listen to it. I mean
I want -- I want all evidence to come in that's relevant. I
don't want to exclude anything that's relevant. Seems to me
that if I am persuaded, you have Dr. Murphy available for a
402, because if there is anything and I don't see it yet, if
there is anything, then it's going to be very limited because
of both, the hearsay issues and -- but something might come up.
I agree something might come up in the direct testimony
concerning Mr. Bathen's mental health.

Although, I'm not sure, Ms. Somerville, whether you know
whether any such -- you anticipate anything?

MS. SOMERVILLE: Just what she was treating him for. And
she's not -- obviously, she's not a psychiatrist.

THE COURT: She's a psychologist.

MS. SOMERVILLE: She's a psychologist. So she was just
seeing him because he was having issues with interpersonal
relationships. He had some mild depression. It's not -- he
wasn't under psychiatric -- I believe she said he was taking
medication, but she was not a psychiatrist. It wasn't that.
It was more like a therapist. I think she's a therapist.

MS. FREEZE: And that's -- that's my concern. It's just
that it's the relevance.

THE COURT: That 10 years ago if he sought some'help?

MS. FREEZE: Right. I just think when she's opening the
door to saying that this guy, you know, has these issues and

then -- and I mean obviously it's been 10 years and she still
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MS. FREEZE: Okay.

THE COURT: And always subject to opening or if you want to
we'll find some time to address it.

MS. FREEZE: Okay. Thank you, Your Honor. Thank you for
your time.

THE COURT: But that's my ruling as of now.

MS. FREEZE: Uh-huh.

THE COURT: Okay.

MS. FREEZE: Thank you, Your Honor.

THE COURT: You're welcome.

Anything else?

MS. SOMERVILLE: ‘No.

THE COURT: Okay. Nine o'clock ready to go in your seats.

MS. FREEZE: Thursday?

THE COURT: Thursday, yes. All right. I'll see you all
then. |

(At 4:02 p.m. an adjournment was taken until

Thursday, June 14, 2018, at 9:00 a.m.)
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MS. FREEZE: Thank you, Your Honor. And I appreciate th
Court wanting to have dialogue about this today. And I mean
to actually -- I was ruminating on it over the break as well

My client at no point has waived any doctor-patient
privilege at all at any time. In fact, my client maintains,
as we sit here today, that he doesn't even believe that she’
permitted to even disclose that he was a patient of hers, an
that's always been a big concern of his and that's one of th
reasons where I was —-- the whole purpose of me bringing
Dr. Murphy is that I believe that she was going to open up
this -- this conversation about my client's mental health.

And looking at the preliminary hearing transcript, the
Court at that hearing on Page 33 actually does --

THE COURT: I don't have that in front of me.

MS. FREEZE: -- does engage with Dr. Jacobs and does
inquire of her himself. And the only thing that I saw that
brought out, it was that she said it's not consistent with t
kind of work that I did with Mr. Bathen when we were workincg
and she discloses that it was just adjustment disorders witt
him moving as well as interpersonal issues. So that was it.

And then in all the other police reports, she's very
tight-lipped. Dr. Jacobs 'does not disclose to any of the
officers, which I believe and I've -- and my client believes
thaf she's not permitted to.

So I do appreciate the Court bringing that out because r
client at no point has made any statements, has waived any
doctor-patient relationship.

THE COURT: So, as I understand it, Ms. Somerville, you
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intend to ask kind of the same questions you asked at the
preliminary examination and leave it at that?

MS. SOMERVILLE: Yes. I wasn't the attorney at the preli
but I just intend to, you know, stay along those lines. I
wasn't going to delve into anything, but I do think, obvious]
the relationship is relevant to the case. It explains to the
jury why he, you know, would reach out to her. If not, it's
just some random woman who's just accusing some person who
lives on the other side of the country of making threats. I
mean it puts it in no context whatsoever.

So I think all of that is relevant. I think it should
come in. I was looking at the -- the specific Evidence Code
sections for, you know, therapists' relationships.

THE COURT: Before you get to that, let's see whether
there's any objection to the testimony as it came in, and I
haven't read the -- I don't typically read the preliminary
examination transcript because, unless you bring it to my
attention and it has some bearing on what's going to go on a‘
trial, that was a separate proceeding.

So what is your position, Ms. Freeze?

MS. FREEZE: Well, Your Honor, again, I would reiterate
that and my client has maintained this position that any
discussion with regards to --

THE COURT: So let's talk about the specific questions t.
were asked in the context. And so are you objecting to the
question: Was ever -- how did you know him, did you know
him -- how did you know him?

MS. FREEZE: I do. I think I have to for the record, Yo
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And then that kind of ties into how their doctor-patient
relationship terminated. He got very angry based on the fact
that she could no longer treat him because he was out of the
State of California. At that point, he had, you know, wanted
her to apologize to him for some comment that she had made and
also had threatened to sue her at that time.

So I mean I think it all relates back to obviously
something that he perceived as an insult or something and the
termination of their relationship. I mean, obviously, I don't
know exactly what it is that, you know, sparked this or, you

know, what specific communications he's referring to and

THE COURT: Well, the confidential communications in the
treatment itself does not seem to be at issue here. I mean she
doesn't remember them. And we're not going to be talking about
those confidential communications specifics.

MS. SOMERVILLE: When she doesn't remember, like,
specifically telling him to date, I mean it's not =--

THE COURT: But what I'm saying is I don't think that
sounds like it's at issue here that we're not having her
disclose what was communicated during the sessions.

MS. SOMERVILLE: Right. 1It's just what she was -- you
know, why he came to see her, what type of counseling he was
seeking that she can remember.

THE COURT: Well, I'm not even -- I'm thinking that the
fact that he was a patient -- boy, this is thornier than --

MS. FREEZE: Your Honor, may 17

THE COURT: Sure.

MS. FREEZE: Thank you.
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So I mean that becoming public record has always been a

concern. And I

represented him

believe his prior counsel, Mr. Theule, who

until February or March of this year brought

that up a number of times to the District Attorney's Office.

This concern about this disclosure.

THE COURT: 1It's out of the bag.
MS. FREEZE: Well, clearly. I mean we voir dire on it.
But I -- just so the Court understands because the Court made

the comment of we're here and it's made it this far to trial.

THE COURT:
MS. FREEZE:

THE COURT:

Were you just saying that?
Right.

You're concerned about it being public, and

saying no matter what I do now it's already public. I just

I'm

have to say that is not going to have -- to have a bearing on

my decision one

way or the other. My decision is going to be

we have a crime and 10 years ago my understanding is he sought

some counseling.
MS. FREEZE:

THE COURT:

Right.

I find it hard to believe that the fact that

10

years ago he sought some counseling in this day and age would

terminate his job with the government no matter how top secret

or whatever, but I could be wrong. It just sounds a little

incredible to me.

MS. FREEZE:
THE COURT:
make a decision

MS. FREEZE:

THE COURT:

Uh-huh.
But that's neither here nor there. I have t
here based on what's before me.

Right, Your Honor.

And so that I could be fair to both sides.

(@)

And
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MS. FREEZE: Thank you, Your Honor. And I appreciate th
Court wanting to have dialogue about this today. And I mean
to actually -- I was ruminating on it over the break as well

My client at no point has waived any doctor-patient
privilege at all at any time. In fact, my client maintains,
as we sit here today, that he doesn't even believe that she’
permitted to even disclose that he was a patient of hers, an
that's always been a big concern of his and that's one of th
reasons where I was —-- the whole purpose of me bringing
Dr. Murphy is that I believe that she was going to open up
this -- this conversation about my client's mental health.

And looking at the preliminary hearing transcript, the
Court at that hearing on Page 33 actually does --

THE COURT: I don't have that in front of me.

MS. FREEZE: -- does engage with Dr. Jacobs and does
inquire of her himself. And the only thing that I saw that
brought out, it was that she said it's not consistent with t
kind of work that I did with Mr. Bathen when we were workincg
and she discloses that it was just adjustment disorders witt
him moving as well as interpersonal issues. So that was it.

And then in all the other police reports, she's very
tight-lipped. Dr. Jacobs 'does not disclose to any of the
officers, which I believe and I've -- and my client believes
thaf she's not permitted to.

So I do appreciate the Court bringing that out because r
client at no point has made any statements, has waived any
doctor-patient relationship.

THE COURT: So, as I understand it, Ms. Somerville, you
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intend to ask kind of the same questions you asked at the
preliminary examination and leave it at that?

MS. SOMERVILLE: Yes. I wasn't the attorney at the preli
but I just intend to, you know, stay along those lines. I
wasn't going to delve into anything, but I do think, obvious]
the relationship is relevant to the case. It explains to the
jury why he, you know, would reach out to her. If not, it's
just some random woman who's just accusing some person who
lives on the other side of the country of making threats. I
mean it puts it in no context whatsoever.

So I think all of that is relevant. I think it should
come in. I was looking at the -- the specific Evidence Code
sections for, you know, therapists' relationships.

THE COURT: Before you get to that, let's see whether
there's any objection to the testimony as it came in, and I
haven't read the -- I don't typically read the preliminary
examination transcript because, unless you bring it to my
attention and it has some bearing on what's going to go on a‘
trial, that was a separate proceeding.

So what is your position, Ms. Freeze?

MS. FREEZE: Well, Your Honor, again, I would reiterate
that and my client has maintained this position that any
discussion with regards to --

THE COURT: So let's talk about the specific questions t.
were asked in the context. And so are you objecting to the
question: Was ever -- how did you know him, did you know
him -- how did you know him?

MS. FREEZE: I do. I think I have to for the record, Yo









10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

183

And then that kind of ties into how their doctor-patient
relationship terminated. He got very angry based on the fact
that she could no longer treat him because he was out of the
State of California. At that point, he had, you know, wanted
her to apologize to him for some comment that she had made and
also had threatened to sue her at that time.

So I mean I think it all relates back to obviously
something that he perceived as an insult or something and the
termination of their relationship. I mean, obviously, I don't
know exactly what it is that, you know, sparked this or, you

know, what specific communications he's referring to and

THE COURT: Well, the confidential communications in the
treatment itself does not seem to be at issue here. I mean she
doesn't remember them. And we're not going to be talking about
those confidential communications specifics.

MS. SOMERVILLE: When she doesn't remember, like,
specifically telling him to date, I mean it's not =--

THE COURT: But what I'm saying is I don't think that
sounds like it's at issue here that we're not having her
disclose what was communicated during the sessions.

MS. SOMERVILLE: Right. 1It's just what she was -- you
know, why he came to see her, what type of counseling he was
seeking that she can remember.

THE COURT: Well, I'm not even -- I'm thinking that the
fact that he was a patient -- boy, this is thornier than --

MS. FREEZE: Your Honor, may 17

THE COURT: Sure.

MS. FREEZE: Thank you.
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So I mean that becoming public record has always been a

concern. And I

represented him

believe his prior counsel, Mr. Theule, who

until February or March of this year brought

that up a number of times to the District Attorney's Office.

This concern about this disclosure.

THE COURT: 1It's out of the bag.
MS. FREEZE: Well, clearly. I mean we voir dire on it.
But I -- just so the Court understands because the Court made

the comment of we're here and it's made it this far to trial.

THE COURT:
MS. FREEZE:

THE COURT:

Were you just saying that?
Right.

You're concerned about it being public, and

saying no matter what I do now it's already public. I just

I'm

have to say that is not going to have -- to have a bearing on

my decision one

way or the other. My decision is going to be

we have a crime and 10 years ago my understanding is he sought

some counseling.
MS. FREEZE:

THE COURT:

Right.

I find it hard to believe that the fact that

10

years ago he sought some counseling in this day and age would

terminate his job with the government no matter how top secret

or whatever, but I could be wrong. It just sounds a little

incredible to me.

MS. FREEZE:
THE COURT:
make a decision

MS. FREEZE:

THE COURT:

Uh-huh.
But that's neither here nor there. I have t
here based on what's before me.

Right, Your Honor.

And so that I could be fair to both sides.

(@)

And
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