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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

SOUTH COUNTY DIVISION

THE PEOPLE OF THE STATE OF CALIFORNIA,
Plaintiff, 

v.

LEE BATHEN,
dob 11/20/77;

Defendant

CTNo. CS294342 L? "
DA No. BCA405 f-’

COMPLAINT-FELONY 
CO 
<=■ CO

INFORMATION

Date: _________________________

PC296 DNA TEST STATUS SUMMARY

Defendant DNA Testing Requirements
BATHEN, BENJAMIN LEE DNA sample requited upon conviction

CHARGE SUMMARY

Count Charge Issue Type Sentence Range Special Allegations Allegation Effect
1 PC422 Felony

BATHEN, BENJAMIN LEE
16-2-3/^10,000

PC1054.3 INFORMAL REQUEST FOR DISCOVERY

x he undersigned, certifying upon information and belief, complains that in the County of San Diego, State of California, 
the Defendant(s) did commit the following crime(s):

JM IB
Page 1 of 3, Court Case No. CS294342



DO 10
CHARGES

COUNT 1 -MAKING A CRIMINAL THREAT

On or about June 4, 2017, BENJAMIN LEE BATHEN did unlawfully and willfully threaten to commit a crime 
which would result in death and great bodily injury to Carolyn Jacobs, with the specific intent that the statement, made 
verbally, in writing, and by means of an electronic communication device, was to be taken as a threat (even if there 

— was no intent of actually carrying it out), which, on its face and under the circumstances in which it was made, was so 
unequivocal, unconditional, immediate, and specific as to convey to the person threatened a gravity of purpose and an 
immediate prospect of execution of the threat, and thereby caused that person reasonably to be in sustained fear for 
his/her own safety and for his/her immediate family's safety in violation of PENAL CODE SECTION 422.

NOTICE: Any defendant named on this complaint who is on criminal probation in San Diego County is, by receiving this 
complaint, on notice that the evidence presented to the court at the preliminary hearing on this complaint is presented for 
a dual purpose: the People are seeking a holding order on the charges pursuant to Penal Code Section 872 and 
simultaneously, the People are seeking a revocation of the defendant's probation, on any and all such probation grants, 
“tilizing the same evidence, at the preliminary hearing. Defenses to either or both procedures should be considered and 
presented as appropriate at the preliminary hearing.

NOTICE: Any defendant named on this complaint who is on Mandatory Supervision in San Diego County is, by 
receiving this complaint, on notice that the evidence presented to the court at the preliminary hearing on this complaint is 
presented for a dual purpose: the People are seeking a holding order on the charges pursuant to Penal Code Section 872 
*nd simultaneously, the People are seeking a revocation of the defendant’s Mandatory Supervision pursuant to Penal Code 
Sections 1170(h)(5)(B) and 1203.2, on any and all such grants, utilizing the same evidence, at the preliminary heating. 
Defense to either or both procedures should be considered and presented as appropriate at the preliminary hearing.

Pursuant to PENAL CODE SECTION 1054.5(b), the People are hereby informally requesting that defendant's counsel 
provide discovery to the People as required by PENAL CODE SECTION 1054.3.

■“herifPs records indicate that as of the booking date one or more defendants have not yet provided a DNA sample to the 
DOJ database. Pursuant to Penal Code Section 296(e), the court shall order collection of DNA from the defendant(s) if 
advised by the prosecuting attorney that a sample is required but has not been provided by the defendant. Pursuant to 
Penal Code sections 296/296.1, if not already required from a past conviction, any defendants who have not done so will 
be required to provide a sample upon conviction of this felony offense.

-MANDATORY STATE PRISON INCARCERATION: An executed sentence for a felony shall be served by defendant 
BENJAMIN LEE BATHEN in state prison pursuant to PENAL CODE SECTIONS 1170(f) and (h)(3).

Page 2 of 3, Court Case No. CS294342



001 I
I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND CORRECT AND 
THAT THIS COMPLAINT, CASE NUMBER CS294342, CONSISTS OF 1 COUNT.

Executed at City of Chula Vista, County of San Diego, State of CaEforma, on June 27, 2017.

Complainant

INFORMATION BONNIE M. DUMANIS 
District Attorney 
County of San Diego 
State of California 
by:

jJate Deputy District Attorney

Page 3 of 3, Court Case No. CS294342
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

SOUTH COUNTY DIVISION FILEDSan Diego Superior Court
THE PEOPLE OF THE STATE OF CALIFORNIA,

Plaintiff,
v.

BENJAMIN LEE BATHEN, 
dob 11/20/77;

Defendant

CT NoScS294342 SEP 1 5 2017
DA No. BCA405 C|erk of the Superjor Court
AMENDED By: R. Piche
COMPLAINT-FELONY

INFORMATION

Date: _________________________

Defendant

PC296 DNA TEST STATUS SUMMARY
DNA Testing Requirements

BATHEN, BENJAMIN LEE DNA sample required upon conviction

CHARGE SUMMARY

Count Charge Issue Type Sentence Range Special Allegations Allegation Effect
1 PC422 Felony 16-2-3/$10,000

BATHEN, BENJAMIN LEE

2 PC422 Felony 16-2-3/$ 10,000
BATHEN, BENJAMIN LEE

3 PC422 Felony 16-2-3/$! 0,000
BATHEN, BENJAMIN LEE

PC1054.3 INFORMAL REQUEST FOR DISCOVERY

The undersigned, certifying upon information and belief, complains that in the County of San Diego, State of California, 
the Defendant^) did commit the following crime(s):

Page 1 of 3, Court Case No^CS294342
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CHARGES

COUNT 1 - MAKING A CRIMINAL THREAT

On or about June 4, 2017, BENJAMIN LEE BATHEN did unlawfully and willfully threaten to commit a crime 
which would result in death and great bodily injury to Carolyn Jacobs, with the specific intent that the statement, made 
verbally, in writing, and by means of an electronic communication device, was to be taken as a threat (even if there 
was no intent of actually carrying it out), which, on its face and under the circumstances in which it was made, was so 
unequivocal, unconditional, immediate, and specific as to convey to the person threatened a gravity of purpose and an 
immediate prospect of execution of the threat, and thereby caused that person reasonably to be in sustained fear for 
his/her own safety and for his/her immediate family's safety in violation of PENAL CODE SECTION 422.

~ COUNT 2 - MAKING A CRIMINAL THREAT

On or about July 5, 2017, BENJAMIN LEE BATHEN did unlawfully and willfully threaten to commit a crime which 
would result in death and great bodily injury to Carolyn Jacobs, with the specific intent that the statement, made 
verbally, in writing, and by means of an electronic communication device, was to be taken as a threat (even if there 
was no intent of actually carrying it out), which, on its face and under the circumstances in which it was made, was so 
unequivocal, unconditional, immediate, and specific as to convey to the person threatened a gravity of purpose and an 
immediate prospect of execution of the threat, and thereby caused that person reasonably to be in sustained fear for 
his/her own safety and for his/her immediate family's safety in violation of PENAL CODE SECTION 422.

COUNT 3 - MAKING A CRIMINAL THREAT

On or about July 7, 2017, BENJAMIN LEE BATHEN did unlawfully and willfully threaten to commit a crime which 
would result in death and great bodily injury to Carolyn Jacobs, with the specific intent that the statement, made 
verbally, in writing, and by means of an electronic communication device, was to be taken as a threat (even if there 
was no intent of actually carrying it out), which, on its face and under the circumstances in which it was made, was so 
unequivocal, unconditional, immediate, and specific as to convey to the person threatened a gravity of purpose and an 
immediate prospect of execution of the threat, and thereby caused that person reasonably to be in sustained fear for 
his/her own safety and for his/her immediate family's safety in violation of PENAL CODE SECTION 422.

NOTICE: Any defendant named on this complaint who is on criminal probation in San Diego County is, by receiving this 
complaint, on notice that the evidence presented to the court at the preliminary hearing on this complaint is presented for 
a dual purpose: the People are seeking a holding order on the charges pursuant to Penal Code Section 872 and 
simultaneously, the People are seeking a revocation of the defendant's probation, on any and all such probation grants, 
utilizing the same evidence, at the preliminary hearing. Defenses to either or both procedures should be considered and 
presented as appropriate at the preliminary hearing.

Page 2 of 3, Court Case No. CS294342
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NOTICE: Any defendant named on this complaint who is on Mandatory Supervision in San Diego County is, by 
receiving this complaint, on notice that the evidence presented to the court at the preliminary heating on this complaint is 

“‘presented for a dual purpose: the People are seeking a holding order on the charges pursuant to Penal Code Section 872 
and simultaneously, die People are seeking a revocation of the defendant’s Mandatory Supervision pursuant to Penal Code 
Sections 1170(h)(5)(B) and 1203.2, on any and all such grants, utilizing the same evidence, at the preliminary hearing. 
Defense to either or both procedures should be considered and presented as appropriate at the preliminary hearing.

Pursuant to PENAL CODE SECTION 1054.5(b), the People ate hereby informally requesting that defendant's counsel 
-provide discovery to the People as required by PENAL CODE SECTION 1054.3.

Sheriffs records indicate that as of the booking date one or more defendants have not yet provided a DNA sample to the 
DOJ database. Pursuant to Penal Code Section 296(e), the court shall order collection of DNA from the defendant(s) if 
advised by the prosecuting attorney that a sample is required but has not been provided by the defendant. Pursuant to 
Penal Code sections 296/296.1, if not already required from a past conviction, any defendants who have not done so will 
be required to provide a sample upon conviction of this felony offense.

MANDATORY STATE PRISON INCARCERATION: An executed sentence for a felony shall be served by defendant 
BENJAMIN LEE BATHEN in state prison pursuant to PENAL CODE SECTIONS 1170(f) and (h)(3).

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND CORRECT AND 
.THAT THIS COMPLAINT, CASE NUMBER CS294342, CONSISTS OF 3 COUNTS.

Executed at City of Chula Vista, County of San Diego, State of California, on September 15, 2017.

COMPLAINANT

INFORMATION SUMMER STEPHAN 
District Attorney 
County of San Diego 
State of California A

Date Deputy District Attorney

Page 3 of 3, Court Case No. CS294342
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA _ 
ig i L JE

FOR THE COUNTY OF SAN DIEGO
CT No. SCS294342 
DA No. BCA405
AMENDED 
INFORMATION

THE PEOPLE OF THE STATE OF CALIFORNIA, 
Plaintiff, 

v.

SENJAMIN LEE BATHEN, 
dob 11/20177;

Defendant

PC296 DNATEST STATUS SUMMARY

Defendant
BATHEN, BENJAMIN LEE

U Clerk of the Superior Court

JUN 1 1 2018CLERK OF THE SUPERIOR COURTBY; R. Camou_______________

DNA Testing Requirements
DNA sample required upon conviction

CHARGE SUMMARY

Count Charge Issue Type Sentence Range Special Allegations Allegation Effect
1 PC422 Felony 16-2-3/$l 0,000

BATHEN, BENJAMIN LEE 

2 PC422 Felony 16-2-3/$ 10,000
BATHEN, BENJAMIN LEE 

- 3 PC422 Felony 16-2-3/$! 0,000
BATHEN, BENJAMIN LEE

The District Attorney of the County of San Diego, State of California, accuses the Defendant(s) of committing, in the 
County of San Diego, State of California, the following crime(s):

Page 1 of 3, Court Case No. SCS294342
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CHARGES

COUNT 1 - MAKING A CRIMINAL THREAT

On or about June 4, 2017, BENJAMIN LEE BATHEN did unlawfully and willfully threaten to commit a crime 
which would result in death and great bodily injury to Carolyn Jacobs, with the specific intent that the statement, made 
verbally, in writing, and by means of an electronic communication device, was to be taken as a threat (even if there 

. was no intent of actually carrying it out), which, on its face and under the circumstances in which it was made, was so 
unequivocal, unconditional, immediate, and specific as to convey to the person threatened a gravity of purpose and an 
immediate prospect of execution of the threat, and thereby caused that person reasonably to be in sustained fear for 
his/her own safety and for his/her immediate family's safety in violation of PENAL CODE SECTION 422.

£OUNT 2 - MAKING A CRIMINAL THREAT

On or about July 3, 2017, BENJAMIN LEE BATHEN did unlawfully and willfully threaten to commit a crime which 
would result in death and great bodily injury to Carolyn Jacobs, with the specific intent that the statement, made 
verbally, in writing, and by means of an electronic communication device, was to be taken as a threat (even if there 
was no intent of actually carrying it out), which, on its face and under the circumstances in which it was made, was so 

~ unequivocal, unconditional, immediate, and specific as to convey to the person threatened a gravity of purpose and an 
immediate prospect of execution of the threat, and thereby caused that person reasonably to be in sustained fear for 
his/her own safety and for his/her immediate family's safety in violation of PENAL CODE SECTION 422.

COUNT 3 - MAKING A CRIMINAL THREAT

On or about July 5, 2017, BENJAMIN LEE BATHEN did unlawfully and willfully threaten to commit a crime which 
would result in death and great bodily injury to Carolyn Jacobs, with the specific intent that the statement, made 
verbally, in writing, and by means of an electronic communication device, was to be taken as a threat (even if there 
was no intent of actually carrying it out), which, on its face and under the circumstances in which it was made, was so 
unequivocal, unconditional, immediate, and specific as to convey to the person threatened a gravity of purpose and an 

_ immediate prospect of execution of the threat, and thereby caused that person reasonably to be in sustained fear for 
his/her own safety and for his/her immediate family's safety in violation of PENAL CODE SECTION 422.

“ursuant to PENAL CODE SECTION 1054.5(b), the People are hereby informally requesting that defendant's counsel 
provide discovery to the People as required by PENAL CODE SECTION 1054.3.

Sheriffs records indicate that as of the booking date one or more defendants have not yet provided a DNA sample to the 
DOJ database. Pursuant to Penal Code Section 296(e), the court shall order collection of DNA from the defendant(s) if 
advised by the prosecuting attorney that a sample is required but has not been provided by the defendant. Pursuant to 
Penal Code sections 296/296.1, if not already required from a past conviction, any defendants who have not done so will 
**e required to provide a sample upon conviction of this felony offense.

MANDATORY STATE PRISON INCARCERATION: An executed sentence for a felony shall be served by defendant 
BENJAMIN LEE BATHEN in state prison pursuant to PENAL CODE SECTIONS 1170(f) and (h)(3).

Page 2 of 3, Court Case No. SCS294342
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THIS INFORMATION, NUMBERED CS294342, CONSISTS OF 3 COUNTS.

Date

Summer Stephan 
District Attorney 
County of San Diego 
State of California

Deputy District Attorney

Page 3 of 3, Court Case No. SCS294342



SAN DIEGO COUNTY PROBATION DEPARTMENT 
ADULT SERVICES 

PROBATION OFFICER’S REPORT

u Clerk of the.Si)peNi

JUL 1 9 201© 0 | 8CLERK OF THE SUPERIOR COURT BY:__________R. Catnou________________
THE PEOPLE OF THE STATE OF CALIFORNIA

V.

RN: BATHEN, BENJAMIN L

CN: BATHEN, BENJAMIN LEE

AKA: BATHEN, BENJAMIN L

COURT NO.:
SCS294342

DEPT. & JUDGE:
South Bay Division Superior
Court 15
SONTAG, S

DA FILE NO.: 
BCA40501

ATTORNEY:
FREEZE, A. 
Retained

HEARING DATE/TIME:
07/19/2018
08:30 AM

PROB. CASE NO.:
21436787

PROBATION OFFICER:
MOORE, JANET

PO TELEPHONE:
760-806-2353

ADDRESS:
6626 GREEN ASH COURT 
SPRINGFIELD, VA 22152

TELEPHONE NO.:
(703) 786-3583

BIRTHPLACE:
FORT BELVOIR, VIRGINIA

BIRTH DATE:
11/20/1977

AGE:
40

RACE:
WHITE

SEX:
M

HT:
508

WT:
190

EYES:
BROWN

HAIR;
BLACK

DRIVER’S LIC.
D6622224 CALI

NO.:
PORNIA

OTHER ID DATA: SUCCESSF 
(STAR) PRC

JL TREATMENT AND RECOVERY 
(GRAM:

ACCEPT: □
DECLINED:
UNDECIDED: □ 

NON-APPLICABLE: KI 
(please see description below)

DATE OFFENSE 
COMMITTED: 
06/04/2017

DATE CONVICTED:
06/11/2018

HOW:
Jury Verdict

CUSTODY STATUS:
In Custody
Vista
VI LW

INVESTIGATING ARRESTING AGENCY:
CHULA VISTA PD

DATE INFO FILED:
12/04/2017

SDSO NO:
17179 123746

CH NO.: 
37119160

FBI NO.: 
WCDE509T8

ARREST REPORT NO.:
1707855

BOOKING NO.:
18138444B

CONVICTED OF:

Counts 1-3: PC422, Making a Criminal Threat

RECOMMENDATION: STATE PRISON

RECEIVED
JUL 1 3 2018

but not filed



07/19/2018BATHEN, BENJAMIN LEE
SCS294342

RELATED COURT DATA:
00 I 9

On 06/19/2018, the defendant was found guilty by jury.

PC29810: RELINQUISHING of FIREARMS REQUIREMENT:

The Probation Department investigation yields the following information:

1. Defendant has submitted a completed Prohibited Persons Relinquishment Form to Probation. 
IZI Yes □ No

2. Prohibited Persons Relinquishment Form indicates defendant owns, possesses, or has/had 
under his control a firearm. □ Yes^l No □ NA

3. Defendant has submitted documentation/receipts confirming relinquishment of all firearms 
known to Probation Department. □ Yes □ No [3 NA

Comments:

The defendant denies owning, possessing, or having under his control any firearms.

According to the records of the California Department of Justice, Automated Firearms System using 
the name of the defendant as identified by Department of Motor Vehicle Records 06/26/2018, and 
other records available to Probation, it does not appear the defendant owns, possesses, or has 
custody or control of any firearms.

PC296 STATUS:

The defendant's DNA is on record with DOJ.

THE OFFENSE:

SOURCES OF INFORMATION FOR THIS SECTION

Chula Vista Police Department Report #1707855 (06/05/2017); District Attorney Investigation Report 
(09/27/2017)

The Probation Officer is aware that this Court also presided over the trial phase of this matter and is 
fully aware of the facts of this case. The following narrative is solely a synopsis of the offense and 
may not include information which may have been presented as evidence during the trial.

On 06/05/2017, Carolyn Jacobs contacted police to report there were three voicemails left on 
06/04/2017, 07/03/2017, and 07/05/2017. Initially, she did not recognize the voice of the caller. Using 
her caller identification feature, her husband conducted and internet search of the phone number, 
which revealed it belonged to the defendant. She then recognized the voicemails as the voice of the 
defendant. She provided counseling services to him in 2004 until 2008 when he moved to Boston, 
Massachusetts. She had not heard from him since he moved to Massachusetts.

2
Court Report Presentence Investigation A2185 (Rev. 06/07/2018) File: Court Reports



BATHEN, BENJAMIN LEE 07/19/2018
SCS294342

0020 
On 06/23/2017, the investigating officer contacted Mrs. Jacobs via telephone, and she essentially 
reported she was in fear for her safety and life. She had since been vigilant around her house and 
has her husband meet her after work to close her practice.

In the voicemail left on 06/04/2017, the defendant states, “Hey Dr. Jacobs, I just want to let you know 
that I’m going to bust your fucking skull open you worthless bitch. You don’t ever fucking talk to me 
like that you fucking whore. Fuck you, I’ll bash your fucking skull. You’re fucking dead. I’m going to 
carve you up you fucking whore. Shut the fuck up!” [As to Count 1]

In the voicemail left on 07/03/2017, the defendant states, “Hey Dr. Jacobs, I just want to let you know 
what a fucking bitch you are. You don’t talk to me about fucking dating you asshole. You should start 
dating. You should start dating. I can hurt you too you motherfucker. I’m going to carve you up. I’m 
going to rape you. I’m going to torture you. I’m going to fuck you up. I'll carve your fucking smile off 
your face you stupid bitch. I’m not going to fucking start dating! Fuck you!" [As to Count 2]

In the voicemail left on 07/05/2017, the defendant states, “Hey Dr. J, I just wanted to let you know that 
I’m still planning on coming out there kidnapping you, torturing you, raping the living shit out of you, 
and then I’ve come up with a great idea, I’m going to set you on fire. You dumb fucking bitch. Fuck 
you! Maybe you think, maybe get laid. Your friends think you need to get laid. You thought that shit 
was funny. You’re going to fucking die. Then I’m going to find your daughter. I’m going to rape and 
murder that bitch, too. You’re fucking dead.” [As to Count 3]

On 09/15/2017, Carolyn Jacobs spoke to the investigating district attorney in this matter. She 
essentially reported she is a psychologist in the City of Chula Vista and the defendant was a former 
patient of hers. She stopped treating the defendant approximately nine years prior in 2008. She is 
terrified of the defendant and expressed fear about having to see the defendant during the restraining 
order hearing. After playing the voicemails left by the defendant, Mrs. Jacobs began to tremble. She 
has an adult daughter and was unaware how the defendant knew this fact.

The District Attorney’s Office ensued an investigation using phone records, cellular phone tower 
records, and other evidence to eventually confirm the phone number used to contact Mrs. Jacob 
belonged to the defendant.

VICTIMS:

RESTITUTION: $25,100
VICTIM NOTIFIED OF P&S HEARING: Yes INTENDS TO APPEAR: No

SOURCES OF INFORMATION FOR THIS SECTION

Standard Victim Letter Mailed (07/06/2018); Phone Call with Carolyn Jacobs (07/09/2018); Email to
Victim Compensation Program (07/12/2018)

On 07/06/2018, the undersigned mailed a victim letter to Carolyn Jacobs, informing her the 
undersigned must prepare a report in this matter to advise the Court of her feelings about the crime, 
her opinion as to what sentence should be imposed, to set a restitution figure, and make a 
recommendation for sentencing.
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On 07/09/2018, the undersigned contacted Mrs. Jacobs via her cellular phone. She provided the 
undersigned an impact statement, which will be attached to the end of this report. She stated, “He 
had no remorse about the death threats. He is a danger to me. He waited 10 years after I treated him 
to send me these threats. I just hope I can be notified of any of his releases from custody so I can 
prepare myself. I am terrified of him.” Within her statement, she stated, “I believed that the three 
death threats from Mr. Bathen in 2017 were serious and that my life was in danger. Today, even after 
the criminal investigation, arrest, trial, and the three guilty verdicts found by the jury, I continue to 
believe that Mr. Bathen is dangerous and remains a serious threat to me. I have some peace of mind 
knowing that Mr. Bathen is in custody until his sentencing hearing in July. However, I continue to fear 
for my safety and security upon his release which will eventually take place, sometime in the future.”

Mrs. Jacobs is requesting a total of $25,100 in restitution, which includes both her and her husband’s 
loss of wages during the investigation and court process, and security measures in her home. She 
will not be present for the scheduled hearing, but wanted to assure a restraining order would remain 
in place. She provided a written statement, which outlines her losses. However, she would like a 
restitution hearing scheduled to provide any necessary documentation to the Court. Any additional 
information received will be forwarded to the Court. It is recommended that jurisdiction in this matter 
be retained by the Court in the event the victim reports a loss.

To date, a claim has not been filed with the Victim Compensation Program.

DEFENDANTS STATEMENT:

SOURCES OF INFORMATION FOR THIS SECTION

Interview with the Defendant at Vista Detention Facility

Attorney Alicia Freeze was present during the interview. The defendant was polite and cooperative 
throughout the interview. The purpose of the interview was explained, and he stated he understood. 
The process of the interview was explained, including the fact anything he said could be used in this 
report, and he could terminate the interview at any time. The defendant was given the opportunity to 
comment on the events that occurred in the Instant Offense.

He declined to discuss the facts of the offense on the advice of his attorney. He stated, "I sent a letter 
to the victim with my previous attorney to reassure her I had no intention of harming her after I 
received the civil protective order. The only reason I am in California is for this hearing and for no 
other reason."

The undersigned reviewed the possible general conditions of probation with the defendant. When 
asked if he would be willing to comply, he replied, “Yes,” and stated, “I just want to go back to 
Virginia, and I hope to never see Mrs. Jacobs again. I just hope the Court gives me probation so I can 
move back to Virginia and be away from here, which is what Mrs. Jacobs would want.”
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CRIMINAL HISTORY: 0022
SOURCES OF INFORMATION FOR THIS SECTION

FBI & Cll Report (06/26/2018); Local Records (07/09/2018)

DATE AGENCY CHARGE DISPOSITION

06/04/2017 Chula Vista PD Cts 1-3: PC422 SCS294342
06/19/2018: Cts 1-3 G-J-F;
07/19/2018: PH&S.
Instant Offense

- ADJUSTMENT ON COMMUNITY SUPERVISION:

SOURCES OF INFORMATION FOR THIS SECTION

FBI & Cll Report (06/26/2018); Local Records (07/09/2018)

' The defendant has never been tried on probation or parole.

PERSONAL DATA:

The defendant offered the following information. Unless noted otherwise it has not been verified.

Birth Place and Areas of Residence:
He was born in Fort Belvoir, Virginia. He was raised in a military family and moved a lot as a child. 
When he was two years old, his family moved to Germany, where he resided until he was five years 
old. He returned to Virginia, where he resided until he was nine years old. He returned to Germany, 
where he resided until he graduated from high school. When he was 18 years old, he moved to 
Chicago to attend college. When he was 22 years old, he moved to Maryland to live with his mother.

After he graduated college, he moved around a lot for his employers. When he was 23 years old, he 
moved to Connecticut. When he was 25 years old, he moved locally to San Diego. When he was 27 
years old, he moved to Los Angeles. When he was 30 years old, he moved to Massachusetts. When 
he was 37 years old, he moved to Virginia and has resided there since.
Current Living Situation:
After sentencing and/or custody, he plans to return to Virginia, where he lives with his step-father.

Family Relationships:
He was one of two children born during the union of his mother and father. He has an older sister who 
is 42 years old and resides in Virginia. His mother remarried when he was 13 years old, but recently 
divorced his step-father. He remains “very close” with his step-father. His father remarried when he 
was 21 years old. He describes his relationship with his entire family as “good and supportive.”
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Marital Status and Dependents:
He has never been married and does not have any dependents. He is currently in a dating 

_ relationship with his girlfriend of one year. He described his girlfriend as "supportive.”

Family Criminal History:
No one in his family has ever been arrested.

Acquaintances:
. He typically associates with “working people” and military families.

Pro-Social Activities:
He enjoys salsa dancing, kickboxing, video games, and Mexican food.

Education:
- The defendant graduated high school in Germany and then proceeded to college at the School of 

Arts in Chicago to attain his Bachelor’s Degree.

Military Service:
He is currently enlisted in the reserves for the Air National Guard as an E-3 Airman as of November 
of 2017.

A

Employment History:
He incurred his first job when he was 14 years old working manual labor around the military base 
where he resided. Thereafter, when he was 16 years old, he worked at the Post Exchange as a mail 
clerk until her graduated high school. When he was 18 years old, he moved to Chicago for college 
and worked at the Post Exchange on campus. Simultaneously, he was also a resident assistant in the 

- dorms he resided in until he graduated college. When he was 23 years old, he began working as a 
video programmer and remained in that field until he was 30 years old. Over the last 10 years, he has 
been employed as a web developer. Since 2012, he has been employed by NumbersUSA. Since 
November of 2017, he has been in the reserves for the Air National Guard.

Financial Information:
~ The defendant denied any major assets, savings, or debt. He earns approximately $85,000 per year.

Psychological and Medical Problems:
He denied any psychological problems. He reported his blood pressure has been on the higher end 
since he has been in custody, but he is not taking any prescribed medications.

' Substance Abuse and Treatment History:
When he was 16 years old, he experimented with marijuana and alcohol. As a teenager, he smoked 
marijuana over the course of a year once or twice a month, and has refrained from any use since 
then. He consumes alcohol socially with his girlfriend. He does not feel he needs continued treatment 
for drugs or alcohol.

- Gang Affiliation:
He denied any gang affiliation.
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Future Plans: u u c 4
In the interim, he is hopeful to attain a Federal job, if his criminal record permits. Otherwise, he will

_ continue working for NumbersUSA.

COLLATERAL INFORMATION:

SOURCES OF INFORMATION FOR THIS SECTION

_ Correspondence with District Attorney Cherie Somerville (07/09/2018); Correspondence with Attorney 
Alicia Freeze (07/06/2018)

Contact with the District Attorney Cherie Somerville
On 07/09/2018, an email was sent to Ms. Somerville regarding trial information to be included in this 
report and to request the trial brief. There was no additional information to be included from trial. Ms. 

- Somerville provided the trial brief and victim contact information.

Contact with Attorney Alicia Freeze
On 07/09/2018, an email was sent to Attorney Freeze regarding trial information to be included in 
this report and regarding interviewing the defendant. Ms. Freeze wished to be present during the 
probation interview.

A

On 07/12/2018, Attorney Freeze provided the undersigned with a copy of the psychiatric evaluation 
completed on 05/19/2018, 05/24/2018, 05/31/2018, and 06/04/2018. The undersigned has read and 
considered the evaluation conducted by Dr. Raymond G. Murphy, Ph.D. Given the confidential nature 
of that report, and the quasi-public nature of the Probation Officer’s report, the contents of the 
evaluation will not be summarized in any detail. Its findings have been incorporated into the

" Probation Officer’s sentencing recommendations. Ms. Freeze also submitted character reference 
letters on behalf of the defendant. They are attached to the report for the Court’s review.

EVIDENCE BASED ASSESSMENTS:

~ SOURCES OF INFORMATION FOR THIS SECTION

COMPAS Assessment Tool (07/10/2018)

Risk and Needs Assessment Tool:

The defendant was assessed by the Correctional Offender Management Profiling for Alternative 
Sanctions (COMPAS), a research based risk and needs assessment specifically designed to assess 
key risks and identify need factors which may assist in placing, supervising and case managing 
offenders in the community and/or secure settings.

If determined supervision and intervention is warranted, a case plan will be developed for this 
« defendant, which will guide programming through periods of Probation supervision, mandatory 

supervision, and jail custody.
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These Assessment results are interpreted to indicate that: 1J u r j

o The assessed level of risk for recidivism suggests that the defendant is likely to be successful 
with minimal intervention and supervision, if Probation is granted. Intervention at a more 
intrusive level could prove ineffective or counter-productive based upon available research.

Despite above analysis, it is recommended placing the offender in a secure setting. Although 
assessed that the offender, if granted, may benefit from Probation supervision, considering the nature 
of the offense and the aggravating circumstances coupled with low need scores, therapeutic 
intervention in a community setting is not recommended.

Through the assessment process, need factors were identified, that when properly addressed through 
appropriate programming, have been shown to reduce recidivism. This defendant has been assessed 
as presenting issues which make him a risk for community safety. In order to make the community 
safer, the following issues should be addressed:

The results and interpretation of the assessment(s) have been considered in conjunction with the 
other information contained herein to formulate the recommendation.

SENTENCING DATA:

Possible Circumstances in Mitigation:

Rule 4.423(b)(1): The defendant has no prior record, and the Instant Offense is his first
conviction of any kind.

Possible Circumstances in Aggravation:

Rule 4.421(a)(1): The crime involved the threat of great bodily harm and acts disclosing a high
degree of viciousness, in that the defendant threatened the victim and her 
family. He threatened to rape and torture the victim, and set her on fire. He 
further threatened to rape and murder the victim and her daughter.

Rule 4.408(a): The crime occurred on three separate days, on 06/04/2017, 07/03/2017, and
07/05/2017, in the defendant had time to reflect on his criminal acts.

Prison Term Analysis:

As to Counts 1-3: The sentencing options for a violation of PC422, Criminal Threats, are 16 months, 2 
years, or 3 years. A review of the possible circumstances in mitigation and in aggravation shows they 
numerically favor aggravation. Despite the defendant having no prior convictions at his age, it is 
considered significant the events occurred on three separate days, giving the defendant time to 
reflect on his criminal acts. Further, the defendant continues to deny he committed the offense and 
shows no remorse for his actions. Therefore, the middle term of 2 years will be recommended should 
the defendant be sentenced to prison.

8
File: Court ReportsCourt Report Presentence Investigation A2185 (Rev. 06/07/2018)



07/19/2018BATHEN, BENJAMIN LEE
SCS294342 llH2b

PC654 Issues:

PC654 prevents multiple punishments for the same act or omission. Although all counts involve the 
same victim, they were committed on three separate days. Therefore, PC654 does not apply.

Consecutive v. Concurrent Issues:

An argument might be made that these counts should be concurrent because each count involved the 
same victim. However, the fact the offenses occurred on different dates clearly indicate that the 
defendant had the opportunity to reflect on his criminal behavior and made the conscious decision to 
continue his crime spree. Therefore, pursuant to Rule 4.425(a)(3), consecutive sentencing will be 
recommended between all counts. Since all Counts carry the same potential prison term, Count 1 will 
arbitrarily be selected as the principal term.

PC1170(h)(5) Eligibility:

The offender does not appear to be eligible for sentencing pursuant to PC1170(h)(5) due to his 
conviction in the Instant Offense.

EVALUATION:

Probation Eligibility:

Circumstances Supporting a Grant of Probation:

Rule 4.413(a): The defendant appears to be statutorily eligible for a grant of probation.

Circumstances Supporting a Denial of Probation:

Rule 4.414(b)(1): The defendant has no prior record and this is his first conviction of any kind.

Rule 4.414(a)(1): The nature and circumstances of the crime are more serious than other 
instances of the same crime, in that the victim last had contact with the 
defendant approximately nine years prior to the criminal threats being made, 
which allowed the defendant substantial time to plot his thoughts and feelings 
about the victim.

Rule 4.414(a)(4): The defendant inflicted emotional injury, which has caused the victim to be 
fearful and insecure of her surroundings in fear the defendant may follow 
through with his criminal threats.

Rule 4.414(b)(7): The defendant appears to be without remorse, in that he did not express any 
regret for his actions towards the victim.
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Discussion:

Benjamin Bathen is 40 years old and is appearing before the Court for a Probation Hearing and 
Sentencing subsequent to the defendant found guilty by a jury to Counts 1 through 3, PC422, Making 
a Criminal Threat. In the Instant Offense, the defendant contacted the victim, who was once his 
psychologist, via her work voicemail system on 06/04/2017, 07/03/2017, and 07/05/2017 and left 
voicemails, threatening to harm the victim and her family. He threatened to rape and torture the 
victim, and set her on fire. He further threatened to rape and murder the victim and her daughter.

A

In regards to the Instant Offense, he declined to discuss the facts of the offense on the advice of his 
attorney. However, it does not appear the defendant takes responsibility for his actions and does not 
appear to be remorseful for his actions or the victim.

The victim, Mrs. Jacobs, will not be attending the scheduled hearing. However, she provided the 
undersigned an impact statement and her request for restitution, which is attached to this report. In 
summary, the victim continues to fear the defendant and fears he will carry out his threats. She would 
like a criminal protective order to continue and would like to be informed of any upcoming releases or 
hearings involving the defendant.

The Instant Offense is the defendant’s first convictions of any kind. The COMPAS Assessment Tool 
scored the defendant at a low risk for recidivism. Nonetheless, it is imperative the defendant is held 
accountable for his actions. It is noted he has led a successful career over the years as a video 
programmer and web developer. He also holds an extensive educational background, which includes 
a Bachelor's Degree and soon-to-be Master’s Degree once he completes all the requirements. The 
undersigned took these attributes into account; however, the nature of the offense and the revolting 
threats made by the defendant far outweigh the defendant’s candidacy for a grant of probation. More 
so, it is difficult to grasp that someone with such a successful career and personal life could take the 
time to complete these criminal acts not once, but three times on three separate days, which gave 
him substantial time to reflect on his criminal acts. To grant the defendant probation would minimize 
the severity of his crime.

With regard to the defendant’s lack of remorse towards the victim, the undersigned is concerned the 
defendant does not grasp the severity of the Instant Offense, as if he is almost oblivious his actions 
instilled fear in the victim. The victim has since been unable to completely heal from the damage 
caused by the defendant and continues to fear he will follow through with his threats. While the 
defendant is temporarily inconvenienced, the victim will forever remember these horrific events and 
the words expressed by the defendant. Thus, it is imperative to impose an appropriate sanction for a 
crime of this nature in hopes to deter the defendant and others from committing a similar offense.

With that said, after careful consideration of the facts of this case, it is recommended that probation 
be denied and the defendant be committed to the California Department of Corrections and 
Rehabilitation for the term of 3 years and 4 months.
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CUSTODY DATA:

Date Confined Date Released Place Custody Days
09/15/2017 09/17/2017 CJ 3
06/19/2018 07/19/2018 CJ 31

(In Custody)
Actual 34

*
PC4019 (2:2) 34

Total Credit 68

RECOMMENDATION:

That probation be denied and the defendant be committed to the California Department of 
Corrections and Rehabilitation for the term of 3 years and 4 months, with credit for time served of 34 
actual days and 34 days PC4019, a total of 68 days credit.

That the defendant pay the following:

• Restitution fine pursuant to PC1202.4(b) in the amount of $2700.
• Additional restitution fine pursuant to PC1202.45 in the amount of $2700 to be stayed and 

remain so unless defendant’s supervision is revoked.
• Court Security Fee pursuant to PC1465.8 in the amount of $120.
• Immediate Critical Needs Account (ICNA) fee pursuant to GC70373 in the amount of $90.
• Criminal Justice Administration Fee pursuant to GC29550.1 in the amount of $154.00.
• Restitution per PC1202.4(f) to the following victim, Carolyn Jacobs, in the amount of 

$25,100.00

All fines, fees and restitution (if applicable) shall be paid forthwith or as provided in PC2085.5

Submit to DNA testing pursuant to PC296.

Term Recommendation Breakdown by Count is as Follows:

TOTAL TERM = 3 YEARS, 4 MONTHS

Crime Suggested Base Term Recommended Term Recommended Stay
Ct 1: PC422 2 YEARS-MIDDLE 2 YEARS 0

Ct 2: PC422 2 YEARS- MIDDLE 
(1/3 Mid, Consec)

8 MONTHS 0

Ct 3: PC422 2 YEARS- MIDDLE 
(1/3 Mid, Consec)

8 MONTHS 0
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Respectfully submitted,

DELIVERED 

JUL 13 2018 

PROBATION DEPT

ADOLFO GONZALES
CHIEF PROBATION OFFICER

JANET MOORE

Approved:

I have read and considered the foregoing report.

JUDGE OF TflE SUPERIOR COUR STEPHANIE SONTAG
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June 24, 2018

Victim Impact Statement

Victim: Dr. Carolyn Jacobs

I am currently a licensed psychologist in Chula Vista, CA. I have been in clinical practice since 
1998.1 provide psychotherapy services to individuals, couples and families. Prior to my career 
as a psychologist, I was a registered nurse for 14 years. My entire professional career has been 
devoted to the helping professions. My husband and I have lived, raised our family, and 
worked in Chula Vista since 1982.

On June 4, 2017, both my professional life and my personal life profoundly changed. On that 
day, I received the first physically and sexually explicit death threat from a phone message 
made to my private practice messaging service from Benjamin Bathen; a former patient. I 
subsequently received two more death threats from Mr. Bathen; one on July 3, 2017 and 
another on July 5, 2017. The three death threats from Mr. Bathen were specific, sexually 
explicit and extremely violent. The last death threat also included a specific threat to kill a 
family member, which significantly increased my terror and my fear. The shock and terror I 
experienced from the threats from Mr. Bathen describing how he would torture and kill me was 
confounded by the fact that I had not had any contact with this patient for 10 years.

I believed that the three death threats from Mr. Bathen in 2017 were serious and that my life 
was in danger. Today, even after the criminal investigation, arrest, trial, and the three guilty 
verdicts found by the jury, I continue to believe that Mr. Bathen is dangerous and remains a 
serious threat to me. I have some peace of mind knowing that Mr. Bathen is in custody until his 
sentencing hearing in July. However, I continue to fear for my safety and security upon his 
release which will eventually take place, sometime in the future.

The emotional impact of this last year has left me feeling a range of thoughts and emotions. At 
first, I was in a state of extreme fear and helplessness. My chronic fear response has 
contributed to a heightened degree of stress and chronic anxiety. I began to experience 
sleeplessness and nightmares. I am extremely hypervigilant; always on the lookout. I have a 
fear of being alone. Over time, I have become physically exhausted and emotionally numb.

My efforts to protect myself resulted in the need to alter my personal and professional 
routines. I sought and was granted a civil restraining order against Mr. Bathen, which is in effect 
until 2020. Security measures in our home were increased. I kept my windows and doors locked 
at all times. Even today, I am still fearful of being alone in my home.
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My husband began to meet me at my office to walk me to my car. I was obligated to notify my 
professional colleagues in my office of the death threats in order to protect their safety and the 
safety of their psychotherapy patients. My colleagues instituted a "buddy system" to support 
one another when they walked to their cars after the work day. With the help of my landlord, I 
instituted increased security measures in my office, specifically related to access to who was 
entering and leaving the office.

Since 2017 to the present, my private practice has been negatively impacted. I have had 
financial loss due to the time required to meet with law enforcement, investigators, seeking 
civil restraining orders, appearing for hearings and continuances, meeting with District 
Attorneys, and participating as a witness in the trial. My husband, who is a physician and 
surgeon, has also been professionally impacted as he has tried to function as a support to me 
and participated as a witness in the trial.

I am aware that my view of the world and my profession as a safe space has changed since the 
crimes. The major impact on me has been the constant wondering if Mr. Bathen is going to hurt 
me, my husband, my children and/or my grandchildren sometime in the future. I have 
concerns about the level of violence and rage he expressed in the content of his death threats, 
especially considering the ten-year gap from my last contact with him in 2008 until he made the 
death threats in 2017. Finally, I have no evidence that Mr. Bathen has expressed any remorse 
over the pain and distress he has caused me and my family nor for the crimes he has 
committed. Because of his lack of remorse, I have a genuine fear of his retaliation against me 
and/or my family in the future. Mr. Bathen's lack of remorse and refusal to accept responsibility 
for his crimes, complicates my ability to reconstruct my life in the aftermath of his crimes.

Respectfully, I ask the court to consider the maximum sentence range allowed for the crimes 
Mr. Bathen has committed. I also request that I am notified of any post-conviction release 
proceedings and decisions (e.g. consideration of probation, notification of any parole hearings) 
that may come up for Mr. Bathen in the future. I hope that the recorded death threats that 
were submitted as evidence in the case will be reviewed and considered in any post-conviction 
decisions regarding Mr. Bathen. I request that he has no future contact (in any manner) with 
me and/or my family and that our confidentiality be protected as much as possible. Finally, I 
request that a criminal restraining (protective) order be granted for the maximum time allowed 
during his incarceration and for as long after his release as possible.

Thank you for this opportunity to address the Court.

Sincerely,

Dr. Carolyn Jacobs
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Summary of Economic Losses

Victim: Carolyn Jacobs

Defendant: Benjamin Bathen

Birthdate: 11/20/ 1977

Court # SCS294342

Probation: 21436787

Summary of Economic Losses suffered by Carolyn Jacobs, Psy.D. and Gary Jacobs, M.D. (spouse) 
as a result of the crimes committed by Benjamin Bathen:

Carolyn Jacobs, Psy.D, is a licensed psychologist in private clinical practice in Chula Vista, CA.

Gary Jacobs, M.D. is a medical doctor (Ophthalmologist) and eye surgeon in private practice in 
Chula Vista, CA.

Both Dr. Carolyn Jacobs and Dr. Gary Jacobs had loss of wages from June 2017 to June 2018, 
resulting from the civil and criminal proceedings related to Mr. Bathen's investigation, trial and 
convictions. Both are self-employed.

Carolyn Jacobs, Psy.D, - hourly rate = $175.00 per hour

Gary Jacobs, M.D, - hourly rate = $400.00 per hour
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June, July and August 2017 - after receiving and reporting the three death threats to law 
enforcement, we secured our home by keeping the windows and doors locked at all times 
during the investigation and until the location of Mr. Bathen was determined.

• Expense incurred from the security measures taken in our home: $1500.00 air 
conditioning bill from AT&T.

• Meetings with Chula Vista Detectives (3 hours) - Carolyn Jacobs = $525.00; Gary Jacobs 
= $1200.00.

• Civil Restraining Order - to protect my safety, in addition to the criminal restraining 
order and upon the suggestion of law enforcement, I filed for a civil restraining order on 
July 26, 2017. The first civil restraining order hearing was on August 15, 2017. A 
contingency at the first hearing was granted and the second restraining order hearing 
was on September 13, 2017. My husband and I both lost wages by appearing at the civil 
restraining order hearings: Carolyn Jacobs - 3 H days of lost wages (28 hours) = 
$4900.00; Gary Jacobs - 2 days of lost wages (16 hours) = $6400.00

• Pre-trial meetings with District Attorneys (6 hours): Carolyn Jacobs = $1050.00; Gary 
Jacobs = $2400.00

• On call to testify in the trial required Carolyn Jacobs to cancel three days in her clinical 
practice (18 hours) - Carolyn Jacobs = $3150.00

• Testifying as witnesses at the trial (3 hours): Carolyn Jacobs = $525.00; Gary Jacobs = 
$1200.00

• Attending closing arguments at the trial (3 hours): Carolyn Jacobs = $525.00
• Attending jury verdicts at the trial (3 hours): Carolyn Jacobs = $525.00; Gary Jacobs = 

$1200.00

Carolyn Jacobs total loss = $11,200.00
Gary Jacobs total loss = $12,400.00
Loss from security measures taken in our home = $1500.00

Total loss = $25,100.00
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Dr. Jacobs,

Many years ago you helped me through a very difficult time in my life. I'm currently located in 
Springfield VA a little less than 3,000 miles away from you. I am not a threat in any way to either you or 
your family. I can promise you that. After reading your report I was very disturbed and can guarantee 
that you, your daughter, and your family have nothing to fear from Benjamin Lee Bathen. It would be 
very difficult if not impossible for me to relocate to San Diego.

Filing for a restraining order would seriously damage my life and my career. I am currently in the 
process of applying for a security clearance and this would make that impossible.

Since attending therapy with you between 2004 and 2008 I've completed multiple courses at UCLA, 
Harvard Extension, and been accepted to graduate school. You'll be happy to know that I am also an 
intermediate level salsa dancer and I have a girlfriend. I socialize two or three times a week.

I work as a web programmer for the international food and poverty research institute, a non profit with 
the goal of sustainably reducing poverty and hunger in developing nations.

I live close to my family and I'm reparing several of the relationships I damaged during my bout of 
workaholism.

When we began our therapy, which ended in 2008 you did specifically promise me that seeking to 
choose counseling and medication would not affect my career. The voicemailbox you refer to is the 
confidential voicemail of a psychologist for people to call during time periods of extreme mental 
distress. Isn't it possible that one of your other patients from the course of the last 8 years called that 
number?

I can guarantee you that you are completely safe from me and I hope you will take the time to consider 
all the facts before ending a young man's career and potentially taking his life away from him with a 
felony arrest warrant. A warrant would require me to return to San Diego which is exactly what this 
restraining order is designed to prevent me from doing.

While this letter is in no way shape or form an admission of guilt in regards to the voicemails in the 
report. I sincerely apologize for any anxiety that I may have caused you or your family over the course 
of our therapy sessions between 2004 and 2008.

Although it would really hurt my chances of completing the security clearance process I'm perfectly 
happy to grant you the restraining order if some other type of agreement cannot be reached. I am also 
very happy to never be anywhere near you or your family again and never to return to San Diego 
California.

I am sure that you are perfectly safe there in the Chula Vista courthouse and I wish you the best in your 
future and your career and I hope that you enjoy a long life with your family and children.

I came to you for help.
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DATE: July 9, 2018

MEMORANDUM FOR: Trial Judge Stephanie Sontag

FROM: Terry Eugene Bathen, Father

SUBJECT: A Personal Perspective on Ben Bathen’s Life and Family Background

PURPOSE: To assist the court in determining an appropriate sentence on July 
19th.

DISCUSSION:

1. Family Links: Benjamin (Ben) Lee Bathen is a 40 year old man who has never 
been married and has no children or other dependents. Ben was bom at DeWitt 
Army Hospital at Fort Belvoir, Virginia on November 30, 1977. He was the 
second child bom to Eufemia (Effie) Margaret Ragsac and Terry Eugene Bathen. 
Ben’s older sister is Emily Claire Edmiston. Ben also has two adopted half-sisters, 
Elnura Crawley and Melek Crawley.

2. Childhood: Ben and his sister grew up as Army dependents in the Washington, 
D.C. Metropolitan Area and in various locations in what was then identified as 
West Germany. Ben’s father served on extended active duty between 1972 and 
1992 as an Army Judge Advocate. When living in Virginia, Ben resided at 6626 
Green Ash Court, Springfield, Virginia and attended public elementary schools. 
When assigned abroad, Ben attended Department of Defense Dependent Schools.

3. First Divorce: In 1990, Ben’s mother Effie and father Terry jointly decided to 
end their marriage when Ben was 12-13 years old. Terry was assigned to a new 
military job in the United States while Effie, Emily and Ben stayed in 
Fuerth/Nuremburg, Germany. A year after the divorce, Effie married Vincent 
Michael Crawley, Ben’s stepfather. Ben remained in Germany with his mother 
and stepfather until he finished high school and began studies at the School of the 
Art Institute of Chicago (SAIC). The impact of the divorce and separation was 
emotionally challenging for Ben and his sister. They routinely visited their father 
in Virginia during summer breaks. Shortly after their marriage, Effie and Vince 
adopted two infants from an orphanage in Azerbaijan. They are Ben’s half-sisters.

4. High School and College: Ben graduated from the Frankfurt American High 
School in Frankfurt, Germany in 1996. He had a very successful high school 
experience and was active on the wrestling and track teams. He was selected as a 
delegate for the Model United Nations program and was active in many
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extracurricular activities. A high school art teacher motivated Ben to attempt a 
career in fine arts. While earning his four-year bachelor of fine arts degree at 
SAIC, his focus expanded to 3D animation, computer graphics and game 
programming.

5. Work History: Following his SAIC graduation in 2000, Ben worked briefly 
with other SAIC students on developing children’s educational software and games 
in Chicago. This led to a well-paying starter job near Hartford, Connecticut, where 
he continued developing educational programs. After a few years, Ben was 
selected for a more lucrative position with a development team in San Diego and 
began working for Rockstar Games on a version of the game Grand Theft Auto. 
Compared to the education field, Ben found working in the very intense and highly 
competitive gaming industry in San Diego to be very emotionally draining. He did 
not like the long hours and accelerated work routines needed to meet demanding 
production schedules and surge deadlines. Ben was fortunate to receive a job offer 
from the Disney Company to work on the development of a new online virtual 
community for children (Toon Town), a return to the more family friendly 
environment of developing educational software. He moved to the Los 
Angeles/Burbank where he worked for several years for Disney. He enjoyed the 
work but did not enjoy living in LA. It was too congested and he was living too far 
away from his family. •

6. Move to Boston: Ben had a former high school girlfriend who was studying 
law in Boston. She reached out to him and he decided to look for jobs in 
Massachusetts. In approximately 2010, he got a job with Harmonix Music 
Systems developing popular guitar video games. Ben worked for Harmonix’s for 
several years but when the company was forced to reduce its workforce, Ben was 
one of the artists it laid off. He seriously debated joining the Massachusetts Air 
National Guard or the Reserves at this point to obtain educational benefits. While 
unemployed, Ben focused on continuing education courses directed at obtaining an 
advanced degree in computer programming. He attended extension classes at 
Harvard and the University of Massachusetts (Boston) during this period and did a 
considerable amount of independent study. He found these classes to be extremely 
challenging since he lacked the foundational basis in higher level mathematics and 
science courses that are essential to success in obtaining a master’s degree in 
computer science or information technology. During this period, he ran up 
substantial student loan debts. Eventually, Ben was hired by First Marblehead, a 
Boston financial resources organization that assisted colleges with processing
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student loan applications. Ben was responsible for maintaining the company’s 
website and designing loan application forms. He remained in this job for about 
two years until an office restructuring left him again on unemployment benefits. 
His relationship with the old high school girlfriend had long since run its course, 
and he began looking more and more toward relocating back to the Virginia 
suburbs of Washington, D.C. where the rest of his family members were living. 
When Ben left Massachusetts, he was heavily in debt and need $5,000 from the 
family to close out his affairs in Boston and make the move to Virginia.

7. Return to Virginia: In December 2015, Ben was extremely happy to receive a 
job offer from Ark Network Security Solutions, a small software company in 
Sterling, Virginia that provided computer webpage support to members of 
Congress. He always planned to live closer to his family in Virginia. He enjoyed 
working for this company as a computer programmer and remained there for about 
one year. Ben was laid off by Ark on January 13, 2017. In March 2017, he was 
fortunate to land a new job as a website developer for the International Food Policy 
Research Institute (IFPRI) in downtown Washington, D.C. IFPRI is a nonprofit 
organization that provides research-based policy solutions to sustainably reduce 
poverty and end hunger and malnutrition in developing countries. Ben worked for 
IFPRI as a staff member on a term-limited contract because government funding 
support became tenuous at the beginning of the Trump administration. When his 
job with IFPRI ended in August or September 2017, he was successful in finding 
his most recent job with NumbersUSA Education and Research Foundation in 
Crystal City, Virginia. NumbersUSA is a nonprofit entity that focuses on a single 
issue, the numerical level of U.S. immigration. It generally favors reductions in 
immigration numbers toward traditional levels. Ben worked as a developer 
maintaining the extensive NumbersUSA website. He found this small organization 
to be well suited to his skills and abilities. He was well compensated and enjoyed 
working with other staff members at NumbersUSA. Unfortunately, he was forced 
to stop working for them on June 1, 2018 as he departed for California to prepare 
for his trial.

8. Anticipated Career Changes. Ben’s father Terry worked as a lawyer for the 
Defense Intelligence Agency after retiring from the Army. Ben always wanted to 
obtain a similar federal civil service job that would provide employment stability, 
good pay, and excellent health and other benefits. In 2016, Ben applied for a 
position as an Advanced Visualization Specialist with the National Geo-Spatial 
Intelligence Agency (NGA) at Fort Belvoir, Virginia. Selection for this position 

3



1)038
requires an extensive personal security background investigation and a 
counterintelligence scope polygraph examination to obtain a Top Secret/Sensitive 
Compartmented Information clearance. After approximately eighteen months, Ben 
was given a tentative offer of NGA employment and notified that his clearance had 
been favorably adjudicated by the security investigators. He was scheduled to 
begin work as a new NGA civilian employee on June 25, 2018. He was unable to 
report for duty because he was incarcerated in San Diego.

9. Second Divorce. Following his return from Boston in December 2015, Ben 
lived with his mother Effie, his stepfather Vince and his half-sisters at their 
residence at 9101 Blue Jug Landing in Burke, Virginia. Unfortunately, Effie and 
Vince decided to get a divorce in the summer of 2016 and began making plans for 
living separate and apart. In addition to their family home, which would be sold in 
conjunction with the divorce settlement, Effie and Vince owned a townhouse at 
6626 Green Ash Court in Springfield which had been in the family for several 
decades and had been a long-term rental property. After the tenant’s lease ended 
and the house became vacant in July or August 2016, Vince moved in and 
established it as his separate residence. Ben’s mother felt that Ben would have 
more independence if he rented the basement apartment of his stepfather’s 
townhouse, versus telling people he was living in his mother’s basement. Ben 
moved in with his stepfather and lived in the lower level of the townhouse where 
he had grown up as a child until June 2017. Following the sale of the family home 
at Blue Jug Landing and completion of the divorce process in Virginia on July 3, 
2018, Effie and Elnura flew to San Jose, California on July 6 and eventually settled 
into a 55 and over retirement community in Scott’s Valley, California. They still 
reside there. It is accurate to say that Ben was very unsettled by his mother’s 
second divorce and her decision to move to California. Another development 
concerned his 19 year old half-sister who moved into the Green Ash townhouse so 
she could begin attending local community college following a failed relationship 
after high school. She had a strained relationship with her mother and the 
separation preceding her parents’ divorce allowed her to find the stability of 
moving back into her father’s home. Ben decided to relocate to a shared home to 
provide more living space at the townhouse for his half-sister. He had one 
bedroom that was his personal space and shared the common areas in a large old 
home with four other adults. He remained at this address until March 2018 when 
he moved into a basement apartment in a townhouse in Fairfax, Virginia closer to 
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his father, stepfather, and adult sister Emily and to his anticipated new job at Fort 
Belvoir. He still has a lease on this small apartment.

10. Maryland Air Guard. Ben had long expressed a desire to join the military to 
obtain educational benefits and an additional source of income. He wanted to 
follow in the footsteps of his father and grandfather. As previously noted, Ben has 
periodically talked about joining the National Guard or Reserves for at least the 
past 10 or 15 years. Finally in November 2017, Ben signed the paperwork and 
passed the physical examination to join the Maryland Air National Guard as an 
enlisted member assigned to the 175th Wing at Warfield Air National Guard Base 
in Middle River, Maryland. He was planning to attend basic airman training in 
Texas in September or October 2018 with the goal of becoming an enlisted 
weapons maintenance crewman on the A-10 Warthog aircraft. As a result of his 
conviction in San Diego, he will most probably be given a trainee discharge and 
released from his service obligation.

11. Way Forward. Ben is emotionally upset with how his life has progressed up 
to this point. He has long expressed regret about his decision to attend SAIC rather 
than a traditional liberal arts college and some of his subsequent career choices. 
Since his arrest in September 2017, Ben has been incurring numerous high interest 
credit card debts to pay for his legal fees and air travel expenses. Given Ben’s 
student loan and credit card debts, his only recourse may be to file for bankruptcy 
after his release. Hopefully he will turn his life around and mature as a result of 
what happened at his trial in San Diego. Ben has significant rehabilitative 
potential and can be a contributing member of society in the future. He is 
intelligent and very quick to learn complex computer programming skills through 
on the job training and independent studies. He is very patriotic and highly 
motivated to serve his country in the Air National Guard and as a member of the 
United States Intelligence Community. In my view, Ben is not a flight risk. He 
fully complied with all court directives and was always present in court when he 
was required to appear. Similarly, Ben will fully comply with any and all 
conditions of probation. Ben is not an evil or vindictive person and will pose no 
risk of future harm to Dr. Jacobs or her family. He has already agreed never to call 
or have any contact with Dr. Jacobs or her family. Similarly, Ben poses no danger 
to the general community in San Diego County. After his release, he will never 
return to San Diego. He has never before committed a violation of criminal law 
and has no criminal history whatsoever. He is not a violent person. No useful 
purpose would be served by sentencing him to a lengthy period of confinement.
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When he is released, family members will welcome him back to Virginia and help 
him pick up the pieces of his shattered life. I hope Judge Sontag will consider the 
loss of Ben’s job as a NGA civilian employee, his terrible financial situation and 
the emotional impact of his arrest, trial and conviction on the family. All family 
members hope Judge Sontag will show mercy as she imposes an appropriate 
sentence.

Respectfully Submitted

Terry Eugene Bathen

terrybathen@gmail.com 
703-408-1629
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Dear Officers of the Court,

I am Benjamin Lee Bathen's stepfather. I've known him and helped to raise him since before he 
was a teenager, and am among his closest family members. I am a former U.S. Army 
paratrooper and combat veteran who transitioned to becoming an international journalist (Ben 
and his older sister attended high school in U.S. military communities in Germany before 
moving back to the U.S. for college) and for the past decade I have been an international 
communications specialist for the federal government.

What I can tell you is that I genuinely believe my son is not a threat to anyone. He has never 
committed an act of violence. He is guided by loyalty, connection to family, constantly helping 
others. If there is a family gathering, Ben is there. If someone needs help moving, Ben is there. 
In a complex modern American family with parents, step-parents, siblings, and half-siblings, Ben 
tries to attend every holiday, anniversary, and celebration. He can be found most evenings 
inviting friends and family over for backyard barbecues.

We are people from humble origins whose few achievements are based on hard work and good 
fortune. Few people have worked harder for success as my son.

Ben's girlfriend for a year now has been an exceptionally dedicated, religious, ambitious woman 
who is an Air Force commander. At the many meals and visits I shared with them beginning late 
last summer, they spoke of future plans that increasingly have touched on the possibility of 
marriage and children.

After a comprehensive and incredibly intrusive in-person scrutiny of Ben's past, earlier this year 
he was granted among our nation's highest security clearances - a reflection of his spotless 
legal and social record. This allowed him to be accepted for a job of remarkable importance 
with a national intelligence agency that would have allowed him to focus his considerable 
talents, energies, and dedication to helping this nation identify and confront some of our most 
urgent national security threats. I, for one, would have slept better at night knowing that 
someone as uniquely talented and loyal as my son was on duty analyzing dangers and providing 
3D visualizations to help our national leaders make tough critical decisions to protect our 
communities.

At the same time, last year Ben embarked on newfound and personally fulfilling service in the 
Air National Guard. Not as an entitled over-achiever, but as a common entry-level airman who 
helps keep our jets flying. He found a sense of mission, community, and national service that 
reinforced his values and dedication.

My family is ready to accept Ben back home on the other side of the country, to stand with him 
in his lifelong quest for stability, security, and integrity.

Vincent M. Crawley
Cell: 703-485-7232
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July 9,2018 '

Joint statement from Eufemia (Effie) Crawley and Vincent Crawley, now divorced, co-parents 
for Ben and his older sister for nearly three decades.

Dear Officers of the Court,

We divorced amicably a year ago but co-parented Ben and his older sister for nearly three 
decades and so wanted to jointly address you.

The weekend that Ben was first booked and jailed in September, he spontaneously gave his 
jacket to a homeless man in his cell when he saw that he was shivering from the cold. That is the 
sort of man our son is.

Throughout the tumults of modem life and modem disjointed families, Ben always was the 
reliable son - kind, loyal, always calling and visiting home, always sharing and offering his help, 
always trying to do the right things to make us proud ... never fully realizing just how proud we 
were of him.

Ben is a good man. He has never hurt anyone, ever.

We were married for 26 years, and our marriage concluded on amicable terms in the first week 
of July 2017. Ben was a loyal and enduring part of our lives and our marriage.

Ben is quite accomplished in his field of 3D animation and programming. He has often been 
invited to be a community college instructor in complex 3D modeling and animation software. 
However, frequent job changes appear to be part of his chosen field, in which professionals 
move from contract to contract. This was a way of life that did not suit his quest for stability and 
family life, so Ben sought and was hired for a high level competitive technical position with the 
U.S. intelligence community. This required completing a lengthy and comprehensive 
background investigations for an ultrahigh-level security clearance, to include extensive 
background and police checks, as well as in person interviews with family, friends, employers, 
and neighbors. Having passed this government clearance process, he was approved to begin his 
long-sought federal position on June 25,2018.

A successful high school wrestler and delegate to the Model United Nations while growing up on 
U.S. military bases in Germany, Ben in 2000 completed a four-year bachelor of fine arts degree 
from the School of the Art Institute of Chicago. At that time it was ranked by US News and 
World Report as the Number One art school in the nation, and for which he had been awarded a 
scholarships. His after-school job was working on education software projects with a company 
run by fellow art school students. One of their demo projects won a national ad competition 
sponsored by Coca Cola.

Ben then embarked on a successful career in the early days of computer gaming and animations, 
when twentysomethings were driven to work binge hours well toward dawn to meet intensive 
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deadlines. Ben’s hard work led to a position with the games division of Walt Disney Studios. 
Then at Hannonix in Boston, he worked on what was at the time among the most lucrative 
games contracts in the world: the 2009 authorized Beatles edition of the Rock Band music video 
game. Although considered a major artistic achievement, the sales - while respectable - did not 
meet projections due to a combination of the 2008-09 recession and gradually declining interest 
in this type of home entertainment. So, despite great professional success, Ben found himself 
caught up in industry layoffs.

Taking evening courses at Harvard to learn skills for a career switch into the more stable 
programming profession, Ben labored so hard on his projects that the Harvard computer lab 
manager told him that he had only seen one other student ever work so late into the night, and 
that was Mark Zuckerberg (the co-founder of Facebook).

Ben has a long history of rebounding from setbacks. Last year he faced yet another layoff when 
his nonprofit job lost its funding under the new presidential administration, but he was able to 
secure a better paying position with a research firm that studies immigration policies. At his 
newly rented home he began gardening and planned to get a dog. He met a lovely young 
Christian lady who is an officer in the Air Force Reserves, now his girlfriend. She encouraged 
him to join the military, too. He has proudly donned his Air National Guard uniform and worked 
his weekends each month. He was looking forward to Basic Training.

He relocated near his oldest sister so that he could see his six-year-old niece. She delights in her 
“Onkel.” He built adult friendships with his father and step-father.

We ask the Court to have mercy on a good man.

We ask the Court to be lenient. Ben wants to be by his family in Burke, Virginia. Here is a 
hardworking man with a long history of decency and honesty who has spent his life helping 
others, who time and again has struggled against adversity and worked his way to the top of his 
craft. He has so many positive experiences and enjoys sharing his knowledge as a computer 
animation teacher. He has the ability to help so many people.

Ben’s family is ready to help him reestablish his life in Virginia so that he once again can slowly 
rebound and rebuild and again contribute.

With deepest respect,

Eufemia Crawley
Vincent Crawley
Cell: 703-485-7232
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Dear Judge Sontag and Officers of the Court,

I am Ben's big sister. We are two years apart in age, and as military brats who moved every couple of 
years throughout childhood, we have always been extremely close.

Ben is a sweet, talented young man who has had rocky life. The last two decades have been replete 
with instability, layoffs, job loss, and cross-country moves. He's been in and out of jobs which seemed 
to be par for the course in the game industry as studios hired young computer animators to build video 
games but couldn't justify keeping them on after the games were finished. Ben would finally get a 
fantastic job and within six months, or a year at best, he'd find himself laid off yet again. While a 
dedicated employee in the industry, Ben worked countless hours of overtime while trying to hold onto 
these jobs. There was even one position where employees later won a lawsuit and compensation for 
the extreme number of hours of unpaid overtime required. With job instability came many moves from 
Illinois to California to Connecticut to Massachusetts. All of that transition meant establishing a family 
or support network was difficult. Each layoff and move meant more and more terrifying debt.

Ben persisted and struggled for years to change to a more stable career field. He took night classes and 
taught himself computer programming. As an art student wanting to make a military father proud, he 
took classes at Harvard Extension. I can't image how hard it was to jump from an art degree into 
master’s level computer programming classes at Harvard, even if it is their night school. However, Ben 
remained resolute and worked tirelessly until he gained the skills needed to apply for more technical 
jobs.

Following more than a decade of this haphazard pattern of jobs and layoffs, my mother encouraged 
Ben to move into the family home in Virginia. Mom offered him a safe, loving place to stay in her 
home with her husband Vince while he got started in a new career field. Ben found a job here in 
northern Virginia where he could be near our family. He seemed delighted and relieved to have a safe 
place to stay in spite of a bit of embarrassment to be living in his parents' basement. There were family 
cookouts, our teen-aged sister tormenting him with Lady Gaga, and my husband and I lived only a mile 
away. We were happy to have Ben come and entertain our seventy-five pound Labrador and then five- 
year-old little girl. For Ben, I believe there was finally that sense of the peace and support of home and 
family.

In July of 2016, my mother returned to Virginia from a visit with extended family in California and 
announced her decision to divorce our stepfather, Vince. Vince had been a father figure since Ben was 
twelve-years-old. As parents of two girls adopted out of an Azeri orphanage, there had been the 
significant stress that parents of children with special needs face. However, our very Catholic mother's 
decision to actually pursue divorce was a stunning blow to everyone. She strongly and rather abruptly 
suggested that both my stepfather and Ben leave the family home. After the promise that Ben would be 
supported and cared for in his parents' house, this was truly a shock. Ben and Vince moved into a small 
townhouse that our family had up for rent but was fortunately empty at the time. It actually Was our 
childhood home, purchased by my mother and father (mom's first husband) when we in elementary 
school. As the bewilderment wore off, Ben attempted to adjust to the new house - taking a trip down 
memory lane and looking for a silver lining that he and Vince now surprisingly had a bachelor pad. He 
stayed determined and worked hard while trying to pay off debt and establish a life for himself.



Unfortunately, in the summer of 2017, Vince realized that my young sister, Mellie, needed to move into c 
his home. After spending her final years of high school in a residential program working on emotional 
issues stemming from spending the first five years of her life in an orphanage in Azerbaijan, Mellie hit 
some bumps trying to find work to support herself and attend college in northern Virginia. She needed 
to stay with family. As my mother made clear that her home was not an option, this meant that our 
stepfather Vince had to ask Ben to move out to make room for his little sister. Again, this meant that 
Ben lost that stable family home.

The good news was that finally, things were working out for Ben. He was hired for a job with 
Numbers USA and seems by all accounts to have been successful and well-liked there. After years of 
struggling to change career tracks, he was offered his absolute dream job creating 3D graphics with the 
National Geospatial-Intelligence Agency pending security clearance. That clearance came through this 
spring, and he was set to start work with them last month. Of course, Ben's conviction has made that 
dream job disappear. His incarceration also means that returning to the Numbers USA job is not a 
likely possibility. I can only think that job prospects will be fairly limited as he returns to the work 
force with an art degree and three felony convictions.

Ben has been seeing an amazing young woman. Danah is a lovely, fun, and wonderful woman of faith. 
She is also a squadron commander in the Air National Guard, so she won't put up with any nonsense. I 
think she could be the love of Ben's life, and of course, our family is ready to embrace her with open 
arms. Ben's arrest and conviction have been a shock and complete heartbreak for Danah; although she 
remains supportive.

As a mother of a young daughter, I understand, perhaps more than most, how terrifying this crime is. 
My little brother is a good man. He's a sweet, playful uncle to my little girl. He loves his family. He 
will be a positive member of our community here. We are all praying to have my little brother back in 
Virginia where we can help him attempt to rebuild.

Sincerely,

Emily Edmiston
(703) 725-22000
Emily. Edmiston@gmail. com
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Prohibited Persons Relinquishment Form
(Penal Code 29810)

DEPARTMENT OF JUSTICE 
PAGE 3 of 6

Pursuant to Penal Code section 29810, any person who is convicted of any offense listed in sections 29800 or 29805 is prohibited from owning, 
purchasing, receiving, possessing, or having under his or her custody or control, any firearms, ammunition, and ammunition feeding devices, 
including but not limited to magazines. Any person subject to section 29800 or 29805, shall relinquish all firearms through a designee within the 
time periods set forth in subdivision (d) or (e) of Penal Code section 29810, by surrendering the firearms to the control of a local law 
enforcement agency, selling the firearms to a licensed firearms dealer, or transferring the firearms for storage to a firearms dealer pursuant to 
section 29830.

Please note: This form is intended for use in relinquishing firearms only. As a reminder, any person who is convicted of any offense listed in 
sections 29800 or 29805 is also prohibited from owning or possessing ammunition, ammunition feeding devices, including but not limited to 
magazines, clips, speed loaders, and autoloaders.

A. Prohibited Person Information (Defendant):
Last Name: First Name:

Physical Residence Address: . _ ¥

Date of Birth (min/dd/yyyy): California Driver License or Identification No.:

City:

Phone No. (include area code):

Middle Name:

Slate:

VA
Zip Code:

B. Firearm(s) Information (To report additional firearmls), use supplemental form (BOF 1023)):

’ initial
I do not own, possess, or have under my custody or control, any firearms, ammunition, or ammunition feeding devices, including but not 
limited to magazines.

Dab/ '

Serial Number: Make:Firearm Type:

(' Shotgun("' Handgun (' Rifle

Model:

Caliber: Color Firearm Origin: JSarrelLenglh: C in.

C' cm.

Category (i.e. semi-automatic, single-shot, boll action):

Describe Fireann (Identification Marks):

Current Location of Firearm (including address and other information about the firearm's specific location):

Firearm Type:

C Handgun (' Rifle C Shotgun

ferial Number: Make: Model:

Caliljer: Color: Firearm Origin: barrel^Length: C in. Category (i.e. semi-automatic, single-shot, bolt action):

(' cm.

Describe Fireann (Identification Marks):

Current Location of Firearm (including address and other information about the firearm’s specific location):

Case/Docket #:__________________________



STATE OF CALIFORNIA
BOF 1022 (Rev. 01/2010)

CALIFORNIA DEPARTMENT OF JUSTICE 
BUREAU OF FIREARMS

Prohibited Persons Relinquishment Form

DEPARTMENT OF JUSTICE

Describe Firearm (Identification Marks):

Firearm Type:

C Handgun C Rifle C Shotgun

SeriaU dumber: Make: Model:

Caliber; Color: Firearm Origin: Babe^Length: C in.

C cm.

Category (i.e. semi-automatic, single-shot, bolt action):

Describe Firearm (Identification Marks):

Current Location of Fireann (including address and other information about the firearm’s specific location):

Firearm Type:

C Handgun C Rille C~ Shotgun

^Serial Number: Make: Model:

Caliber: Color: Firearm Origin: 'Beirel^Length^ C in.

(”' cm.

Category (i.e. semi-automatic, single-shot, bolt action):

Current Location of Fireann (including address and other information about the firearm's specific location):

Failure to file a completed Prohibited Persons Relinquishment Form (BOF 1022) with the assigned probation officer within the specified 
lime period shall constitute an infraction punishable by a fine not exceeding $100.Initial

Initial
By initialing here I understand that any person who lives with me (cohabitant) and who owns firearms must store those firearms in 
accordance with Penal Code section 25135.

C. Court Authorized Exception(s):

I—I Yes I—I No Pursuant ,0 Penal Code section 2981 Off), the court has approved a shortened or enlarged relinquishment time period or has allowed for an
alternative method for relinquishment (If checked "yes," attach court documentation).

D. Power of Attorney (Consenting Third-Party)/Law Enforcement Designee Assignment:

I_______________________
Printed Name of Defendant

, hereby designate _________________________________________
Printed Name of Power of Atlorney/LEA Designee

to have Power of Attorney for the purpose of transferring or disposing of my firearm(s).

E. Defendant Declaration:
As the firearm owner, I hereby declare, under penally of perjury under the laws of the State of California, that the foregoing is true and correct. I understand that I, 
as defendant, and/or the designee are obligated to submit a completed Prohibited Persons Relinquishment Form (BOF 1022) Io my assigned probation officer 
within lhe specified time period.

I have been released from law enforcement custody and understand my designee shall dispose of any firearms I own, possess, or have in my custody or 
control within five days of my conviction.

□ I remain in law enforcement custody and understand my designee shall dispose of any firearms I own, possess or have in my custody or control within 
fourteen days of my conviction.

Signature Date

Case/Docket U-.
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CASE NAME: PEOPLE vs BENJAMIN BATHEN

DA CASE NO: BCA405

COURT NO: CS294342

TRANSCRIPTION OF

CAROLYN JACOBS’ VOICEMAIL

ON

JUNE 4, 2017

TRANSCRIBED BY: JOEL J. MADERO
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This is a transcription of a voicemail left to Carolyn Jacobs on June 4, 2017.

Hey Dr. Jacobs, I just want to let you know that I’m going to bust your fucking 

skull open you worthless bitch. You don’t ever fucking talk to me like that you 

fucking whore. Fuck you. I’ll bash your fucking skull. You’re fucking dead. I’m 

going to carve you up you fucking whore. Shut the fuck up!

END OF VOICEMAIL
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CASE NAME: PEOPLE vs BENJAMIN BATHEN

DA CASE NO: BCA405

COURT NO: CS294342

TRANSCRIPTION OF

CAROLYN JACOBS’ VOICEMAIL

ON

JULY 3, 2017

TRANSCRIBED BY: JOEL J. MADERO
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This is a transcription of a voicemail left to Carolyn Jacobs on July 3, 2017.

Hey Dr. Jacobs, I just want to let you know what a fucking bitch you are. You 

don’t talk to me about fucking dating you asshole. You should start dating. You 

should start dating. I can hurt you too you mother fucker. I’m going to carve you 

up, I’m going to rape you, I’m going to torture you, I’m going to fuck you up. I’ll 

carve your fucking smile off your face you stupid bitch. I’m not going to fucking 

start dating! Fuck you!

END OF VOICEMAIL
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CASE NAME: PEOPLE vs BENJAMIN BATHEN

DA CASE NO: BCA405

COURT NO: CS294342

TRANSCRIPTION OF

CAROLYN JACOBS’ VOICEMAIL
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This is a transcription of a voicemail left to Carolyn Jacobs on July 5, 2017.

Hey Dr. J, I just want to let you know that I’m still planning on coming out there 

kidnapping you, torturing you, raping the living shit out of you, and then I’ve 

come up with a great idea, I’m going to set you on fire. You dumb fucking bitch. 

Fuck you! Maybe you think, maybe get laid. Your friends think you need to get 

laid. You thought that shit was funny. You’re going to fucking die. Then I’m 

going to find your daughter. I’m going to rape and murder that bitch too. You’re 

fucking dead.

END OF VOICEMAIL
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CASE NAME: PEOPLE VS. BATHEN

D.A. CASE NO.: BCA405

COURT NO; CS294342

INTERVIEW OF:

BENJAMIN BATHEN
BY:

UNKNOWN MALE AND UNKNOWN FEMALE
ON

SEPTEMBER 16, 2017

1
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005 /
LEGEND:

UM: UNKNOWN MALE

UF: UKNOWN FEMALE

BATHEN: BENJAMIN BATHEN, DEFENDANT

RECORDING: AUTOMATED RECORDING

RECORDING: Hello this is a free call from Ben Bathen an inmate at San Diego Central 

Jail. This call is being to recorded if you are an attorney, physician or 

religious advisor and would like to speak with your client without being 

recorded you must first contact the Sheriffs Department at 858-565-3519 

during normal business hours. If you proceed with this call, you do so with 

the understanding that this telephone call is non-confidential and will be 

recorded by the Sheriffs Department and shared with any law enforcement 

or government entity seeking to listen to and use it. If you agree to have 

this call recorded and wish to proceed with this call please continue. 

Otherwise you should terminate this call now. Find an inmate’s calling 

account to make sure a call is never missed. You can fund an inmates 

account without setting up an inmates account of your own. Simply visit 

www.securistech.net or call 1-800-844-6591 and select the option to fund 

an inmate debit account today. To accept this free call press 1. Thank you 

for using securis. You may start the conversation now.

UM: What’s up bro.

BATHEN: Hey, what’s going on man. I can’t believe I got through to you. You get 

out already?

UM: Hell yeah I’m free.

BATHEN: Oh, congratulations. Um, did you get a chance to look up that phone 

number?

UM: Yeah, let me, uh, what was it again? Hold on. Hold on.

2

People v. Bathen (BCA405) Interview of Benjamin Bathen on September 16,2017
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1 BATHEN: It’s look at um, www.theulelaw.com

2 UM: Hold on, hold on.

3 Background noise.

4 UM: Alright, what was it bro?

5 BATHEN: Uh, www.theulelaw.com

6 UM: WWW

7 BATHEN: Yeah. So www.T-H-E

8 UM: Can you spell it out?

9 Background noise.

10 UM: Spell it out bro.

11 BATHEN: Uh, T-H-E-U-L-E...

12 UM: T-H-U-E-L...

13 BATHEN: Yes, it’s T-H-E- like the, U-L-E

14 UM: Fuck, I can’t understand you.. .hey what is it?

15 BATHEN: It’s T-H-E-U-L-E.

16 UF: T-H-E.

17 BATHEN: U-L-E.

18 UF: U-L-E.

19 BATHEN: Yeah, and then L-A-W.COM.

20 UF: L-A-W.COM.

21 UM: Alright I got it, it’s uh, Theule Law San Diego DUI Criminal

22 (unintelligible).

23 BATHEN: Uh, yeah.

24 UM: Uh, you want (unintelligible) number, right?

25 BATHEN: Yeah, does it have his phone number on there or...

26 UM: Yeah, there’s a number right here, 619.

27 BATHEN: Okay.

28 UM: 236.

3
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BATHEN: 236.

UM: 9700.

BATHEN: 236-9700.

UM: Yeah.

BATHEN: 236-9700. Okay, awesome, thanks a lot man.

UM: Alright no problem bro.

BATHEN: Okay, laters, good luck. Have firn out there.

UM: Late.

[END OF RECORDING]
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CASE NAME: PEOPLE VS. BATHEN

D.A. CASE NO.: BCA405

COURT NO: CS294342

INTERVIEW OF:

BENJAMIN BATHEN
BY:

BAIL BOND REPRESENTATIVE
ON

SEPTEMBER 16, 2017
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LEGEND:

BAIL BOND:

BATHEN:

RECORDING:

BAIL BOND REPRESENTATIVE

BENJAMIN BATHEN, DEFENDANT

AUTOMATED RECORDING
- ■ .....

6 RECORDING: Hello this is a free call from Ben Bathen an inmate at San Diego Central

7 Jail. This call is being to recorded if you are an attorney, physician or

8 religious advisor and would like to speak with your client without being

9 recorded you must first contact the Sheriffs Department at 858-565-3519
" 10 during normal business hours. If you proceed with this call, you do so with

11 the understanding that this telephone call is non-confidential and will be

12 recorded by the Sheriffs Department and shared with any law enforcement

13 or government entity seeking to listen to and use it. If you agree to have

14 this call recorded and wish to proceed with this call please continue.

15 Otherwise you should terminate this call now. Find an inmate’s calling

16 account to make sure a call is never missed. You can fund an inmates

17 account without setting up a calling account of your own. Simply visit

18 www.securistech.net or call 1-800-844-6591 and select the option to fund

19 an inmate debit account today. To accept this free call press 1. To refuse

20 this free call press 2. If you would like to permanently block your number

21 from receiving calls from this facility press 6. You can fund an inmates

22 account without setting up a calling account of your own. Simply visit

23 www.securistech.net or call 1-800-844-6591 and select the option to...

• 24 Thank you for using securis. You may start the conversation now.

25 BAIL BOND: Bail Bond.

26 BATHEN: Hey, is this All Power? .

27 BAIL BOND: Yes.

• 28 BATHEN: Hey, this is Ben Bathen, I called about 30 minutes ago.

2
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1 BAIL BOND: Yeah, um, uh, your bail is 100 K right?

2 BATHEN: Yeah, it’s one-hundred thousand.

3 BAIL BOND: Yeah, he’s on his way right now. Emilio. He’s going to go talk to you,

4 visit you, get all the information and he’s going to be getting you out

5 alright.

6 BATHEN: He is getting me out.

7 BAIL BOND: Yeah, he’s going to be working on getting you out today.

8 BATHEN: Today?

9 BAIL BOND: He’s, he’s on his way right now to go see you.

10 BATHEN: Okay, and the co-signer thing isn’t an issue?

11 BAIL BOND: Uh, again, you talk to him and uh, let him know everything...

12 BATHEN: Okay.

13 BAIL BOND: And that way we can be good. Uh, but either way if he um, he does go,

14 he’s going to go see you right now. That’s why I have the lines.

15 BATHEN: Okay.

16 BAIL BOND: So, I’m over here in Vista I’m sorry and he’s in San Diego but he just

17 transferred to me right now because he’s going to see you.

18 BATHEN: Okay.

19 BAIL BOND: Okay, but either way, I want you to call me in 30 minutes.

20 BATHEN: Okay, you will get your money.

21 BAIL BOND: Yeah, yeah, yeah, don’t worry about that. Just talk to Emilio.

22 BATHEN: Okay, I’ll...

23 BAIL BOND: Okay. Like I said call me back in 30 minutes. This is All Power. I got

24 you.

25 BATHEN: Alright, you’re awesome man.

26 BAIL BOND: . Alright, you got it buddy thanks.

27 BATHEN: Yeah, bye.

28 UM: Alright bye.

People v. Bathen (BCA405) Interview of Benjamin Bathen on September 16, 2017
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[END OF RECORDING]
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CASE NAME:

D.A. CASE NO.:

COURT NO:

PEOPLE VS. BATHEN

BCA405

CS294342

INTERVIEW OF:

BENJAMIN BATHEN
BY:

BAIL BOND REPRESENTATIVE
ON

SEPTEMBER 17, 2017

TRANSCRIBED BY: Melissa Strickland, Ubiqus
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LEGEND:

GERALD: GERALD, BAIL BOND REPRESENTATIVE

BATHEN: BENJAMIN BATHEN, DEFENDANT

RECORDING: AUTOMATED RECORDING

RECORDING: This call is subject to recording and monitoring.

GERALD: Hey, can you hear me?

BATHEN: Yeah.

GERALD: Okay. So, uh, Mr. Theule told me to come visit you.

BATHEN: Okay, great.

GERALD: Um, so when you get out tonight, he says contact him, he’s already made 

payments, I guess, on your hotel or somethin’ like that.

BATHEN: Okay.

GERALD: Um, to contact him in the morning. Yeah, so they’re gonna have court 

tomorrow, but, uh, you’ll have to come to our office and sign all the 

paperwork and all that kind of stuff.

BATHEN: Okay. So I am getting out tonight then.

GERALD: Yeah, that’s why I’m here.

BATHEN: Okay, great.

GERALD: All right? Um...

BATHEN: Are we doin’ that now?

GERALD: Yeah, I gotta go downstairs and do that, and I just had to relay that message 

so you knew.

BATHEN: Okay, great. So (unintelligible)

GERALD: What’s your ... t

BATHEN: .. .call him tomorrow morning?

GERALD: Yeah. What’s your phone number?

2
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1 BATHEN: Uh, shit. I, honestly, don’t know. It’s a new cell phone.

2 GERALD: Oh, okay.

3 BATHEN: Um, he has it.

4 GERALD: Oh, oh. It’s not on you?

5 BATHEN: Yeah.

6 GERALD: Okay.

7 BATHEN: Uh, Ben Theule has the cell phone.

8 GERALD: Okay. All right. And then, um, all right. So, yeah, he has your ... He has

9 the cell phone? And then what’s your ... what’s your address?

10 BATHEN: Uh, it’s 1132 North Kentucky Street...

11 GERALD: Arlington, VA?

12 BATHEN: Arlington, VA 22205. That’s correct.

13 GERALD: All right. Okay. So ... and when you’re aware that you do have court

14 tomorrow?-

15 BATHEN: Yes.

16 GERALD: Okay. All right. So I’m gonna go ahead and get this bond posted for you.

17 BATHEN: Okay, great.

18 GERALD: Um, and then you’ll get with, uh ... with Ben and then, uh, you guys gotta

19 come to our office, sign, and... and take care of everything like that.

20 BATHEN: Okay. Tomorrow?

21 GERALD: Yeah.

22 BATHEN: Okay.

23 GERALD: Yeah. Butyou’re...

24 BATHEN: So ...

25 GERALD: .. .gettin’ out tonight.

26 BATHEN: Oh, so right now, tonight, I can just go back to the hotel, get some sleep,

27 get cleaned up, and everything like that?

28 GERALD: Yeah. And do you have Ben’s number?

3
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1 BATHEN: Uh, I do. It’s, uh, 619-770-8587.

2 GERALD: His cell... I’m gonna leave a card, and they’re gonna give you ... I’ll leave

3 a note on there, and I’ll write it on the back of my business card, Ben’s

4 number.

5 BATHEN: Okay, great.

6 GERALD: All right? Okay.

7 BATHEN: Um, okay. That’s ... that’s awesome.

8 GERALD: Yeah. And then you know all about bail. You gotta show up to all your

9 court dates and all that kind of stuff. Right?

10 BATHEN: Yeah. So, basically, um, I think there’s a good chance that he can appear

11 for me for most of the dates.

12 GERALD: Oh.

13 BATHEN: Uh, ‘cause ...

14 GERALD: You gotta talk with that... with him about that. I... I wouldn’t know.

15 BATHEN: I will make a hundred percent sure because you’re a very large

16 (unintelligible) looking dude.

17 GERALD: Yeah, yeah. You ever ...

18 BATHEN: Don’t worry about that. There’s no chance of me violating any ... any

19 court dates or anything like that, ‘cause I’m ... I’m up for a really good job

20 in Virginia, but it’s ...

21 GERALD: What... what are you doin’ now for work?

22 BATHEN: I’m a web programmer, uh, for a, um, a non-profit in Washington, DC, just

23 (unintelligible) International Food and Poverty Research Institute.

24 GERALD: Oh, okay. How long have you been workin’ over there?

25 BATHEN: Um, I have been workin’ over there for, um, probably like, uh, six months.

26 GERALD: Oh, okay. How long have you been livin’ on the East Coast?

27 BATHEN: Uh, I have been on the East Coast now since 2008.

28 GERALD: Oh, okay.
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BATHEN: Thank you so much for cornin’ to get me, by the way. I know you’re doin’ 

this as a favor for Ben and it’s, um, I feel like you’re savin’ my life.

GERALD: Yeah, yeah. No problem. So ... but, uh, the one thing that my company 

wanted to ask, due to the fact that you’re out of state, uh, but makin’ the 

court dates will be no problem. Right?

BATHEN: No, making the court dates won’t be a problem.

GERALD: Okay.

BATHEN: I mean, I’ll be able to, um, to fly out here for one ... the ones that I do need 

to, and, uh, they let us do one court date already, where he appeared for me, 

you know, at the, um, at the court.

GERALD: Uh-huh.

BATHEN: I think, you know, he’s pretty confident that once this is settled, I’m 

probably looking at, you know, a misdemeanor.

GERALD: Yeah.

BATHEN: So, I mean, it doesn’t make sense to turn around and flee, leave your career 

that pays a six-figure salary for, um, you know, a misdemeanor and a fine, 

basically. You know, it’d be easier to just pay the whatever it is, the a 

thousand bucks. I mean, the only thing is, like, they might put me on 

probation or something like that, but, you know, he says he’s ... he’s pretty 

sure there’s no chance of jail time.

GERALD: Yeah, that’s good. And this ... this is California, so, you know, the laws 

are a little different here, a little more lenient, too, which is a good thing in 

this case.

BATHEN: But you think they are?

GERALD: Yeah.

BATHEN: California? Well, I don’t know. To me, it seemed very serious. I don’t 

know. I mean, I’m a computer nerd. I’ve never been in jail before or 

anything like that. So this whole thing just scared the pants off me.

5
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1 GERALD: Yeah. I hear that.

2 BATHEN: You know what I mean? Like, uh, I don’t really find myself in jail on a

3 regular basis. Um, there was one other bail bondsman from All Power. He

4 came by and pulled my property bag.

5 GERALD: Uh-huh.

6 BATHEN: So I’ll need to call him and get him to, uh, give it back, basically.

7 GERALD: All right. Okay. So here’s what I’m gonna do. I’m gonna go ahead ...

8 How long ago was that? A while ago or ...

9 BATHEN: That was this morning.

10 GERALD: Oh, okay. Yeah. Don’t worry about that. Um, you’re gonna get out

11 tonight. I’m goin’ downstairs to post a bond. I just had to give you the

12 message from Mr. Theule, and, uh, I’ll see you tomorrow. We’ll do the

13 paperwork and take care of everything.

14 BATHEN: Okay. What about, um, my property bag, ‘cause he’s got my wallet and my

15 keys.

16 GERALD: Oh, yeah. You can just go over there and get it once you’re out.

17 BATHEN: Oh, okay. Where’s All Power? Is it just...

18 GERALD: Just across the street.

19 BATHEN: ; Oh, it’s just across the street?

20 GERALD: Yeah.

21 BATHEN: Okay, great.

22 GERALD: Yeah. I’m gonna have my card on here, so if you’ve got any questions, you

23 can call my cell phone.

24 BATHEN: Okay. That’s perfect.

25 GERALD: All right?

26 BATHEN: And I’ll just walk over and get it when I, uh ...

27 GERALD: Yeah.

28 BATHEN: Okay. And then what was your name again?
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0070GERALD: Gerald.

BATHEN: Gerald?

GERALD: Yeah. And then your other...

BATHEN: (unintelligible)

GERALD: .. .person you’ve been dealin’ with is Gerard. So, yeah, don’t worry.

BATHEN: I will make sure that I’m at all my court dates, and I will make one hundred 

percent sure that I will (unintelligible) financial agreement.

GERALD: All right.

BATHEN: I can guarantee that.

GERALD: All right, brother. All right?

BATHEN: Fine.

GERALD: Next time I see you, you outside. All right?

BATHEN: Great.

GERALD: Okay.

BATHEN: That sounds good.

GERALD: All right, brother.

BATHEN: See you.

GERALD: Bye.

BATHEN: Bye.

[END OF RECORDING]

7
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PEOPLE vs BATHEN

40
2

3

4

5

6

CASE NO.: SCS294342 
SAN DIEGO SUPERIOR COURT 

SOUTH BAY DIVISION

IN CUSTODY PHONE CALL 
TO ALL STAR BAIL BONDS 

TRANSCRIPTION

7 By: Tanya Hauck

A 

*

*

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

OPERATOR: Hello. This is a free call from—

BATHEN: Ben Bathen.

OPERATOR: An inmate at San Diego Central Jail. This call is being recorded. If you are an

attorney, physician or a religious adviser and would like to speak to your

Client without being recorded, you must first contact the Sheriffs Department 

at 8-5-8-5-6-5-3-5-1-9 during normal business hours. If you proceed with this 

call, you do so with the understanding that the telephone call is non- 

confidential and will be recorded by the Sheriffs Department and shared with 

any Law Enforcement and Government entity seeking to listen to and use it. If 

you agree to have this call recorded and wish to proceed with this call, please 

continue. Otherwise you should terminate this call now. Fund an inmate's 

calling call to make sure a call is never missed. You can fund an Inmate's 

account without setting up a calling account of your own. Thank you for using 

Secure Us. You may start the conversation now.

BAIL BONDSMAN: Bail Bonds. This is Hank.

23 BATHEN: Hey how's it going? My name is Ben Bathen. I'm trying to bail out.

A.

24

25

26

27

28

HANK:

BATHEN:

HANK:

What's your name?

Uh first name is Benjamin B-E-N-J-A-M-I-N and the last name is Bathen B-A- 

T-H-E-N. They set bail at urn two hundred thousand.

Alright. What happened man? Uh, Bathen?
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1 BATHEN: Yeah Bathen, B-A-T-H-

2 HANK: What's your date-okay I found you.

3
BATHEN: You see it?

4

HANK: Yeah I see Benjamin no middle name nineteen seventy seven?
5

6
BATHEN: Yeah that's me.

7 HANK: I found you. Says here you got booked in about two days ago?

8 BATHEN: Yeah it was Friday. They um, they did suddenly. I went in for the Arraignment

9 and uh all of a sudden they added a bunch of additional charges and decided to

10 take me in to custody. Yeah um [inaudible] Lawyer was there, which wasn't a

11 big surprise. So he's been trying to get me bail but I'm not sure which

12
company's he's going through. Um I was wondering if it would be possible for

me to bail myself out. I mean this is the first time being arrested so I don't
± J

really know how this works.
14

15 HANK: Alright um well, so just tell me exactly like what-you said your charges are

16 additional court date and threat crime cause of death, cause death and great

17 bodily injury?

18 BATHEN: Um yeah they're alleging—they're alleging that I left an angry voicemail on
19 somebody's answering machine.

20

21
HANK: Okay alright so...

22 BATHEN: A couple months ago. That would have been back in June, July.

23 HANK: Okay and you already went to—when was your Arraignment?

24 BATHEN: Uh, Arraignment was the day before yesterday, Friday.
25

HANK: Okay. What do you do for work, man?
26

///
27 ///
28 ///
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1 BATHEN: Uh I'm a Web Programmer so I make pretty good money. I mean I'm getting

2 seventy one thousand right now. Um...you know and I have a pretty good
A

3
credit rating. It's about seven hundred.

4 HANK: [inaudible]
5

BATHEN: Uh, sorry I can't hear you very well. Someone is flushing the toilet.
A

6

7
HANK: Oh someone is flushing the toilet. Alright let me see. Um, so you're a web 

designer uh which company or do you do it by yourself?
8

A
9 BATHEN: No I do it for a company called the Ifpri I-F-P-R-I and it's the International

10 Food and Poverty Research Institute.

11
HANK: [inaudible] No middle name, correct?

12

BATHEN: No I have a middle name. It's Lee L-E-E.*
13

14 HANK: You were bom on November thirtieth?

15 BATHEN: November thirtieth ninety seventy seven. That's correct.

A
16 HANK: Okay. Alright so you're trying to see if you can get yourself out, correct?

17
BATHEN: Yeah. I mean I could definitely do like a thousand today to get myself out um

18 and then I'm not really sure how you need or when um...
19

A
20 HANK: Okay uh where do you live?

21 BATHEN: Uh I live in Northern Virginia actually. I flew out here just for the

22 Arraignment.

A
23

HANK: Oh. What's your address in Northern Virginia?
24

BATHEN: Uh it's 1132 North Kentucky Street. Arlington, Virginia. And the zip code is
25

22205.
26

27 HANK: Okay what's your cell phone?

28
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1 BATHEN: Uh shit I don't have my cell phone number it's like 7-0-3-3-9-6-3-9-8-5. That

A
2 might be incorrect though. I'm not quite sure.

3
HANK: Alright so-alright how long have you been working as a web designer?

4

5
BATHEN: Web Programmer. Programmer.

*
6

HANK: How long have you been doing that for?

7 BATHEN: I've been doing that for about five years probably. I mean um I can definitely

8 pay you your money you know it's just a question of can I do it while I'm

A
9

locked in a cell over here [inaudible].

10 HANK: We can definitely work something out. Uh what state were you bom in?
11

BATHEN: I was bom in Virginia. Fort Belvoir Virginia.
12

*
13

HANK: You got any kids?

14 BATHEN: No, no kids.

15 HANK: Okay any previous arrests? Oh you said no.

16 BATHEN: No, it should be fine. No previous issues.
17

HANK: Uh does anybody know you're in jail right now?
18

19
BATHEN: What's that?

A
20 HANK: Does anybody know you're in jail?

21 BATHEN: Um just my Lawyer. And he's been trying to reach out to my family—

22 HANK: They're not answering?

23
BATHEN: -you know, but it's not for sure whether or not he's um getting in touch with

24 them. I mean he was saying he was going to bail me out yesterday. He said a
25 couple hours and you'll be out. But then um...you know, he had a couple phone

26 calls and I wasn't able to reach him after that, you know um so basically just

* 27 my Attorney. His name is Benjamin Pheule. B-E-N-J-A-M-I-N and his last

28 name is P-H-E-U-L-E.
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1 HANK: Okay, alright. Well part of the process- what's your social?

2 BATHEN: Uh2-2-3-l-9-9-2-5-7.

3
HANK: Okay you say you can do a thousand today?

4

BATHEN: Yeah I can do a thousand today and I think I've got my debit card here with
5

6
me.

7 HANK: Any property [inaudible]?
8

BATHEN: Uh I don't own any property. I don't own a home or anything like that.
9

10
HANK: Okay. Um how long have you lived at the Kentucky Street one?

11 BATHEN: Uh I've only been over there probably four months.

12 HANK: Okay and you say your credit score is pretty good?

13 BATHEN: Yeah my credit score is pretty good. About seven hundred.
14

HANK: Okay. Alright and um would you uh fly back to Virginia as soon as you get out
15 or are you gonna stick around here?
16

17 BATHEN: Um well we're gonna have one more—

18 HANK: You can go to court case tomorrow.

19 BATHEN: We're gonna have one more hearing, uh that would be tomorrow on Monday.

20
HANK: Yeah.

21

BATHEN: And then I'll fly back on Tuesday.
22

23 HANK: And you will be due back on...you will be due back next Monday for Court.

24 BATHEN: Yeah my Lawyer was going to see if he could appear for me for that.

25 HANK: Your Lawyer? .

26
BATHEN: Yeah he should be able to do most of the appearances without me there

27 actually physically present you know.
28
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1 HANK: Alright um I'm gonna need to put two references because you got a big bond

2 and I need two references at least. Um starting with your closest family

3
member still living. It could be your wife, parent, brother.

4 BATHEN: Um my closest family member—just a second I just had to stand up—closest
5 family member would be Eufemia Crawley. That's my mother.

6

HANK: Thea?
7

8 BATHEN: It's E-U-F-E-M-I-A and the last name is Crawley C-R-A-W-L-E-Y.

9 HANK: I got Crawley. Okay so E-U-F-E-M-I-A?

10 BATHEN: Yup.
11

HANK: Eufemia? Okay and she lives in Virginia as well?
12

13
BATHEN: No she lives in Scotts Valley, California. It's near the Bay Area.

14 HANK: She's living out here in California?

15 BATHEN: Yup.

16 HANK: Do you know her cell phone number? Or her phone number?

17
BATHEN: Uh I can give it to you as soon as I get out. They have my cell phone and

18 everything so I don't have anybody's phone number.
19

20 HANK: Do they have your cell phone in your property?

21 BATHEN: Yes.

22 HANK: So what I can do, is I can go request your property and just um I can get your

23 number from there and we can call her and we can get her to co sign for you

24 and get you out.

25
BATHEN: Uh huh. •

26

///
27 ///
28 ///
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1 HANK: I'm sure she'd co-sign for you, you know. You have good credit and you have

2 good everything but uh,, since it is a big bond, the law does require that we get

3
a co-signer.

4 BATHEN: Okay the law requires me to get a co-signer?
5

HANK: Basically, yeah, [inaudible] the law, the office. The work place, the bail
6

industry. Yeah, [inaudible]
7

8 BATHEN: So what does that mean exactly co-signing and like it means they're—

9 
a

HANK: Basically it means what she will be doing by co-signing, she would be taking

10 responsibility as well as you going to Court and making whatever payments

11 you need to make. Um, I'll give you, I'll do you a deal. I'll get you out-cos

12
normally it's ten percent so you would owe me ten thousand but I'm not gonna

13
do it at ten thousand. I'm gonna make you a deal, I'm gonna do it at six

thousand.
14

15 BATHEN: Six thousand. Okay?

16 
* HANK: Does that sound doable? You don't have to, I mean [inaudible]—

17
BATHEN: So I would have to give you the thousand today and I would make payments

18 on the six thousand?
19

20
HANK: Yes we can arrange a payment method for the remaining five thousand.

21 BATHEN: Okay and so all you need is my mother to co-sign. And how long do you have

22 to pay the six thousand?

23
HANK: Uh usually because it's a big bond we would do two installments. We would do

24 one thousand when you get out and another thousand in two weeks and we'll
25 do like you know a couple hundred bucks a month after that. That would mean

26 two hundred bucks a month after that.

27 ///

28 ///
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1 BATHEN: Okay well that's actually not that bad um let me--my Lawyer has all these

2 phone numbers alright um...

3

4
HANK: I can request your property and I get these phone numbers off your phone and

make the calls and get you out by uh ten.
5

6 BATHEN: Get me out by when?

7 HANK: We can get you out by ten a.m. if we can get all this stuff going real quick. We
8 can get you out by ten a.m. Right now it's five, so it would be a five hour deal.

9

BATHEN: Okay. Um let me try to get in contact with my Lawyer cos there's two—there's

"1 1
my property bag here. Alright? I have nothing on me. And I'm not sure that the

11
cell phone is in the property bag. It might be in my backpack, which my

12 Lawyer has cos he took it from here, you know. But I can call him and tell him
13 if we can get in touch with my mother, All Power is willing to do it for six

14 thousand, one thousand up front. Which I think is...that's the best that I've

15 heard of.

16
HANK: Yeah that's what we do. We uh, we just need your mother, or anybody for that

17
matter, it could be anybody that you know of that would be willing to co-sign

18 and you could get them to co-sign. Preferably somebody who lives in
19 California. That's why I say your mom, cos your mom does live here in

20 California. Does your dad live here too or just your mom?

21

BATHEN: Dad lives in Virginia. So it could be anybody and they don't have to put up
zz

collateral or anything they just have to sign their name?
23

24 HANK: For this? No um for this no we would just need to get a co signer and uh the

25 one thousand up front should do and then the one thousand in two weeks

26
should do and then with the payment plan we can knock it out.

27 BATHEN: Okay that can happen.
28
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Alright and then I'll talk to my Supervisor, but it sounds like a deal. Alright go 

ahead and give me a call back as soon as you can. If you want it even speeds 

up the process if I request your property. That way the Sheriff thinks you're 

getting out and [inaudible]

Okay let me get in touch with the Lawyer and my mother first. You know cos I 

wanna make sure she's gonna go through with it. It should be a done deal. 

What's your name?

My name is Hank and you're calling All Power.

Hank at All Power. Okay I should be able to give you a call back in a couple of 

hours.

Alright.

Okay. Hank, you saved my life, bro.

Thank you. Talk to you later. Bye.

The caller has hung up.
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3550. Pre-Deliberation Instructions

When you go to the jury room, the first thing you should do is choose a foreperson. 
The foreperson should see to it that your discussions are carried on in an organized 
way and that everyone has a fair chance to be heard.

It is your duty to talk with one another and to deliberate in the jury room. You should 
try to agree on a verdict if you can. Each of you must decide the case for yourself, but 
only after you have discussed the evidence with the other jurors. Do not hesitate to 
change your mind if you become convinced that you are wrong. But do not change 
your mind just because other jurors disagree with you.

Keep an open mind and openly exchange your thoughts and ideas about this case. 
Stating your opinions too strongly at the beginning or immediately announcing how 
you plan to vote may interfere with an open discussion. Please treat one another 
courteously. Your role is to be an impartial judge of the facts, not to act as an 
advocate for one side or the other.

As I told you at the beginning of the trial, do not talk about the case or about any of 
the people or any subject involved in it with anyone, including, but not limited to, 
your spouse or other family, or friends, spiritual leaders or advisors, or therapists. You 
must discuss the case only in the jury room and only when all jurors are present. Do 
not discuss your deliberations with anyone. Do not communicate using: a computer, 
smartphone, cellular device, tablet or l-pad during your deliberations.

It is very important that you not use the Internet, a dictionary, or social media in any 
way in connection with this case during your deliberations.
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During the trial, several items were received into evidence as exhibits. You may 
examine whatever exhibits you think will help you in your deliberations. These 
exhibits will be sent into the jury room with you when you begin to deliberate.

If you need to communicate with me while you are deliberating, send a note through 
the bailiff, signed by the foreperson or by one or more members of the jury. To have a 
complete record of this trial, it is important that you not communicate with me except 
by a written note. If you have questions, I will talk with the attorneys before I answer 
so it may take some time. You should continue your deliberations while you wait for 
my answer. I will answer any questions in writing or orally here in open court.

Do not reveal to me or anyone else how the vote stands on the (question of guilt||^Bb
nless I ask you to do so.

Your verdict on each count must be unanimous. This means that, to return a verdict, 
all of you must agree to it. Do not reach a decision by the flip of a coin or by any 
similar act.

It is not my role to tell you what your verdict should be. Do not take anything I said or 
did during the trial as an indication of what I think about the facts, the witnesses, or 
what your verdict should be.

You must reach your verdict without any consideration of punishment.

You will be given verdict forms. As soon as all jurors have agreed on a verdict, the 
foreperson must date and sign the appropriate verdict forms and notify the bailiff. If 
you are able to reach a unanimous decision on only one or only some of the charges, 
fill in those verdict forms only, and notify the bailiff. Return any unsigned verdict 
form.
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Exact copy of CALCRIM No. 3550, Revised April 2011, except adaptations.

JURY INSTRUCTION:
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3577. Instructions To Alternate On Submission Of Case To Jury (1086

To the alternate jurors: The jury will soon begin deliberating, but you are still alternate 
jurors and are bound by my earlier instructions about your conduct.

Do not talk about the case or about any of the people or any subject involved in it 
with anyone, not even your family or friends, and not even with each other. Do not 
have any contact with the deliberating jurors. Do not decide how you would vote if 
you were deliberating. Do not form or express an opinion about the issues in this case, 
unless you are substituted for one of the deliberating jurors.

Exact copy of CALCRIM No. 3577, Revised June 2007, except adaptations.

JURY INSTRUCTION;
PEOPLE V PmUl&I
DATE 6>-| ft-1*5 _
REC JESTED P(2> DEFENSE/ CT 
'GIVE$GIVE1 ' DIF1ED
ItEFUSED/R ’ S«. 
OBJECTED B x PeO./ DEF./ CRT.
WITHDRAWN



SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
□ CENTRAL DIVISION, COUNTY COURTHOUSE, 220 W. BROADWAY, SAN DIEGO, CA 92101
□ CENTRAL DIVISION, HALL OF JUSTICE, 330 W. BROADWAY, SAN DIEGO, CA 92101
□ EAST COUNTY DIVISION, 250 E. MAIN ST., EL CAJON, CA 92020
□ NORTH COUNTY DIVISION, 325 S. MELROSE DR., VISTA, CA 92081
S SOUTH COUNTY DIVISION, 500 3RD AVE., CHULA VISTA, CA 91910

FOR COURT USE OWL(yJ |J j

E 8 L E
u Clark of the Superior Court

JUN 1 5 2018CLERK OF THE SUPERIOR COURTBY:__________R. Camou
PLAINTIFF(S)

THE PEOPLE

DEFENDANT(S)

BATHEN

JURY INSTRUCTIONS CASE NUMBER 

SCS294342

JURY INSTRUCTIONS

('giveKT)

REFUSED

WITHDRAWN

SDSC CIV-036 (Rev. 4/08) JURY INSTRUCTIONS Cal. Rules of Court, rule 2.1055



0088
200. Duties of Judge and Jury

Members of the jury, I will now instruct you on the law that applies to this case. I will 
give you a copy of the instructions to use in the jury room. The instructions that you 
receive may be printed, typed, or written by hand. Certain sections may have been 
crossed-out or added. Disregard any deleted sections and do not try to guess what 
they might have been. Only consider the final version of the instructions in your 
deliberations.

You must decide what the facts are. It is up to all of you, and you alone to decide what 
happened, based only on the evidence that has been presented to you in this trial.

Do not let bias, sympathy, prejudice, or public opinion influence your decision. Bias 
includes, but is not limited to, bias for or against the witnesses, attorneys, defendant 
or alleged victim, based on disability, gender, nationality, national origin, race or 
ethnicity, religion, gender identity, sexual orientation, age, or socioeconomic status.

You must follow the law as I explain it to you, even if you disagree with it. If you 
believe that the attorneys' comments on the law conflict with my instructions, you 
must follow my instructions.

Pay careful attention to all of these instructions and consider them together. If I 
repeat any instruction or idea, do not conclude that it is more important than any 
other instruction or idea just because I repeated it.

Some words or phrases used during this trial have legal meanings that are different 
from their meanings in everyday use. These words and phrases will be specifically



0089 
defined in these instructions. Please be sure to listen carefully and follow the 
definitions that I give you. Words and phrases not specifically defined in these 
instructions are to be applied using their ordinary, everyday meanings.

Some of these instructions may not apply, depending on your findings about the facts 
of the case. Do not assume just because I give a particular instruction that I am 
suggesting anything about the facts. After you have decided what the facts are, follow 
the instructions that do apply to the facts as you find them.

Exact copy of CALCRIM No. 200, Revised December 2008, except adaptations.

JURY INSTRUCTION­
PEOPLE V
DATE .hikT pnifl ’
REQUESdefense/ CT 
GIVEN^IVEN AS MODIFIED} 
Refused^easOR--------
OBJECTED BYPEOJDEF/CRT 
WITHDRAWN



0090201. Do Not Investigate

Do not use the Internet, a dictionary, or social media in any way in connection with 
this case, either on your own or as a group. Do not investigate the facts or the law or 
do any research regarding this case, either on your own, or as a group. Do not conduct 
any tests or experiments, or visit the scene of any event involved in this case. If you 
happen to pass by the scene, do not stop or investigate.

Exact copy of CALCRIM No. 201, Revised February 2012, except adaptations.

JURY INSTRUCTION:
PEOPLE V __________
DATE JUN 15 2018
REQUESTED BY(D& DEFENSE/ CT 
Ziivra/GIVEN AS MODIFIED 
REFUSED/REASON______________ _
OBJECTED BY PEO.Z DEF./ CRT.
WITHDRAWN
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202. Note-Taking and Reading Back of Testimony

You have been given notebooks and may have taken notes during the trial. You may 
use your notes during deliberations. Your notes are for your own individual use to 
help you remember what happened during the trial. Please keep in mind that your 
notes may be inaccurate or incomplete.

If there is a disagreement about the testimony at trial, you may ask that the court 
reporter's record be read to you. It is the record that must guide your deliberations, 
not your notes. You must accept the court reporter's record as accurate.

Please do not remove your notes from the jury room.

At the end of the trial, your notes will be collected and destroyed.

Exact copy of CALCRIM No. 202, Revised February 2012, except adaptations.

JURY INSTRUCTION:
PEOPLE V Q>q4WA
DATE.HIN 1 5 2018
REQUESTED DEFENSE/ CT
^ivemgiven AS MODIFIED
REFUSED/REASON 
OBJECTED BY PEO./ DEE/ CRT. 
WITHDRAWN
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207. Proof Need Not Show Actual Date

It is alleged that the crimes occurred on or about June 4, 2017, July 3, 2017, and July 5, 
2017. The People are not required to prove that the crime took place exactly on those 
days but only that they happened reasonably close to those days.

Exact copy of CALCRIM No. 207. Revised February 2016, except adaptations.

JURY INSTRUCTION:
PEOPLE V
DATE JUN~TTW
REQUESTED DEFENSE/ CT
GjVgJXJIVEN AS MODIFIED
rEFused/reason____________
OBJECTED BY PEO./ DEF./ CRT.
WITHDRAWN
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220. Reasonable Doubt

The fact that a criminal charge has been filed against the defendant is not evidence 
that the charge is true. You must not be biased against the defendant just because he 
has been arrested, charged with a crime, or brought to trial.

A defendant in a criminal case is presumed to be innocent. This presumption requires 
that the People prove a defendant guilty beyond a reasonable doubt. Whenever I tell 
you the People must prove something, I mean they must prove it beyond a reasonable 
doubt.

Proof beyond a reasonable doubt is proof that leaves you with an abiding conviction 
that the charge is true. The evidence need not eliminate all possible doubt because 
everything in life is open to some possible or imaginary doubt.

In deciding whether the People have proved their case beyond a reasonable doubt, 
you must impartially compare and consider all the evidence that was received 
throughout the entire trial. Unless the evidence proves the defendant guilty beyond a 
reasonable doubt, he is entitled to an acquittal and you must find him not guilty.

Exact copy of CALCRIM No. 220, Revised February 2013, except adaptations.

JURY INSTRUCTION:
PEOPLE V
DATE ,|| IN 15 2018
REQUESTED IDEFENSE/CT
(JIVEN/GIVEN AS MODIFIED 
REFUSED/REASONOBJECTED BY PEOJ DEF./ CRT. WITHDRAWN
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222. Evidence ' : .

‘ J '' ' \ 1 ) , 
---------------- ------------------- ----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------- .'. ,''

I ,

"Evidence" is the sworn testimony of witnesses, the exhibits admitted into evidence;
and anything else I told you to consider as evidence.

Nothing that the attorneys say is evidence. In their opening statements and closing 
arguments, the attorneys discuss the case, but their remarks are not evidence. Their 
questions are not evidence. Only the witnesses' answers are evidence. The attorneys' 
questions are significant only if they helped you to understand the witnesses' 
answers. Do not assume that something is true just because one of the attorneys 
asked a question that suggested it was true.

During the trial, the attorneys may have objected to questions or moved to strike 
answers given by the witnesses. I ruled on the objections according to the law. If I 
sustained an objection, you must ignore the question. If the witness was not 
permitted to answer, do not guess what the answer might have been or why I ruled as 
I did. If I ordered testimony stricken from the record you must disregard it and must 
not consider that testimony for any purpose.

You must disregard anything you saw or heard when the court was not in session, 
even if it was done or said by one of the parties or witnesses.

The court reporter has made a record of everything that was said during the trial. If 
you decide that it is necessary, you may ask that the court reporter's record be read to 
you. You must accept the court reporter's record as accurate.

Exact copy of CALCRIM No. 222, Revised February 2012, except adaptations.
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WITHDRAWN
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0096223. Direct and Circumstantial Evidence: Defined

Facts may be proved by direct or circumstantial evidence or by a combination of both. 
Direct evidence can prove a fact by itself. For example, if a witness testifies he saw it 
raining outside before he came into the courthouse, that testimony is direct evidence 
that it was raining. Circumstantial evidence also may be called indirect evidence. 
Circumstantial evidence does not directly prove the fact to be decided, but is evidence 
of another fact or group of facts from which you may logically and reasonably 
conclude the truth of the fact in question. For example, if a witness testifies that he 
saw someone come inside wearing a raincoat covered with drops of water, that 
testimony is circumstantial evidence because it may support a conclusion that it was 
raining outside.

Both direct and circumstantial evidence are acceptable types of evidence to prove or 
disprove the elements of a charge, including intent and mental state and acts 
necessary to a conviction, and neither is necessarily more reliable than the other. 
Neither is entitled to any greater weight than the other. You must decide whether a 
fact in issue has been proved based on all the evidence.

Exact copy of CALCRIM No. 223, Revised February 2013.

JURY INSTRUCTION:
PEOPLEDATE JUHTSW---------------

REQUESTED BY:@ DEFENSE/ CT 
(flVEN&IVEN AS MODIFIED 
RfiFUSED/REASON
OBJECTED BY PEO./ DEF./ CRT.
WITHDRAWN
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224. Circumstantial Evidence: Sufficiency of Evidence

Before you may rely on circumstantial evidence to conclude that a fact necessary to 
find the defendant guilty has been proved, you must be convinced that the People 
have proved each fact essential to that conclusion beyond a reasonable doubt.

Also, before you may rely on circumstantial evidence to find the defendant guilty, you 
must be convinced that the only reasonable conclusion supported by the 
circumstantial evidence is that the defendant is guilty. If you can draw two or more 
reasonable conclusions from the circumstantial evidence, and one of those reasonable 
conclusions points to innocence and another to guilt, you must accept the one that 
points to innocence. However, when considering circumstantial evidence, you must 
accept only reasonable conclusions and reject any that are unreasonable.

Exact copy of CALCRIM No. 224, Revised February 2013.

JURY INSTRUCTION:

REQUESTED BY: DEFENSE/ CT 
(tHVEfcj/felVEN AS MODIFIED 
rEFused/reason
OBJECTED BY PEG./ DEF./ CRT.
WITHDRAWN



0098226. Witnesses

You alone, must judge the credibility or believability of the witnesses. In deciding 
whether testimony is true and accurate, use your common sense and experience. You 
must judge the testimony of each witness by the same standards, setting aside any 
bias or prejudice you may have.

You may believe all, part, or none of any witness's testimony. Consider the testimony 
of each witness and decide how much of it you believe.

In evaluating a witness's testimony, you may consider anything that reasonably tends 
to prove or disprove the truth or accuracy of that testimony. Among the factors that 
you may consider are:

• How well could the witness see, hear, or otherwise perceive the things 
about which the witness testified?

• How well was the witness able to remember and describe what happened?

• What was the witness's behavior while testifying?

• Did the witness understand the questions and answer them directly?

« Was the witness's testimony influenced by a factor such as bias or prejudice, 
a personal relationship with someone involved in the case, or a personal 
interest in how the case is decided?



. ....... ‘O'-cm'"
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What was the witness's attitude about the case or about testifying? '
■ -I * , • •' »• i .*.•». * ■ •, . ,

■ * * • • ' • .

Did the witness make a statement in the past that is Consistent or. 
inconsistent with his or her testimony? ? \ \

■ How reasonable is the testimony when you consider all the other evidence 
in the case?

• Did other evidence prove or disprove any fact about which the witness 
testified?

Do not automatically reject testimony just because of inconsistencies or conflicts. 
Consider whether the differences are important or not. People sometimes honestly 
forget things or make mistakes about what they remember. Also, two people may 
witness the same event yet see or hear it differently.

If you do not believe a witness's testimony that he or she no longer remembers 
something, that testimony is inconsistent with the witness's earlier statement on that 
subject.

If you decide that a witness deliberately lied about something significant in this case, 
you should consider not believing anything that witness says. Or, if you think the 
witness lied about some things, but told the truth about others, you may simply 
accept the part that you think is true and ignore the rest.

Exact copy of CALCRIM No. 226, Revised April 2008, except adaptations.
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0101251. Union of Act and Intent: Specific Intent or Mental State

The crimes charged in this case require proof of the union, or joint operation, of act 
and wrongful intent.

For you to find a person guilty of the crimes in this case of Criminal Threats, as charged 
in Count 1, 2 and 3, that person must not only intentionally commit the prohibited act, 
but must do so with a specific intent. The act and the specific intent required are 
explained in the instruction for that crime.

Exact copy of CALCRIM No. 251, Revised April 2008, except adaptations.

JURY INSTRUCTION:
PEOPLE V _________
DATE JUN 15 2018
REQUESTED BY:® DEFENSE/ CT

(given/given as modified
rEFused/reason
OBJECTED BY PEO./ DEF./ CRT.
WITHDRAWN
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300. All Available Evidence

Neither side is required to call all witnesses who may have information about the case 
or to produce all physical evidence that might be relevant.

Exact copy of CALCRIM No. 300, New January 2006.

JURY INSTRUCTION:
PEOPLE V __________
DATE JUNI5W
REQUESTED BY@> DEFENSE/ CT 

(dfV^/GIVEN AS MODIFIED 
rEFused/reason
OBJECTED BY PEO.Z DEF./ CRT.
WITHDRAWN
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301. Single Witness's Testimony

The testimony of only one witness can prove any fact. Before you conclude that the 
testimony of one witness proves a fact, you should carefully review all the evidence.

Exact copy of CALCRIM No. 301, Revised September 2017, except adaptations.

JURY INSTRUCTION­
PEOPLE V £ 
DA
R ESTED BY,

REFUSED/REASON
OBJECTED BY PEO./ DEF / CRT ’
withdrawn CRL
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302. Evaluating Conflicting Evidence

If you determine there is a conflict in the evidence, you must decide what evidence, if 
any, to believe. Do not simply count the number of witnesses who agree or disagree 
on a point and accept the testimony of the greater number of witnesses. On the other 
hand, do not disregard the testimony of any witness without a reason or because of 
prejudice or a desire to favor one side or the other. What is important is whether the 
testimony or any other evidence convinces you, not just the number of witnesses who 
testify about a certain point.

Exact copy of CALCRIM No. 302; Revised June 2007.

JURY INSTRUCTION:
PEOPLE V
DATEJUNT5 2018
REQUESTED BY@> DEFENSE/ CT 
glvEl^GIVEN AS MODIFIED 
refOsed/reason___________ _
OBJECTED BY PEO./ DEF./ CRT
WITHDRAWN
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303. Limited Purpose Evidence in General

During the trial, certain evidence was admitted for a limited purpose. You may 
consider that evidence only for that purpose and for no other.

Exact copy of CALCRIM No. 303, New January 2006.

JURY INSTRUCTION ­
PEOPLE V
datejuOTW—------
R^QU^STED BY:^A^DEFENSE/ CT 
ylVEjJ/GIVEN AS MODIFIED
RERJSED/REASON___________
OBJECTED BY PEOJ DEF./ CRT ’
WITHDRAWN



318. Prior Statements as Evidence 0 I 06

You have heard evidence of statements that a witness made before the trial. If you 
decide that the witness made those statements, you may use those statements in two 
ways:

1. To evaluate whether the witness's testimony in court is believable;

AND

2. As evidence that the information in those earlier statements is true.

Exact copy of CALCRIM No. 318, Revised August 2012, except adaptations.

JURY INSTRUCTION:
PEOPLE V 
date jum zgi8 — 
SPED BY:(qA?DEFENSE/ CT

IVENAS MODIFIED
>/REASON________________

OBJECTED BY PEO./ DEF./ CRT.
WITHDRAWN



332. Expert Witness Testimony . , '

Witnesses were allowed to testify as experts and to give opinions. You ftiust consider 
the opinions, but you are not required to accept them as true or correct. The meaning 
and importance of any opinion are for you to decide. In evaluating the believability of 
an expert witness, follow the instructions about the believability of witnesses 
generally. In addition, consider the expert's knowledge, skill, experience, training, and 
education, the reasons the expert gave for any opinion, and the facts or information 
on which the expert relied in reaching that opinion. You must decide whether 
information on which the expert relied was true and accurate.

You may disregard any opinion that you find unbelievable, unreasonable, or 
unsupported by the evidence.

An expert witness may be asked a hypothetical question. A hypothetical question asks 
the witness to assume certain facts are true and to give an opinion based on the 
assumed facts. It is up to you to decide whether an assumed fact has been proved. If 
you conclude that an assumed fact is not true, consider the effect of the expert's 
reliance on that fact in evaluating the expert's opinion.

If the expert witnesses disagreed with one another, you should weigh each opinion 
against the others. You should examine the reasons given for each opinion and the 
facts or other matters on which each witness relied. You may also compare the 
experts' qualifications.

Exact copy of CALCRIM No. 332, Revised March 2018, except adaptations.



JURY INSTRUCTION:
PEOPLE V _________
DATEJU^.1 5 ?niR
REQUESTED BYQXjiDEFENSE/ CT 
(GIVENTGIVEN AS MODIFIED 
REFUSED/REASON
OBJECTED BY PEO./ DEF./ CRT.
WITHDRAWN
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333. Opinion Testimony of Lay Witness

Witnesses who were not testifying as experts, gave their opinions during the trial. You 
may but are not required to accept those opinions as true or correct. You may give the 
opinions whatever weight you think appropriate. Consider the extent of the witness's 
opportunity to perceive the matters on which his or her opinion is based, the reasons 
the witnesses gave for any opinion, and the facts or information on which the 
witnesses relied in forming that opinion. You must decide whether information on 
which the witnesses relied was true and accurate. You may disregard all or any part of 
an opinion that you find unbelievable, unreasonable, or unsupported by the evidence.

Exact copy of CALCRIM No. 333, New January 2006, except adaptations.

JURY INSTRUCTION:
PEOPLE V_ BcvAtVvcua
DATE,,QIN I 5 /ntfl

SSTED BY: (M/k)EFENSE/ CT 
GIVEN AS MODIFIED 
JD/REASON

OBJECTED BY PEOJ DEF./ CRT. 
WITHDRAWN



355. Defendant's Right Not to Testify Olio

A defendant has an absolute constitutional right not to testify. He or she may rely on 
the state of the evidence and argue that the People have failed to prove the charges 
beyond a reasonable doubt. Do not consider, for any reason at all, the fact that the 
defendant did not testify. Do not discuss that fact during your deliberations or let it 
influence your decision in any way.

Exact copy of CALCRIM No. 355, New January 2006.

JURY INSTRUCTION­
PEOPLE V
DATE JUN15 ?nij| ~-----------
B^^STED EIY; ^DEFENSE/ CT 
v^v^wivenas modified 
REFUSED/REASON 
objected by PEoy def; crt 
WITHDRAWN



358. Evidence of Defendant's Statements Olli

You have heard evidence that the defendant made oral statements before the trial/. 
You must decide whether the defendant made any of these statements, in whole or in 
part. If you decide that the defendant made such statements, consider the 
statements, along with all the other evidence, in reaching your verdict. It is up to you 
to decide how much importance to give to the statements.

Exact copy of CALCRIM No. 358, Revised September 2017, except adaptations.

JURY INSTRUCTION:
PEOPLE V _________
DATE JUN 15 W : '
REQUESTED BY@> DEFENSE/ CT 
GIVElyGIVEN AS MODIFIED 
REFtJSED/REASON________________
OBJECTED BY PEOJ DEF./ CRT.
WITHDRAWN



359. Corpus Delicti: Independent Evidence of a Charged Crime □ 112

The defendant may not be convicted of any crime based on his out-of-court 
statements alone. You may rely on the defendant's out-of court statements to convict 
him only if you first conclude that other evidence shows that the charged crime was 
committed.

That other evidence may be slight and need only be enough to support a reasonable 
inference that a crime was committed.

This requirement of other evidence does not apply to proving the identity of the 
person who committed the crime. If other evidence shows that the charged crime 
was committed, the identity of the person who committed it may be proved by the 
defendant's statements alone.

You may not convict the defendant unless the People have proved his guilt beyond a 
reasonable doubt.

Exact copy of CALCRIM No. 359, Revised March 2018, except adaptations

JURY INSTRUCTION:
PEOPLE V
DATEJUM -15

SrEDBY.<D/^ DEFENSE/ CT 
IVEN AS MODIFIED 
TREASON_______

OBJECTED BY PEOJ DEF./ CRT.
WITHDRAWN



370. Motive 0113

The People are not required to prove that the defendant had a motive to commit any 
of the crimes charged. In reaching your verdict you may, however, consider whether 
the defendant had a motive.

Having a motive may be a factor tending to show that the defendant is guilty. Not 
having a motive may be a factor tending to show the defendant is not guilty.

Exact copy of CALCRIM No. 370, Revised March 2017, except adaptations.

JURY INSTRUCTION:
PEOPLE V
DATE JUN15/UlO - - - - - - - - - - -

SSTED BY(p^) DEFENSE/ CT
GIVEN AS MODIFIED

RefUsed/reason
OBJECTED BY PEo7deF/CRT
WITHDRAWN



1300. Criminal Threat (Pen. Code, § 422) 011b

The defendant is charged in Counts 1, 2 and 3 with having made a criminal threat in 
violation of Penal Code section 422.

To prove that the defendant is guilty of this crime, the People must prove that:

1. The defendant willfully threatened to unlawfully kill or unlawfully cause 
great bodily injury to Carolyn Jacobs;

2. The defendant made the threat by electronic communication device;

3. The defendant intended that his statements be understood as a threat and 
intended that it be communicated to Carolyn Jacobs;

4. The threat was so clear, immediate, unconditional, and specific that it 
communicated to Carolyn Jacobs a serious intention and the immediate 
prospect that the threat would be carried out;

5. The threat actually caused Carolyn Jacobs to be in sustained fear for her 
own safety or for the safety of her immediate family;

AND



• iff
6. Carolyn Jacobs' fear was reasonable under the circumstances.

Someone commits an act willfully when he or she does it willingly or bn purpose.: , .

* • *

In deciding whether a threat was sufficiently clear, immediate, unconditional, afad ' 
specific, consider the words themselves, as well as the surrounding circumstances.

Someone who intends that a statement be understood as a threat does not have to 
actually intend to carry out the threatened act.

Great bodily injury means significant or substantial physical injury. It is an injury that is 
greater than minor or moderate harm.

Sustained fear means fear for a period of time that is more than momentary, fleeting, 
or transitory.

An immediate ability to carry out the threat is not required.

An electronic communication device includes, but is not limited to: a telephone, 
cellular telephone, pager, computer, video recorder, or fax machine.

Immediate family means any spouse, parents, and children.

Exact copy of CALCRIM No. 1300. Revised March 2018, except adaptations.



JURY INSTRUCTION:
PEOPLE V __________
DATE JUN 15 zyw
REQUESTED DgEEN.SE/ CT
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3515. Multiple Counts: Separate Offenses (Pen. Code, § 954) □ 117

Each of the counts charged in this case is a separate crime. You must consider each 
count separately and return a separate verdict for each one.

Exact copy of CALCRIM No. 3515, Revised February 2012, except adaptations.

JURY INSTRUCTION:
PEOPLEV
DATEJMT5 2018

Requested byc® defense/ ct
CGIV^/GIVENAS modified 
refused/reason
OBJECTED BY PEo7dEF./CRT
WITHDRAWN
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3500. Unanimity

The defendant is charged with Criminal Threats in Count 1, 2, and 3.

The People have presented evidence of more than one act to prove that the 
defendant committed these offenses. You must not find the defendant guilty unless 
you all agree that the People have proved that the defendant committed at least one 
of these acts and you all agree on which act he committed.

Exact copy of CALCRIM No. 3500, New January 2006, except adaptations.

JURY INSTRUCTION: 
PEOPLE V 6^4-ka.n

GIVEN/GIVEN AS MODIFIED 
REFUSED/REASON 
OBJECTELLBYPEOV DEF./ CRT.



360. Statements to an Expert

cinsert name> testified that in reaching (his/her) conclusions as an expert 
witness, (he/she) considered [a] statements] made by cinsert name>. [I am
referring only to the statements]cinsert or describe statements admitted for 
this limited purposes] You may consider (that/those) statements] only to evaluate 
the expert's opinion. Do not consider (that/those) statements as proof that the 
information contained in the statements] is true.

Exact copy of CALCRIM No. 360, Revised March 2018, except adaptations.

JURY INSTRUCTION:
PEOPLE V MUn
DATEJUN 15 ZD13
REQUESTED BY.<^)DEFENSE/ CT
GIVEN/GIVEN AS MODIFIED 
REFUSED/REASON
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333. Opinion Testimony of Lay Witness

A witness who was not testifying as an expert, gave her opinions during the trial. You 
may but are not required to accept those opinions as true or correct. You may give the 
opinions whatever weight you think appropriate. Consider the extent of the witness's 
opportunity to perceive the matters on which his or her opinion is based, the reasons 
the witness gave for any opinion, and the facts or information on which the witness 
relied in forming that opinion. You must decide whether information on which the 
witness relied was true and accurate. You may disregard all or any part of an opinion 
that you find unbelievable, unreasonable, or unsupported by the evidence.

Exact copy of CALCRIM No. 333, New January 2006, except adaptations.

REFUSED/REASON________________
OBJECTED BY PEO./ DEF./ CRT.

JURY INSTRUCTION:
PEOPLE V __________
DATE. JUN 15 MW
REQUESTED BY(5a2)DEFENSE/ CT 
GIVEN/GIVEN AS MODIFIED



225. Circumstantial Evidence: Intent or Mental State

The People must prove not only that the defendant did the acts charged, but also that 
he acted with a particular intent. The instruction for each crime explains the intent1 
required.

An intent may be proved by circumstantial evidence.

Before you may rely on circumstantial evidence to conclude that a fact necessary to 
find the defendant guilty has been proved, you must be convinced that the People 
have proved each fact essential to that conclusion beyond a reasonable doubt.

Also, before you may rely on circumstantial evidence to conclude that the defendant 
had the required intent, you must be convinced that the only reasonable conclusion 
supported by the circumstantial evidence is that the defendant had the required 
intent. If you can draw two or more reasonable conclusions from the circumstantial 
evidence, and one of those reasonable conclusions supports a finding that the 
defendant did have the required intent and another reasonable conclusion supports a 
finding that the defendant did not, you must conclude that the required intent was 
not proved by the circumstantial evidence. However, when considering circumstantial 
evidence, you must accept only reasonable conclusions and reject any that are 
unreasonable.

Exact copy of CALCRIM No. 225, Revised April 2011, except adaptations.
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357. Adoptive Admissions

If you conclude that someone made a statement outside of court that (accused the 
defendant of the crime/[or] tended to connect the defendant with the commission of 
the crime) and the defendant did not deny it, you must decide whether each of the 
following is true:

1. The statement was made to the defendant or made in (his/her) presence;

2. The defendant heard and understood the statement;

3. The defendant would, under all the circumstances, naturally have denied 
the statement if (he/she) thought it was not true;

AND

4. The defendant could have denied it but did not.

If you decide that all of these requirements have been met, you may conclude that the 
defendant admitted the statement was true.

If you decide that any of these requirements has not been met, you must not consider 
either the statement or the defendant's response for any purpose.
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“ Exact copy of CALCRIM No. 357, Revised February 2014, except adaptations.
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DEFENDANT’S PROPOSED INSTRUCTION NO. 1

In order for you to find that the Defendant committed this crime, you must find 
that he had the specific intent to instill fear in others. In other words, 
emotional outbursts, and mere angry utterances or ranting soliloquies, are not 
sufficient.

People v. Wilson (2010) 186 Cal.App.4th 789

In re Ryan D. (2002) 100 Cal.App.4th 854, 861

People v. Felix (2001) 92 Cal.App.4th 905, 913

People v. Teal (1998) 61 Cal.App.4th 277, 281

JURY INSTRUCTION:
PEOPLE V
DATE JUN f 5 2018 _ ' '
REQUESTED BY: DA@FENSBy CT 
OIVEN/GIVEN AS MODIFIED 

(gffrUSEQ/REASON
OBJECTED BY PEOJ DEF./ CRT.
WITHDRAWN



0128SUPERIOR COURT OF CALIFORNIA 
COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA

Plaintiff, 
v.

Benjamin Lee Bathen, (DOB 11/20/1977)
Defendant

DECLARATION IN 
SUPPORT OF 
ARREST WARRANT ,

—• C'2 - !
Case No. CS29434^ ■

D.A. No. BCA405 g \

CVPD Case No. - 1707855 r” ; 
_• Q? s -

I, James Petray, ID# CV0820, declare I am a peace officer employed by the Chula Vista Police De^rtment, I 
have learned die following from the official Chula Vista Police Department files and reports:

On 6/5/17, at approximately 1352 hours, CVPD Officer De La Pena #984 was dispatched to 538 Beacon 
Place regarding a report of criminal threats. Upon arrival, Officer De La Pena contacted the victim, Carolyn 
Jacobs. Jacobs explained that she is a psychologist and that the person who left the verbal threats was a 
former patient.

Jacobs stated that she began providing counseling services to the suspect, Benjamin Bathen (11-20-77), in 
2004. At that time, he lived in Oceanside, California. In 2006, Bathen moved to the Burbank area of Los 
Angeles County. Jacobs continued to provide counseling services to Bathen. The counseling sessions were 
primarily by phone consultation, however, Bathen did commute to Chula Vista on occasion for consultation 
between 2006 and 2008. Jacobs explained that she provided consultations by phone because she is licensed 
in the State of California and Bathen still lived in California.

In 2008, Bathen moved to Massachusetts. Jacobs is not licensed as a psychologist in the state of 
Massachusetts and was forced to stop providing counseling services to him. Bathen became upset and 
threatened to sue her. Prior to the voicemail left by Jacobs on 6-4-17, she had not heard from Bathen since 
his move to Massachusetts

On 6-4-17, Jacobs checked her work voicemail and received the following voice message. The message was 
left on 6-4-17 at approximately 1325 hours:

"Hey, Dr Jacobs, I just want to let you know that I'm gonna bust your fuckin' skull open you worthless bitch! 
You don't ever fuckin' talk to me like that you fuckin' whore! Fuck you! I'll bash your fuckin' skull... You're 
fuckin' dead! I'm gonna carve you up you fuckin' whore! Shut the fuck up!"

Jacobs said that she initially did not recognize the voice on the message, however, her caller ID identified the 
incoming phone number as (617) 992-4648 and that number is associated with Benjamin Bathen. I later

* conducted a record check of the phone number and confirmed that it belonged to Benjamin Bathen (11-20­
77). When Jacobs observed Bathen’s name, she remembered him as being a former patient, and she 
recognized the voice as belonging to Bathen.

Jacobs knew that Bathen moved to Massachusetts in 2008 and did not have an address for him. She did not 
know if Bathen has returned to southern California. Since Bathen was angry about being dropped as a client 
by Jacobs in 2008, coupled with the angry tone and specific description (of harming Jacobs) in the voice 
message, Jacobs believed that Bathen could carry out his threat of killing her. She is further concerned 
because Bathen knows where her office is located.



On 6-23-17 I contacted the victim, Carolyn Jacobs, via the telephone to inquire about her state of mind and 
how she felt after receiving the threatening message from Bathen. Jacobs told me that she was in fear (§r|h£fr 0 
safety and life. After this incident, she has been vigilant around her house. Also, as a result of this incident, 
Jacobs' husband meets her after work when she closes the business.

WHEREFORE, your declarant prays for the issuance of a warrant for the arrest of the above-named 
defendant for the following violations:

CHARGE
- 422 PC

ISSUE TYPE CHARGE TITLE______________________________
Felony THREATEN CRIME W/ INENT TO TERRORIZE

The description of Benjamin Lee Bathen is as follows:

DOB: 11/20/1977 Eye Color: Brown Height: 5' 8'

Race: White Hair Color: Black Weight: 190

Sex: Male

Identifying Marks, Scars and Tattoos:
Unknown

Forms of Identification:

Driver’s License:
Social Security:

D6622224 CA
223-19-9257

Last known address: Unknown



I declare, upon information and belief, that the foregoing is true and correct under penalty of perjury.}] | 3 0

Executed in the County of San Diego, State of California, on this 15th day of June, 2017.

Declaratf^

Reviewed for legal sufficiency by:

D^pul^0istri£tA^bfney 1/

/ Declaration read;
Probable cause to arrest is found;
Warrant to issue. 

________________
I

OlUKlS
Jill OCatS

J Al' °S2°U 
LCA^a

Bail recommendation: I £ , Q

The defendant is^e be admitted to bail in 
the sum of , JD dollars./

Q /3t>/ i ________________

Date! /



SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
STREET ADDRESS: SOUTH COUNTY DIVISION
MAILING ADDRESS: 500 3RD AVE.

city and zip code: CHULA VISTA, CA 91910-5649
branch name: SOUTH BAY BRANCH

FOR COURT USE ONLY •

, filedSan Diego Superior Court

SEP 1 5 2017
Clerk of the Superior Court
Py _. K, riche

PEOPLE OF THE STATE OF CALIFORNIA 
vs.

DEFENDANT: Benjamin Lee Bathen

CRIMINAL PROTECTIVE ORDER—OTHER THAN DOMESTIC VIOLENCE 
(CLETS - CPO) (Pen. Code, §§ 136.2,136.2(i)(1), and 646.9(k))

□□ ORDER UNDER PENAL CODE, §136.2
I----- 1 MODIFICATION
ORDER UNDER:
I | PENAL CODE, §136.2(i)(1) |“| PENAL CODE, § 646.9(k)

CASE NUMBER:

CS294342

PERSON TO BE RESTRAINED (complete name): Benjamin Lee Bathen
* Sex: [x] M OF Ht : 5-08 Wt.: 190 Hair color: blk Eye color: brn Race: W Age: 39 Date of birth: 11/20/77

1. This proceeding was heard on (date). 09/15/2017 at (time): 1:30 PM in Dept : 12 Room:
by judicial officer (name): r*nni iMterd- hA*'-

2. This order expires on (date): . If no date is listed, this order expires three years from date of issuance.
3. | x | Defendant was personally served with a copy of this order at the court hearing, and no additional proof of service of this order 

is required.
4. FULL NAME, AGE, AND GENDER OF EACH PROTECTED PERSON: 

Carolyn Jacobs, Female, 07/10/49
5. | | The court has information that the defendant owns or has a fireann or ammunition, or both.
GOOD CAUSE APPEARING, THE COURT ORDERS THAT THE ABOVE-NAMED DEFENDANT
6. must not harass, strike, threaten, assault (sexually or otherwise), follow, stalk, molest, destroy or damage personal or real property, 

disturb the peace, keep under surveillance, or block movements of the protected persons named above.
7. must not own, possess, buy or try to buy, receive or try to receive, or otherwise obtain a firearm or ammunition. The 

defendant must surrender to local law enforcement, or sell to or store with a licensed gun dealer any firearm owned by 
the defendant or subject to his or her Immediate possession or control within 24 hours after service of this order and 
must file a receipt with the court showing compliance with this order within 48 hours of receiving this order.
| | The court has made the necessary findings and applies the firearm relinquishment exemption under Code Civ. Proc.,

§ 527. 9(f). The defendant is not required to relinquish this firearm (specify make, model, and serial number of firearm):

8. must not attempt to or actually prevent or dissuade any victim or witness from attending a hearing or testifying or making a report to 
any law enforcement agency or person.

9. must take no action to obtain the addresses or locations of protected persons or their family members, caretakers, or guardian 
unless good cause exists otherwise. I_|The court finds good cause not to make the order in item 9.

10. | | must be placed on electronic monitoring for (specify length of time): . (Not to exceed one year
from the date of this order. Pen. Code, § 136.2(a)(1)(G)(iv), and Pen. Code, § 136.2(i)(2).)

11. | x | must have no personal, electronic, telephonic, or written contact with the protected persons named above.
12. | x | must have no contact with the protected persons named above through a third party, except an attorney of record.
13. | x | must not come within 100 yards of the protected persons named above.
14. | | may have peaceful contact with the protected persons named above, as an exception to the "no-contact" or "stay-away"

provision in item 11,12, or 13 of this order, only for the safe exchange of children and court-ordered visitation as stated in:
a. | | the Family, Juvenile, or Probate court order in case number: issued on (date):
b. | | any Family, Juvenile, or Probate court order issued after the date this order is signed.

15. | x | The protected persons may record any prohibited communications made by the restrained person.
16. Other orders including stay-away orders from specific locatipnsp

home, employment, school, vehicle y ,2—/']
Executed on: Sep 15, 2017________ / r Wflflafn J. McGrath. J U ClTlApartmani/Divtiton:

 (DATE) ' * (SIGNATURE OF JUDICIAL OF fIcER) ..... ~~

Um criminal protective order—other than domestic violence
CR-181 |R«v Jirxury 1.2017] (CLETS---CPO)
Approved by Department of Justice

Pact 1 of 2
Penal Code, H 1382 846
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WARNINGS AND NOTICES
1. VIOLATION OF THE ORDER IS SUBJECT TO CRIMINAL PROSECUTION. Violation of this protective order may be punished as 

a felony, a misdemeanor, or contempt of court.

2. NOTICE REGARDING FIREARMS. Any person subject to a protective order is prohibited from owning, possessing, 
purchasing or attempting to purchase, receiving or attempting to receive, or otherwise obtaining a firearm. Such conduct 
is subject to a $1,000 fine and imprisonment. The person subject to these orders must relinquish any firearms (by 
surrendering the firearm to local law enforcement, or by selling or storing it with a licensed gun dealer) and not own or 
possess any firearms during the period of the protective order. (Pen. Code, § 136.2(d).) Under federal law, the Issuance of 
a protective order after hearing will generally prohibit the restrained person from owning, accepting, transporting, or 
possessing firearms or ammunition. A violation of this prohibition is a separate federal crime.

Specified defendants may request an exemption from the firearm relinquishment requirements stated in item 7 on page 1 of this 
order. The court must check the box under item 7 to order an exemption from the firearm relinquishment requirements. If the 
defendant can show that the firearm is necessary as a condition of continued employment, the court may grant an exemption for a 
particular firearm to be in the defendant's possession only during work hours and while traveling to and from work. If a peace 
officer's employment and personal safety depend on the ability to carry a firearm, a court may grant an exemption that allows the 
officer to carry a firearm on or off duty, but only if the court finds, after a mandatory psychological examination of the peace officer, 
that the officer does not pose a threat of harm. (Code Civ. Proc., § 527.9(f).)

3. ENFORCING THIS ORDER IN CALIFORNIA
• This order must be enforced in California by any law enforcement agency that has received the order or is shown a copy of the 

order or has verified its existence on the California Law Enforcement Telecommunications System (CLETS).
• Law enforcement must determine whether the restrained person had notice of the order. If notice cannot be verified, law 

enforcement must advise the restrained person of the terms of the order and, if the restrained person fails to comply, must 
enforce it. (Code Civil Proc., § 527.6.)

4. CONFLICTING ORDERS-PRIORITIES FOR ENFORCEMENT
If more than one restraining order has been Issued, the orders must be enforced according to the following priorities:
a. Emergency Protective Order. If one of the orders is an Emergency Protective Order (form EPO-001) and is more restrictive than 
other restraining or protective orders, it has precedence in enforcement over all other orders. (Pen. Code, § 136.2(c)(1)(A).) 
b. No-Contact Order: If there is no EPO, a no-contact order that is included in a restraining or protective order has precedence in 
enforcement over any other restraining or protective order.
c. Criminal Order: If none of the orders include a no-contact order, a domestic violence protective order issued in a criminal case 
takes precedence in enforcement over any conflicting civil court order. (Pen. Code, § 136.2(e)(2).) Any nonconflicting terms of the 
civil restraining order remain in effect and enforceable.
d. Family, Juvenile, or Civil Order: If more than one family, juvenile, or other civil restraining or protective order has been issued, 
the one that was issued last must be enforced.

5. EFFECTIVE DATE AND EXPIRATION DATE OF ORDERS
* These orders are effective as of the date they were issued by a judicial officer.
* These orders expire as ordered in item 2 on page 1 of this order, or as explained below.
• Orders under Penal Code section 136.2(a) are valid as long as the court has jurisdiction over the case. They are not valid after 

imposition of a county jail or state prison commitment. (See People v. Stone (2004) 123 Cal.App.4th 153.)
• Orders issued under Penal Code sections 136.2(i)(1) and 646.9(k) are valid for up to 10 years and may be issued by the court 

whether the defendant is sentenced to state prison or county jail, or subject to mandatory supervision or if imposition of sentence 
is suspended and the defendant is placed on probation.

• To terminate this protective order, courts should use form CR-165, Notice of Termination of Protective Order in Criminal 
Proceeding (CLETS).

6. CHILD CUSTODY AND VISITATION
• Child custody and visitation orders may be established or modified in Family, Juvenile, or Probate court.
* Unless box a or b in item 14 on page 1 is checked, contact between the restrained and protected persons permitted by a Family, 

Juvenile, or Probate court order for child custody or visitation must not conflict with the provisions of this order.
• If box a or b in item 14 on page 1 is checked, the restrained and protected persons should always carry a certified copy of the 

most recent child custody or visitation order issued by the Family, Juvenile, or Probate court.

CR-161 [Rev January 1, 2017] CRIMINAL PROTECTIVE ORDER—OTHER THAN DOMESTIC VIOLENCE 
(CLETS—CPO)

Page 2 of 2
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO, SOUTH COUNTY DIVISION

CT. No.: SCS294342
DA No.: BCA405

TRIAL BRIEF; MOTIONS IN 
LIMINE.

THE PEOPLE OF THE STATE OF CALIFORNIA, 

Plaintiff, 

v.

BENJAMIN LEE BATHEN,

Defendant. Date: June 11, 2018
Time: 1:30 p.m.
Dept:
Time: 4 Davs

Comes now the plaintiff, the People of the State of California, by and through their 

attorneys, SUMMER STEPHAN, District Attorney, CHERIE B. SOMERVILLE, Deputy 

District Attorney, and respectfully submits the following PEOPLE'S TRIAL BRIEF, and

24 MOTIONS IN LIMINE.
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STATEMENT OF CASE

On August 24, 2017, BENJAMIN BATHEN (hereinafter “Defendant”) was 

scheduled for felony arraignment. Defendant’s attorney of record at the time, Benjamin 

Theule, appeared for Defendant and the court issued and held a $25,000.00 bench warrant 

until September 15, 2017. On September 15, 2017, Defendant appeared for his felony 

arraignment on a three count Complaint. The court set bail at $100,000.00. Defendant was 

charged with three counts of violating Penal Code section 422 (Criminal Threats). The 

crimes were alleged to have occurred on June 4, 2017, July 3, 2017, and July 5, 2017. The 

named victim was Carolyn Jacobs.

The Preliminary Hearing was conducted on December 4, 2017, in front of the 

Honorable Judge Richard Oberholzer. Defendant was bound over on all charges. Defendant 

was immediately arraigned on the Information. Readiness Conferences were held on June 

30, 2014, August 19, 2014, and October 21, 2014.

On April 2, 2018, Alicia Freeze substituted in as attorney of record for 

Defendant. The case is now before this court for motions hearing and trial.

II
STATEMENT OF FACTS

BACKGROUND RELATIONSHIP BETWEEN VICTIM AND DEFENDANT:
21

22

23

24

25

26

27

28

Doctor Carolyn Jacobs (hereinafter “Dr. Jacobs”) is a licensed psychologist in the 

state of California. Dr. Jacobs has been in private practice in Chula Vista since 1992. Prior to 

becoming a psychologist Dr. Jacobs was a nurse.

Dr. Jacobs began treating Defendant in September of 2004. Defendant was 

referred to Dr. Jacobs by a colleague in the Washington D.C. area where Defendant had been 

living prior to moving to Southern California. Dr. Jacobs would see Defendant for in-person 

counseling sessions approximately every 2-3 weeks. When Defendant moved to Los Angeles

2
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they had phone counseling sessions.

In late 2008, Defendant informed Dr. Jacobs he would be moving to the Boston 

area for a job. Dr. Jacobs spoke with Defendant about the termination process and made some 

recommendations for therapists in the Boston area. Dr. Jacobs profession license only permits 

her to practice in the state of California. Defendant wanted to continue therapy with Dr. Jacobs 

and became angry that she could not continue to treat him. Dr. Jacobs explained why she could 

not treat him and provided referrals for local therapists. During this time, Dr. Jacobs began 

receiving emails from Defendant. Defendant was offender by some comment and said he was 

going to file a lawsuit against Dr. Jacobs. Dr. Jacobs was never able to get clarification on what 

the specific complaint was. In one of the emails, Defendant wanted Dr. Jacobs to apologize to 

him. At this point, Dr. Jacobs contacted her professional liability insurance company and spoke 

with one of their attorneys regarding the termination process. Dr. Jacobs was assured she was 

in good standing with the board. In the last email Dr. Jacobs received from Defendant said he 

had the American Association line on speed dial and that if she did not apologize to him he 

would be initiating a law suit by a specific date. This last communication between Defendant 

and Dr. Jacobs occurred in late 2008 to early 22009. Dr. Jacobs did not hear from Defendant 

until receiving the three voice messages on her work answering service on June 4th, July 3d, and 

July 5th of 2017. No lawsuit was ever filed by Defendant.

COUNT 1

FIRST PHONE RECORDING ON JUNE 4, 2017;
June 4th, 2017, was a Sunday. Dr. Jacobs checked her AT&T message service 

on June 5th, 2017, and discovered the first voice message from Defendant had been left on 

June 4th, around 1:20 p.m.

The June 4th voice message is as follows:

“Hey Dr. Jacobs, I just want to let you know that I’m going to bust your 

fucking skull open you worthless bitch. You don’t ever fucking talk to me like
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that you fucking -whore. Fuck you, I ’ll bash your fucking skull. You ’re fucking 

dead. I'm going to carve you up you fucking whore. Shut the fuck up! ”

Dr. Jacobs was home alone when she listened to the voice message. Dr. Jacobs 

was really terrified, frightened and stunned. Dr. Jacobs called her husband, Dr. Gary Jacobs, 

and left a message for him to come home as soon as possible. Once Dr. Gary Jacobs was out 

of surgery he came home. Dr. Gary Jacobs listened to the voice message, went on-line and 

pulled up the phone number that left the voice message. Dr. Gary Jacobs was able to pulled 

up the name Benjamin Bathen associated with the phone number 617-992-4648. The 617 

area code is from the Boston, MA area. Dr. Jacobs then recognized the voice as belonging to 

Defendant. Dr. Jacobs and Dr. Gary Jacobs called 911 to report the death threats.

Chula Vista Police Officer Alan De La Pena took a report from the Jacobs and 

recorded the voice message. Officer De La Pena located Defendant’s Facebook profile 

which showed he was residing in Virginia and ha studied Information Technology at Boston 

Mass. Officer De La Pena called the phone number but did not receive an answer.

Dr. Jacobs took the threat very seriously. Dr. Jacobs kept the home security on 

all the time, kept the windows and doors locked 24/7, notified her colleagues to keep an eye 

out for anyone who might be coming to the office who should not be, a new security system 

was installed at the office, the hedges surrounding the property were trimmed down and Dr. 

Jacobs husband would meet her after work. Dr. Jacobs described having anxiety about not 

knowing where Defendant was and if he would be apprehended.

COUNT 2

SECOND PHONE RECORDING ON JULY 3, 2017:

July 3d, 2017, was a Monday. Dr. Jacobs received a second voice message on 

her AT&T answering service from Defendant.

The July 3d voice message is as follows:



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

0137
"Hey Dr. Jacobs, I just want to let you know what a flicking bitch you are. You 

don’t talk to me about fucking dating you asshole. You should start dating. You 

should start dating. I can hurt you too you mother fucker. I’m going to carve you up, 

I’m going to rape you, I’m going to torture you, I’m going to fuck you up. I’ll carve 

your fucking smile off your face you stupid bitch. I’m not going to fucking start 

dating! Fuck you!”

COUNT 3

THIRD PHONE RECORDING ON JULY 5, 2017:
July 5th, 2017, was a Wednesday. Dr. Jacobs received a third voice message on 

her AT&T answering service from Defendant.

The July 5th voice message is as follows:

"Hey Dr. J, Ijust wanted to let you know that I’m still planning on coming out 

there kidnapping you, torturing you, raping the living shit out of you, and then 

I've come up with a great idea, I'm going to set you on fire. You dumb fucking 

bitch. Fuck you! Maybe you think, maybe get laid. Your friends think you 

need to get laid. You thought that shit was funny. You 're going to fucking die. 

Then I’m going to find your daughter. I’m going to rape and murder that bitch 

too. You ’re fucking dead. ”

Dr. Jacobs reported the July voice messages to the Chula Vista Police 

Department. Dr. Jacobs was very terrified. The calls were more specific and more violent. 

The threat to come out, the sexual nature of the threats and the threat to harm her daughter 

led Dr. Jacobs to take all necessary precautions to keep her family and herself safe.

On July 26, 2017, Dr. Jacobs petitioned the court for a Civil Harassment 

Restraining Order. The Honorable Judge Dwayne Morning granted a temporary restraining 

order on July 26, 2017. On August 15, 2017, the permanent restraining order hearing was

5
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continued until September 18, 2017. On September 18, 2017, after a hearing and testimony 

from Dr. Jacobs, the Honorable Judge Garry Haehnle granted a permanent restraining <|rdjeg 

that is in effect until September 12, 2020.

CELL PHONE RECORDS FOR 617-992-4648
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On October 27, 2017, District Attorney Investigator Greg Gain was granted 

Search Warrant SI7-487 by the Honorable Judge Ana Espana. The Search Warrant 

authorized the following items to be seized from T-Mobile: Subscriber Information for 

telephone number 617-992-4648, Call Detail Records for telephone number 617-992-4648, 

Text Message Detail Records for telephone number 617-992-4648, Cell Site Location 

Information for telephone number 617-992-4648 and Cell Tower Cite Lists containing all 

originating and terminating cell sites accessed by telephone number 617-992-4648. The date 

range for all records requested from T-Mobile was between June 1, 2017 and July 6, 2017.

The primary account holder’s name is listed as In Prepaid None Customer. 

The bill birth date is listed as 11/30/1977. Defendant’s date of birth is 11/20/1977. The 

subscriber address on the Call Detail Records is 1132 N. Kentucky Street, Arlington, VA 

22205. This is Defendant’s home address as he states on a jail call made on September 17, 

2017. The Home Market of the telephone number is Boston, MA. Defendant moved to 

Boston, MA in 2008. The account was active between September 1, 2014 through 

September 4, 2017. In a jail call on September 17, 2017, Defendant says he does not know 

his cell phone number because he has a new cell phone. The current status of the telephone 

number as of October 27, 2017, was listed as cancelled.

The Call Detail Records show an outgoing call from Defendant’s phone 

number 617-992-4648 on 6/4/17 at 20:24:37 (UTC) to 619-525-7747 (Dr. Jacobs’ phone 

number). The duration of the call is listed as 80 seconds. The address listed as the 

originating tower is

The Call Detail Records show an outgoing call from Defendant’s phone

6
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0 I 39 
number 617-992-4648 on 7/3/17 at 19:48:02 (UTC) to 619-525-7747 (Dr. Jacobs’ phone 

number). The duration of the call is listed as 34 seconds. The Call Detail Records show an 

outgoing call from Defendant’s phone number 617-992-4648 on 7/3/17 at 19:52:26 (UTC) to 

619-525-7747 (Dr. Jacobs’ phone number). The duration of the call is listed as 60 seconds. 

The address of the originating and terminating tower for both calls is 810 Vermont Ave. 

North West, Washington, D.C.

The Call Detail Records show an outgoing call from Defendant’s phone 

number 617-992-4648 on 7/5/17 at 13:14:53 (UTC) to 619-525-7747 (Dr. Jacobs’ phone 

number). The duration of the call is listed as 78 seconds. The address of the originating and 

terminating tower for this call is 810 Vermont Ave. North West, Washington, D.C.

OPEN SOURCE INVESTIGATION FOR 617-992-4648

District Attorney Investigator Greg Gain conducted a Google search of 

telephone number on September 18, 2017. DAI Gain put 617-992-4648 into the Google 

search bar and saw that 4 of the top 5 results identified the phone number as being associated 

with Ben or Benjamin Bathen. DAI Gain took screen shots of the Google search results.

6170024848

AH ».* ••

Ben Bathen * ONLINE Portfolio

CONTACT BEN BATHEN 
tentxathen < om'r I •

!<«•»» /)*•*•? 44>4S c<>ni a a a rt-n c A'i At *k c ■ »>, - i‘ « l
11 *•»*«• t .‘UP * HmI'm ♦> • <»**’ •»!/»*»*•/ 4<,4B

Ban Bathen Facebook Twitter & MySpace on Peek You 
pcek>ou crxntjen batmen •

Benjamin Bathen | BEN BATHEN'S | Zoominfo com 
mwm joomtnlc c om jxBrnjjrrwi Bathen *
ill N MAI 1*1 n Art* ffahwa'AilJ i|)UvV/t A * -*k • ; ,» j* । 1’*” 

< ••• iM/fh/ 4>>4R A-injf MA
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1 DAI Gain clicked on the web address www.benbathen.com and saw a website

2

3

4

containing examples of Defendant’s working computer graphics. The phone number listed 

on the home page was listed as (703)786-3583.

CALL DETAIL RECORD MAPPING FOR 617-992-4648
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Using the Tower Tracker program DAI Gain was able to map the call detail 

records (CDR’s) for three calls: 2 calls on July 3, 2017, and 1 call on July 5, 2017. The 

Tower Tracker program merges CDR’s and cell phone tower data and displays them utilizing 

Google Earth mapping. The program displays the cell tower with the Azimuth or sector of 

the cell tower utilized for the origination and termination of the phone call. DAI Gain first 

created a map that displayed all the cell towers utilized during the time frame of the received 

CDR’s: June 1st, 2017 through July 6, 2017. DAI Gain then plotted Defendant’s home 

address and work address as provided in JIMS during the booking process and by Defendant 

in jail calls (home: 1132 N. Kentucky Street, Arlington, VA; work: 12011 Street NW, 

Washington, D.C.). The maps showed that all of the cell towers utilized during this time 

frame were in the vicinity of Arlington, VA and Washington, D.C.

The call detail records did show a call from Defendant’s phone number to Dr. 

Jacobs’ phone number on June 4, 2017. However, the CDR’s did not list a latitude or 

longitude for this call nor did they list an address for the originating and terminating tower. 

DAI Gain reached out to T-Mobile for further clarification as to the location of the tower for 

this call but did not receive a response.

The CDR’s did list latitude and longitude for the two calls placed from 

Defendant’s phone on 7/3/17 and the one call place on 7/5/17 to Dr. Jacobs’ number. The 

cell tower used for both of the calls covered the vicinity of Defendant’s work address.

The CDR’s did list latitude and longitude for the call place from Defendant’s 

phone on 7/5/17 to Dr. Jacobs’ number. The cell tower used for the call covered the vicinity 

of Defendant’s work address.

8
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0 I U 1
DEFENDANT’S JAIL CALLS

DAI Gain monitored jail calls placed by Defendant while he was in the San 

Diego County Jail on September 16th and 17th, 2017. In one call on September 17th, 

Defendant discusses the fact that Dr. Jacobs’ was his former therapist and had a restraining 

order against him. Defendant confirms he lives in Virginia. Defendant goes on to say "she’s 

alleging that somebody left an angry voicemail message on her cell phone, uh, or her 

answering machine. And she said that it ’s me. Um, you know, but I would point out that the 

law says, for a threats case, the... the alleged victim has to believe that there’s a credible, 

realistic, reasonable belief that the...the threat could be immediately carried out right ...And, 

you know, I was sitting in an office cubicle in Washington, D.C....ata non-profit, um, writing 

software to help reduce poverty and hunger worldwide. So, you know, I mean, I...I...I could 

not, um, carry out any threats against anyone. ’’

In a second call on September 17th, Defendant says "Ithink, you know, he’s 

pretty confident that once this is settled, I’m probably looking at, you know, a misdemeanor. 

So, I mean it doesn't make sense to turn around and flee, leave you career that pays a six- 

figure salary for, um, you know, a misdemeanor and a fine, basically. You know, it’d be 

easier to just pay the whatever it is, the a thousand bucks. I mean, the only thing is, like, 

they might put me on probation or something like that, but, you know, he says he’s...he’s 

pretty sure there’s no chance of jail time. ’’ The defendant also lists his place of work and 

home address in the phone call.

In 7 of the 13 calls monitored by DAI Gain, Defendant began the conversation 

by saying “Hey.” All three of the voice messages that Defendant left Dr. Jacobs begin with 

Defendant saying “Hey.”

LOCATIONS

1132 N. Kentucky Street, Arlington, VA.

1201 I Street NW, Washington, D.C.
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1. Doctor Carolyn Jacobs

2. Doctor Gary Jacobs

3. Officer Alan De La Pena, Chula Vista Police Department

4. District Attorney Investigator Greg Gain

5. District Attorney Investigator Donald Holmes

6. T-Mobile representative Kenneth Lecesne

III.
MOTIONS IN LIMINE

A. Motion To Introduce Jail calls made by defendant as
RELEVANT CIRCUMSTANTIAL EVIDENCE OF IDENTIFICATION.

1. Jail calls made by defendant are relevant to prove
IDENTITY.

Evidence Code section 210 defines relevant evidence as “evidence, including 

evidence relevant to the credibility of a witness or hearsay declarant, having any 

tendency in reason to prove or disprove any disputed fact that is of consequence to the 

determination of the action.” Evidence Code section 210.

The jailhouse calls placed by Defendant are relevant as to his identity as the 

caller who left the three threatening messages on Dr. Jacobs’ voice mail. In the 

jailhouse calls, Defendant discusses the facts of the case, greets several callers with 

“Hey” and provides his home address and place of work.

All three of the threatening voice messages begin with “Hey.” The two 

jailhouse calls that have been selected out seven in which Defendant answers the call 

with “Hey” are relevant to show inflection and Defendant’s provity for using this 

greeting thus, establishing identity via circumstantial evidence.

Defendant discusses the law of criminal threats and makes statements about 

how he could not have immediately carried out a threat against anyone because he 

10
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was in his cubicle in Washington D.C. at the time of the calls. The statement 

corroborates the fact that Defendant made the calls as his cell records show that the 

calls were placed from the Virginia and Washington D.C. area. Furthermore, 

Defendant’s belief that he is not guilty of the crimes because he was in another state at 

the time of the calls is evidence of his guilt.

Defendant provides the name of his workplace and his home address in one of 

the jail calls. This information is circumstantial evidence that the cell phone records 

are in fact defendant’s records. Defendant set up his account on a Pay basis which 

does not require a name or proof of identifying information. However, the address 

provided for the billing of the records is defendant’s home address. Futhermore, 

Defendant’s work address encompases the vicinity where the cell towers were used 

for the calls made on July 3d and July 5th of 2017.

2. Defendant’s Statements Are Admissible Pursuant to Evidence Code 
Section 1220.

All jurisdictions admit the party-opponent’s own personal admissions in civil and 

criminal cases. Evidence Code section 1220 creates an exception to the hearsay rule for 

statements “when offered against the declarant in an action to which he is a party ...”

The admissions exception operates in a one-sided way in criminal cases. The accused 

is the party-opponent of the People, and therefore the hearsay rule is not an obstacle to the 

use by the prosecution of the out-of-court statements of the accused. The defense must find 

some other exception to the hearsay rule if it wishes to admit the defendant’s hearsay 

statement against the People. The People wish to introduce Defendant’s statements, as they 

are admissible as a hearsay exception pursuant to Evidence Code section 1220. 

//// 

mt 
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3. Complete Tape Recordings Should Be Admitted
In the instant case, the defendant’s statements were tape recorded via the Sheriffs 

Department Securis system. Tape recordings are the most accurate representation of what 

was said and how it was said. They are admissible as statements of a party-opponent.

4. A Transcript Has Been Prepared.
The People have prepared a typewritten transcript of the interviews intended to be 

introduced at trial. A copy has been provided to the defense. (See Cal. Rules of Court, rule 

243.9.)

5. The Recordings Are Authentic.
Tape recordings are writings. (See Evid. Code, §§ 140, 250.) Authentication of a 

writing means “the introduction of evidence sufficient to sustain a finding that it is the 

writing that the proponent of the evidence claims it is” or “the establishment of such facts by 

any other means provided by law.” (Evid. Code, § 1400.) An interviewing detective may 

authenticate the videotape. (See Evid. Code, § 1411.) Evidence Code section 1413 provides 

for the authentication of a writing by “anyone who saw the writing being made or executed.” 

Jailhouse recordings may be authenticated by the investigator who monitored the 

conversation in question. (People v. Estrada (1979) 9 Cal.App.3d 76, 100). Furthermore, 

the recordings are authenticated by evidence that the writings refer to or states matters that 

are unlikely to be known to anyone other than the person who is claimed by the proponent of 

the evidence to be the author of its writing. (Evid. Code, § 1421).

DAI Gain monitored jailhouse calls made by the defendant. The defendant identifies 

himself by name, discusses facts of the case and states facts that would only be known to the 

defendant and thus the jailhouse calls are self-authenticating when placed in context of this 

case and the facts.

Illi 

//// 

////
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0 I U5 
B. To Exclude Potential Witnesses From The Courtroom Pursuant to

Evidence Code Section 777.
Evidence Code section 777 stated “...the court may exclude from the courtroom any 

witness not at the time under examination so that such witness cannot hear the testimony of 

other witnesses.” Evidence Code section 777. The People request that the court exclude 

witness from the courtroom while they are not testifying and subject to examination pursuant 

to Evidence Code section 777.

Dated: June 11,2018 Respectfully Submitted, 
SUMMER STEPHAN 
District Attorney

By:

CHERIE B. SOMERVILLE 
Deputy District Attorney
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LAW OFFICE OF ALICIA C. FREEZE
ALICIA C. FREEZE, ESQ. SBN: 281268
7676 Hazard Center Drive, Suite 500
San Diego, CA 92108
Phone: 619-363-5146
Fax: 619-607-3328
Email: acfreeze726@gmail.com

Attorneys for Defendant, BENJAMIN L. BATHEN

JUN । I 2018

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN DIEGO

SOUTH COUNTY DIVISION

THE PEOPLE OF THE STATE OF 
CALIFORNIA,

Plaintiff.

vs.

BENJAMIN L. BATHEN,

Defendant.

) Case No.: SCS294342
)
)
)

) NOTICE OF MOTION AND MOTIONS
) IN LIMINE
)
)
)
) DATE: June 11,2018
) TIME: 1:30 p.m.
) DEPT: 16
)

TO: THE CLERK OF THE COURT AND THE DISTRICT ATTORNEY FOR

THE COUNTY OF SAN DIEGO;

ATTN: DEPUTY DISTRICT ATTORNEY CHERIE SOMERVILLE:

NOTICE IS HEREBY GIVEN that on the above date and time, or as soon thereafter 

as counsel may be heard in the courtroom assigned for trial, defendant. BENJAMIN L. 

BATHEN, by and through his attorney, ALICIA C. FREEZE, ESQ. will move this court to 

grant all listed Motions in Limine.

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE

1
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These motions will be based on this Notice of Motion, the pleadings in this action, the 

attached Memorandum of Points and Authorities, and arguments to be presented at the time 

and place herein scheduled for the motion.

Mr. BATHEN hereby requests the trial court to conduct Evidence Code section 402 

and/or section 403 hearing(s) and/or exclude the Deputy District Attorney from attempting to 

admit into evidence and/or elicit testimony concerning the below-referenced evidence.

The Motions in Limine include:

1. General Motions in Limine (Section I.):

a. Motion to exclude witnesses from courtroom when not testifying, 

pursuant to California Evidence Code section 777.

b. Motion to admonish witnesses not to discuss their testimony.

c. Motion to preclude testimony from witnesses not listed in police report or 

provided in the witness list.

d. Motion to preclude any evidence previously requested by the defense 

through the Discovery process and which was not provided.

2. Motion in Limine to exclude the mention of anyone as a “victim.” (Section 

U.)

3. Motion in Limine to exclude the prosecution from conferring with witnesses 

once cross-examination has begun. (Section III.)

4. Motion in Limine to exclude prosecution’s cell site evidence, maps & 

analysis (Section IV.)

5. Motion in Limine to exclude investigator’s testimony regarding voice 

recognition (Section V.)

6. Motion in Limine to exclude testimony regarding Google search (Section 

VI.)

28

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE
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For the reasons set out below in the attached points and authorities, and any other 

argument or motions to be made or filed in the trial department, the defense and BENJAMIN 

L. BATHEN request that all listed Motions in Limine be granted.

Dated: June 11,2018
Respectfully Submitted,

THE LAW OFFICE OF ALICIA C. FREEZE, APC
(fa? Xi 

alTcia C. FREEZE, ES?Q. I

Attorney for Defendant
BENJAMIN L. BATHEN

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE
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LAW OFFICE OF ALICIA C. FREEZE
ALICIA C. FREEZE, ESQ. SBN: 281268
7676 Hazard Center Drive, Suite 500
San Diego, CA 92108
Phone: 619-363-5146
Fax:619-607-3328
Email: acfreeze726@gmail.com

Attorney for Defendant, BENJAMIN L. BATHEN
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN DIEGO

SOUTH BAY DIVISION

THE PEOPLE OF THE STATE OF 
CALIFORNIA,

Plaintiff,

v.

BENJAMIN L. BATHEN,

Defendant.

Case No.: SCS294342

POINTS AND AUTHORITIES IN 
SUPPORT OF DEFENDANT’S 
MOTIONS IN LIMINE

20 BRIEF STATEMENT OF THE FACTS

21

22

23

24

25

26

27

28

Defendant BENJAMIN L. BATHEN was a patient of complaining witness Dr. Carolyn 

Jacobs, a licensed psychologist, from approximately 2004 to 2009. In 2008, Mr. BATHEN 

moved from California to Massachusetts. However, he still received counseling sessions from 

Dr. Jacobs via email and telephone until March 2009. Dr. Jacobs has not seen or spoken with 

Mr. BATHEN since then.

On or about June 5, July 3 and July 5, of 2017, Dr. Jacobs received three (3) voice 

messages on her confidential work voice mail system, by a male voice threatening to harm her

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE
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and her daughter. She did not recognize the voice. Her Caller ID identified the number as 617­

992-4648. Her husband “Googled" the number and saw that it somehow connected to a “BEN 

BATHEN.”1 Dr. Jacobs and her husband contacted Chula Vista Police Department and Officer 

Alan De La Pena was dispatched to their home.

1 When Supervising District Attorney Investigator (SDAI) Gregory Gain went to Mr. BATHEN’s website, a different phone number was listed as his contact. No reference was made to the number that-called Dr. Jacobs. Defense counsel has also “Googled" the same number and no reference to “Ben Bathen” has been found.

Dr. Jacobs indicated that while she initially did not recognize the voice, when she saw 

it may relate back to Mr. BATHEN, she then believed it to be Mr. BATHEN’s voice. She 

further testified that she is fear for her life, despite Mr. BATHEN living on the East Coast and 

she not seeing or hearing from Mr. BATHEN in 9 years.

Supervising District Attorney Investigator (SDAI) Gregory Gain subsequently 

subpoenaed T-Mobile Call Detail Records (CDR) for the prepaid, or “burner” phone used, and 

Cell Phone Tower information. It is the prosecution’s argument that this information places 

Mr. BATHEN near his home and/or work place at the time of the calls. It is the defense’s 

position that this conclusion is unfounded, ignores well-known measurement problems, and if 

admitted, will mislead and confuse the jury.

SDAI Gain also listened into jail calls and social visits while Mr. BATHEN was in 

custody of the San Diego County Sheriff. The prosecution will attempt to call SDAI Gain as a 

witness to testify that the voice on the voice messages in question is the same voice on the jail 

calls, despite no information that SDAI Gain is qualified as a witness to testify to voice 

recognition. 

// 

// 

// . 

// 

//

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE
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iJl
POINTS AND AUTHORITIES IN SUPPORT OF MOTIONS IN LIMINIE

I.

GENERAL MOTIONS IN LIMINE

a. Motion to exclude witnesses from courtroom when not testifying, pursuant to 

California Evidence Code section 777.

b. Motion to admonish witnesses not to discuss their testimony.

c. Motion to preclude testimony from witnesses not listed in police report or 

provided in the witness list.

d. Motion to preclude any evidence previously requested by the defense through 

the Discovery process and which was not provided.

II.

MOTION IN LIMINE REQUESTING TO EXCLUDE THE MENTION OF 

ANYONE AS A “VICTIM”

DEFENDANT BENJAMIN L. BATHEN (hereinafter, “Mr. BATHEN”) respectfully 

requests this Court order that during the course of this matter the prosecutor, court personnel, 

and prosecution witnesses be precluded from referring to DR. CAROLYN JACOBS as 

“victim,” and that no jury instructions, Voir Dire, or answers to questions from the jury shall 

refer to Dr. JACOBS as the “victim,” or any other related term.

A. Reference to the Complaining Witness as the “Victim.”

We must all agree that a “victim” for purposes of a criminal prosecution is someone 

who has suffered a loss of property, an injury, an abuse, or death as a result of crime. (See, 

e.g. dictionary.com) Certainly, that is the way it would be referenced in this trial. The 

allegation is that the complaining witness. Dr. JACOBS, is a victim of Mr. BATHEN. By 

using the term “victim,” there is an implication that Mr. BATHEN is already, in fact, guilty. 

This implication is prejudicial to the Defendant and goes against the due process protections

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE
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that he is guaranteed under the United States and California Constitutions.

B. Whether Dr. JACOBS is a Victim is a Question of Fact for the Jury, and the 

Jury Alone, to Determine.

When a law enforcement officer comes into Court, often wearing his uniform bearing 

all of the evidence that he is an authority figure and part of the prosecution team, and is 

allowed to designate anyone as a “victim,” the impact of that designation is to plant in the 

minds of the jurors that the person is in fact a “victim” because it has been so stated by a very 

significant authority figure testifying for the prosecution.

C. When Any Witness is Allowed to Describe Dr. JACOBS as “The Victim,” it 

has an Impact on the Jury.

When testimony is elicited from witnesses, describing the decedent as “the victim,” this 

detail becomes evidence in the minds of the jurors because it has been allowed in as testimony. 

The prosecution is aware of this effect, and that is why prosecutors continually refer to an 

alleged victim as “the victim.”

The prosecutor, Court personnel, and the People’s witnesses should not be allowed to 

characterize the complaining witness during the trial as “the victim” any more than the defense 

should be permitted to call the defendant throughout the trial “the falsely accused” or the 

“victim of circumstances” or even “the obviously innocent defendant,” etc.

This requested prohibition would extend to include Voir Dire, Opening Statement 

(which is not to be argumentative), Trial Testimony, and Closing Argument. If otherwise, 

what is to prevent the defense from referring to Mr. BATHEN with any of the aforementioned 

descriptions, particularly “the falsely accused”? Common sense dictates that at least until the 

jury decides the case, the decedent remains an “alleged” victim and not “the victim.” 

// 

//

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE
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D. The “Victim” Characterization is Argumentative and Subverts the 

Defendant’s Presumption of Innocence.

This subversion occurs by allowing repeated characterizing of the Prosecutor’s version 

of events as the correct version of events. As such, it violates the defendant’s state and federal 

right to the presumption of innocence as protected by the Due Process Clause of the Fifth and 

Fourteenth Amendments of the U.S. Constitution. It also violates the Defendant’s Sixth and 

Fourteenth Amendment right to a jury determination of the facts, as well as the analog 

protections provided by the California Constitution.

Prosecutorial statements are assumed to make an impression upon the minds of 

jurors because the office “carries such weight with a jury that his statement of fact 

predicated on his knowledge, rather than on the evidence, constitutes reversible error.” 

(People v. Purvis (1963) 60 Cal.2d 323, 341, emphasis added.) Generally, a lawyer cannot use 

subterfuge to place before a jury matters which it cannot properly consider. (People v. 

Daggetli (1990) 225 Cal.App.3d 751, 759.) And, a prosecutor cannot use argument or 

questioning as a basis to testify before the jury. (People v. Hill (1998) 17 Cal.4th 800, 827-28.) 

“When a lawyer asserts that something not in the record is true, he is, in effect, 

testifying; He is telling the jury': ‘Look, I know a lot more about this case than you, so 

believe me when 1 tell you X is a fact.’ This is definitely improper.” (United Slates v. 

Kojanyani (9th Cir. 1993) 8 F.3d 1315, 1321., emphasis added.)

In People v. Sanchez, 208 Cal.App.3d 721, the court rejected an appeal claim of 

constitutionally ineffective assistance of counsel for failure to assert this position at trial, but 

this was because there were fewer mentions of the term by the prosecutor than defense, 

and because it was largely restricted to comments in Voir Dire. (People v. Sanchez (1989) 

supra, 739, 740, emphasis added.) However, even though the issued was not raised 

properly on appeal, the court found that the use of the term “victim” by the prosecutor

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE
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was improper. Therefore witnesses in this case should be addressed by their proper given 

names, or the anonymity designation of Mr. or Mrs. Doe.

111.

MOTION TO EXCLUDE THE PROSECUTION FROM CONFERRING WITH

WITNESSES ONCE CROSS-EXAMINATION HAS BEGUN

The People should be prohibited from conferring with a witness once cross­

examination has begun. {Perry v. Leeke (1998) 488 U.S. 272.) The holding in Perry, supra, 

applies to all witnesses. As the U.S. Supreme Court stated:

“Accordingly, it is entirely appropriate for a trial judge to decide, after 
listening to direct examination of any witnesses, whether the defendant or a 
non-defendant, that cross-examination is more likely to elicit truthful 
responses if it goes forward without allowing the witness an opportunity to 
consult with third parties, including his or her lawyer. In other words, the 
truth-seeking function of the trial can be impeded in other ways other than 
unethical “coaching.” Cross-examination often depends for its effectiveness 
on the ability of counsel to punch holes in a witnesses’ testimony at just the 
right time, in just the right way. Permitting a witness, including a criminal 
defendant, to consult with counsel after direct examination but before cross­
examination grants the witness an opportunity to regroup and regain a pose 
and sense of strategy that the unaided witness would not possess. This is true 
even if we assume no deceit on the part of the witness. It is simply an 
empirical predicate of our system of adversary rather than inquisitorial justice 
that cross-examination of a witness who is un-counseled between direct and 
cross-examination is more likely to lead to the discovery of truth than is cross­
examination of a witness who is given time to pause and consult with is 
attorney.”

{Perry v. Leeke (1998) 488 U.S. 272, 282.)

Accordingly, the prosecution should be prohibited from conferring with the witness 

once cross-examination has begun.

//

//

//
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IV.

MOTION TO EXCLUDE PROSECUTION’S CELL SITE EVIDENCE, MAPS & 

ANALYSIS

The prosecution intends to introduce historical cell site records reflecting the location 

of cell towers during certain cellular phone calls. The District Attorney’s Office also intends to 

call Supervising District Attorney Investigator (SDAI) Gregory Gain as a witness to testify 

regarding exhibits he prepared based on the historical cell site records.

Specifically, the District Attorney proffers SDAI Gain’s testimony and exhibits to 

reflect that the cell towers used by Mr. BATHEN’s cell phone during this time were in the 

vicinity of his work and home. It is the prosecution’s argument, thus, that the phone tolls and 

cell tower data corroborates the belief that Mr. BATHEN was at his place of employment 

when at least two (2) of the three (3) phone calls were made.

The defense objects to the admission of records related to historical cell site 

information and to SDAI Gain’s testimony. Defendant submits that the government has 

provided insufficient detail of its expert testimony under California Rules of Evidence 720(a): 

“A person is qualified to testify as an expert if he has special knowledge, skill, experience, 

training, or education sufficient to qualify him as an expert on the subject to which his 

testimony relates. Against the objection of a party, such special knowledge, skill, experience, 

training, or education must be shown before the witness may testify as an expert." (Evid. Code 

§ 720(a), emphasis added.)

Furthermore, the prosecution has not established that its proposed expert testimony 

meets the strictures of Dauber! v. Merrell Dow Pharms., Inc. (1993) 509 U.S. 579. 589. As 

such, Mr. BATHEN requests a Daubert hearing prior to the admission of testimony 

related to cell site information and estimated ranges. 

//
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A. SDAI Gain’s Testimony Regarding Cell Phone Towers Must be Excluded

The prosecution has provided the defense with a six (6) page report from SDAI Gain 

where he “summarizes” the Call Detail Report (CDR) and cell tower data for the phone 

number in question, grasping at straws to link Mr. BATHEN to these voice messages in 

question.

This Discovery indicates that on .lune 4, 2017, a call was made to the complaining 

witness. The cell tower Location Area Code (LAC) relating to the phone call is listed, but has 

no latitude or longitude. The LAC in question covers all of northeast Washington DC; 

approximately 404 cell towers. None of them corresponded with the specific Cell ID. When 

SDAI Gain inquired, T-Mobile was unable to explain any further. This on its own calls into 

question the completeness of the records, and their reliability. If they cannot be corroborated, 

perhaps they are faulty.

SDAI Gain’s report further indicates that he prepared “maps” using the District 

Attorney’s “Tower Tracker” program, which merges the CDR and cell phone tower data, and 

displays them using a Google Earth map, ultimately coming to the “conclusion” that all the 

cell towers utilized by the cell phone in question during the relevant time frame were located 

in the vicinity of Virginia and Washington DC, where Mr. BATHEN allegedly works and 

lives.

No other detail regarding the relevance of the location of the cell towers or of the 

methodology or reasoning for the estimated cell tower range is provided.

SDAI Gain must be excluded from testifying as it relates to this “summary” of cell 

phone calls and towers. The prosecution’s proposed testimony does not meet the requirements 

of Daubert. In Dauber!, the Supreme Court held that the courts are the gatekeepers to the 

admissibility of scientific evidence. {Daubert v. Merrell Dow Pharms., Inc. (1993) 509 U.S. 

579, 597.) The Court required that such scientific evidence be both relevant and reliable. (Id.)

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE
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This gate-keeping responsibility, as well as the relevance and reliability requirements, were 

subsequently extended to all expert testimony in Kumho Tire Co., Ltd. v. Carmichael (1999) 

26 U.S. 137, 150.

Beginning first with the anticipated testimony regarding the locations of cell towers 

and their relation to purportedly relevant locations, it appears that the prosecution has made 

the assumption that a cell phone call must necessarily utilize the nearest tower and that 

the individual making the call must therefore be within a certain geographic range. But 

the prosecution has provided no basis or methodology for this theory. Without providing 

any support, the location of cell phone towers, especially in comparison to purported relevant 

locations, is irrelevant. The prosecution cannot simply admit evidence regarding the cell phone 

tower used during a certain call and leave the jury with the inference that the tower used is the 

tower nearest to the phone. Rather, the District Attorney must demonstrate that this is, in fact, 

how cell phones work. Nothing in its Discovery provides any detail regarding how the 

evidence is relevant or reliable. Rather, the evidence is highly prejudicial because the jury will 

intuitively assume that the nearest tower is the tower used by a cell phone.

The prosecution has also provided no methodology for SDAI Gain’s estimate ranges of 

cell towers. In Daubert, the Supreme Court laid out non-exhaustive general criteria for 

assessing the reliability and validity of an expert’s testimony including whether the expert’s 

methodology in question can or has been tested, whether it has been subjected to peer review 

and publication, the methodology’s known or potential error rate and the existence and 

maintenance of standards controlling its operation, and whether the methodology has attracted 

widespread acceptance within a relevant scientific community. {Daubert, supra, 509 U.S. at 

pp. 593-594.) By not detailing any methodology that SDAl's Gain will employ, this Court can 

make no finding as to whether the methodology is reliable.

27

28

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE

12



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

01
In light of the above, the Defense requests that SDA1 Gain's historical cell site data be 

precluded from admission and that SDAI Gain be prohibited from testifying.

Alternatively, the defense requests a Dauber! hearing on the issue of the admissibility 

of historical cell site data and estimated ranges, as the testimony is neither reliable nor 

relevant.

B. Testimony of Defense Expert Manfred Schenk

Defense Expert Manfred Schenk (See attached Curriculum Vitae, Exhibit A) will 

testify that the value of Call Detail Records in this case has been grossly over-estimated, and if 

admitted, would materially mislead the jury regarding the significance of Call Detail Records.

Mr. Schenk will explain that specific and determinative cell phone handset location 

information is simply not obtainable from historical Cail Detail Records. No measurable data 

is presented to support geo-location. He will further testify that a cell phone network is so 

complex and so variable moment to moment that one cannot infer anything that would be 

deductive, repeatable, or contain any degree of assurance or reliability about a cell phone 

handset’s location from the single site location that connected it to the provider’s network. 

Additionally, the elementary requirement that you need three distinct (non-colinear) sources of 

information to triangulate a location is ignored. It is not possible to discriminate or isolate a 

location from Historical Cell Phone Call Detail Records. If the Court allows for the conflation 

of a known cell site location with the unknown cell phone handset location, it would lead to a 

grave injustice. (See attached Report, Exhibit B.) 

// 

// 

// 

// 

//
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V.

MOTION TO EXCLUDE PROSECUTION’S INVESTIGATOR’S TESTIMONY 

REGARDING VOICE RECOGNITION

The prosecution intends to call SDAI Gain to testify as to voice recognition of the 

phone messages that are the subject of this criminal action. Specifically, SDAI Gain will 

testify that he compared the voice on jail calls and social visits involving Mr. BATHEN while 

in the custody of the San Diego County Sheriff to the voice of the phone messages, and he 

“believes they are the same person.” per his report, because Mr. BATHEN has the “proclivity 

of saying ‘hey’ at the beginning of these conversations.”

“A person is qualified to testify as an expert if he has special knowledge, skill, 

experience, training, or education sufficient to qualify him as an expert on the subject to which 

his testimony relates. Against the objection of a party, such special knowledge, skill, 

experience, training, or education must be shown before the witness may testify as an expert." 

(Evid. Code § 720(a), emphasis added.)

The court may, and upon objection shall, exclude testimony in the form of an opinion 

that is based in whole or in significant part on matter that is not a proper basis for such an 

opinion. (Evid. Code § 803, emphasis added.)

There is no evidence or information whatsoever that SDAI Gain has any special 

knowledge or skill relating to voice recognition. Allowing him to testify as to any voice 

recognition between the jail calls and the voice message will run afoul to Evidence Code 

section 352, which acts as the safeguard against misuse of information in cases where the 

admission of such evidence would result in a fundamentally unfair trial. Evidence Code 

section 352 allows a trial court to “exclude evidence if its probative value is substantially 

outweighed by the probability that its admission will (a) necessitate undue consumption of 

time or (b) create substantial danger of undue prejudice, of confusing the issues, or of
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0 I 6 
misleading the jury.” (Evid. Code § 352.) SDA1 Gain is not an expert in voice recognition, 

and allowing him to testify as such would mislead the jury. As such, he must be excluded from 

testifying as to any opinion as to voice recognition.

VI.

MOTION TO EXCLUDE TESTIMONY REGARDING GOOGLE SEARCH

“Hearsay evidence” is evidence of a statement that was made other than by a witness 

while testifying at the hearing and that is offered to prove the truth of the matter stated. Except 

as provided by law, hearsay evidence is inadmissible. (Evid. Code § 1200.)

In this case, the prosecution wishes to call Gary Jacobs to the stand to testify as to the 

results of a “Google” search where allegedly he typed in the phone number linked to the voice 

messages, and the Google search results listed “Benjamin Bathen” or “Ben Bathen” as 

someone related to the number. This would be hearsay evidence - this is information allegedly 

propounded by Google at some point in the past and presented now to show the truth of the 

matter asserted - namely, that the number is linked to Benjamin Bathen.

Furthermore, neither Mr. Jacobs nor SDA1 Gain can be permitted to present the actual 

Google results themselves. Authentication of a writing is required before it may be received in 

evidence. Authentication of a writing is required before secondary evidence of its content may 

be received in evidence. (Evid. Code § 1401.)

SDAI Gain includes a “screenshot” of the Google results in his 6 page report but it has 

no date or time associated with when the “screenshot” was taken. This would be vague as to 

time and go to foundational concerns.

Authentication of a writing means (a) the introduction of evidence sufficient to sustain 

a finding that it is the writing that the proponent of the evidence claims it is or (b) the 

establishment of such facts by any other means provided by law. (Evid. Code § 1400.)

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE
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A writing may be authenticated by evidence that: (a) The party against whom it is 

offered has at any time admitted its authenticity; or (b) The writing has been acted upon as 

authentic by the party against whom it is offered. (Evid. Code § 1414.)

Except as otherwise provided by statute, oral testimony is not admissible to prove the 

content of a writing. (Evid. Code § 1523.)

In People v. Beckley (2010) 185 Cal. App. 4th 509, the prosecution offered a 

photograph of defendant Beckley’s girlfriend Fulmore flashing a gang sign that the 

investigating detective had downloaded from the defendant’s home page of his MySpace 

internet website. The trial court admitted the photograph over both defendants’ objections that 

it had not been authenticated. The Court of Appeals agreed with the defendants that the court 

erred in admitting the photograph. The Beckley court held: "A photograph is a ‘writing’ and 

‘[a]uthentication of a writing is required before it may be received in evidence.’ (Evid. Code, 

§§ 250; 1401(a)). A photograph or other writing may be authenticated by ‘the introduction of 

evidence sufficient to sustain a finding that it is the writing that the proponent of the evidence 

claims it is...’” (Evid. Code, § 1400; People v. Beckley (2010) 185 Cal. App. 4th 509, 514.) 

The Beckley court looked to People v. Bowley (1963) 59 Cal. 2d 855: “It is well settled that 

the testimony of a person who was present at the time a film was made that it accurately 

depicts what it purports to show is a legally sufficient foundation for its admission into 

evidence.” (People v. Bowley (1963) 59 Cal. 2d 855, 859.) In addition, authentication of a 

photograph “may be provided by the aid of expert testimony...” (Id. al p. 862.)

In Beckley, both defendants conceded that the face in the MySpace photograph was 

who it was (Beckley’s girlfriend, Fulmore), but the record did not contain the kind of evidence 

described in Bowley or any other evidence sufficient to sustain a finding that it was indeed a 

photograph that the prosecution claimed it was; namely, an accurate depiction of [Beckley’s 

girlfriend] Fulmore actually flashing a gang sign. The detective could not testify from his

DEFENDANT BENJAMIN L. BATHEN MOTIONS IN LIMINE
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personal knowledge that the photograph truthfully portrayed Fulmore flashing the gang sign 

and no expert testified that the picture was not a “composite” or “faked” photograph. Such 

expert testimony is even more critical today to prevent the admission of manipulated images 

than it was when Bowley was decided. (People v. Beckley, supra, 185 Cal. App. 4th at p. 515.)

Recent experience shows that digital photographs can be changed to produce false 
images. (See, e.g., U.S. v. Newsome (3d Cir. 2006) 439 F.3d 181, 183 [digital 
photographs used to make fake identification cards].) Indeed, with the advent of 
computer software programs such as Adobe Photoshop “it does not always take skill, 
experience, or even cognizance to alter a digital photo.” (Parry, Digital Manipulation 
and Photographic Evidence: Defrauding The Courts One Thousand Words Al A Time 
(2009) 2009 J. Tech. L. & Pol'y 175, 183.) Even the Attorney General recognizes the 
untrustworthiness of images downloaded from the Internet, quoting the court’s warning 
in St. Clair v. Johnny's Oyster & Shrimp, Inc. (S.D.Tex. 1999) 76 F. Supp. 2d 773, 775 
that “[a]nyone can put anything on the Internet. No web-site is monitored for accuracy 
and nothing contained therein is under oath or even subject to independent verification 
absent underlying documentation. Moreover, the Court holds no illusions that hackers 
can adulterate the content of any web-site from any location at any time.”

(People v. Beckley, supra, 185 Cal. App. 4th at pp. 515-516.)

Accordingly, Mr. Jacobs and SDAI Gain must be barred from testifying as to the 

alleged Google results, as it is hearsay. Furthermore, neither witness should be permitted to 

produce any photograph or “screenshot” of the alleged results, as it would run afoul to the 

California Evidence Code and California case law.

//

//

//
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CONCLUSION

Defendant BENJAMIN L. BATHEN respectfully requests that the court grant his 

Motions in Limine, so as to ensure that he receives the fair trial guaranteed to him by the 

Fourth, Sixth and Fourteenth Amendments of the United States Constitution, and the 

California Evidence Code.

Dated: June 11,2018

Respectfully Submitted,

THE LAW OFFICE OF ALICIA C. FREEZE, APC

-AUhkA Xh U/V—-
ALltlA C.~FI&E2t,fESQl |

Attorney for Defendant
BENJAMIN L. BATHEN
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Cherry Biometrics Inc.
6312 Seven Corners Center #251 

Falls Church, VA 22044 
(201) 513-8300

Manfred Schenk Professional Profile

Mr. Schenk is a Senior Manager and Computer Scientist. He is actively engaged in 
development of patent pending/trade-secret, biometric and location-aware cyber security 
solutions. He is a member of the Telecommunications Society for Electrical and Electronic 
Engineers (IEEE).

His Experience incorporates both radio frequency (RF) and digital communications: 
including mobile, long lines and switching. Mobile broadband knowledge includes: Proposed 
G5 Features and Functions including Massive Machine Communications, G4 LTE- 
Advanced, LTE, HetNet, NAS, Carrier Aggregation. He has many years of computer 
programming and telecommunications network design experience that focus on queuing 
and RF transmissions within the aerospace, telephone, brokerage and banking industries.

Some of the past organizations that he has assisted include: International Telephone & 
Telegraph (ITT), Western Union International, IBM, Prudential Bache, the US Navy and 
NASA. He was an early design team member of Project Apollo 11, The Mission to the 
Moon.

His expert witness experience includes many cases where Cell Phone Company Call Detail 
Records (CDR’s) were initially misinterpreted including:

• The Habeas and subsequent freeing of Lisa Roberts. Lisa had served 12 years in prison 
before being released as innocent.

• The Federal Daubert Hearing associated with the United States of America v. Antonio 
Evans Case No. 10 CR 747-3 where Federal Judge Joan Humphrey Lefkow ordered that 
"Special FBI Agent Raschke may not testify concerning the theory of granulization, which

1
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the court finds to be unreliable. In addition, the estimated coverage areas contained in 
summary exhibit 6 must be removed before the court will admit this exhibit." The case 
ended with a not guilty verdict of all charges including kidnapping.

• The Federal Daubert Hearing associated with the United States of America v. Roderick 
Thornton. In that case U. S. District Judge Amy Totenberg ruled, "The Court would have 
significant concerns if Special Agent Fitzgerald were to offer an expert opinion on the 
precise street location or radius where the Defendant's phone communications were made 
based on the telecommunications data and methodology identified in his testimony."

• The State of Florida v. Adrian Brown. Mr. Brown was found not guilty of murder and he 
walked out of the courtroom.

• The State of Ohio v. Jamar Houser, a murder case, the judge called Mr. Houser 
"innocent," and released him.

• The State of Connecticut v. Antoine Davis, the jury determined him not guilty of all charges 
including: home invasion, robbery, burglary, assault, larceny, accessory to kidnapping with 
a firearm and conspiracy.

• United States of America v. Terrance Brown, Toriano Johnson, Daryl Davis, Hasam 
Williams, and Joseph K. Simmons. A Brinks driver was killed and each defendant's cell 
phone used the same nearby cell tower that was located across the street from the murder. 
Death penalty charges were reduced to a series of attempted robberies of armored trucks. 
One of the five defendants charged was acquitted, while others were convicted of some 
charges.

His expert witness experience in fingerprint analysis included the case of State of 
Washington v. Kanphandara Chea 10-1-03227-1 SEA in which there was no conviction.

PROFESSIONAL EXPERIENCE
Senior Technology Officer 2001 - Present Cherry Biometrics, Inc. and Schenk 
Consultants, Los Angeles, CA
Project leader, proprietary next generation cybersecurity solutions that use geolocation 
attributes and biometric repositories. Research the latent fingerprint matching paradigm 
including the handling of deformations and similarities. Study the inclusion of new 
parameters and technologies including skin pores and enhancements. Additional projects 
included digital photography, cell tower tracking and cyber security.

CENTURY CORP., formerly DSP Inc. 1995 - 2001
IBM Supplier/Business Partner and Sony Business Partner Manager
Manage assembly line re-engineering projects for Xerox Manufacturing and Yoo-hoo 
Beverage. These very large international re-engineering projects incorporated SCADDA 
assembly lines, CCTV systems and factory IT systems. Analyst for DSP Corp, a technology 
supplier and business partner who built digital imaging solutions for IBM and Sony that 
helped launch their business-to-business replacement of conventional photography with 
digital photography. Digital images are indexed and stored into large repositories allowing 

2
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rapid access and display of images along with associated reports including arrest records. 
Popular uses for this pioneering technology included insurance claims and the digital 
storage and retrieval of an individual’s arrest history and associated mug shots. Clients 
included: State Farm Insurance, Kemper Insurance, Allstate Insurance, Farmers Insurance, 
Clark Police, the Albany Police and hundreds of other organizations worldwide.

Riverside Research Institute, New York, NY 1992 - 1995
Medical Research Analyst
Research and design of diagnostic equipment that uses ultrasound to recognize tissue 
associated with prostate cancer. Successful medical trials confirmed the detection of 
neoplasm of the prostate as well as liver and breast. Design considerations included the 
integration of custom fast Fourier transformation (FFT) chips with RISC processors. Further 
researched included the feasibility of a therapeutic ultrasound heat treatment modality.

Independent Consultant
Assisted International Telephone & Telegraph (ITT), a defense contractor and cell phone 
operator, in the design of their formative cellular infrastructures. Tasks included frequency 
and channel capacity planning, simulation and modeling, waveform design and analysis, 
digital beamforming techniques, digital signal processing, and statistics and stochastic 
processes. Additional projects included: The design of a global money order system used 
by Western Union, a sales tracking system for IBM clients, the design of the underwater 
real-time digital communications system used by The Integrated Radio Room of the Trident 
Submarine for the U.S. Navy, and the design of an infra-red missile tracking system for the 
U.S. Air Force.

EDUCATION
University of Michigan, M.A. Mathematics
Rutgers University, B.A. Mathematics
Newark College of Engineering, A.S. Engineering
Member of the Telecommunications Society for Electrical and Electronic Engineers (IEEE).
Member of the California Wireless Phone Association (CALWA)
International Association for Pattern Recognition
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Cherry Biometrics, Inc.

6312 Seven Corners Center #251 
Falls Church, VA 22044 

(201) 513-8300

June 5, 2018

Alicia C. Freeze, Esq.
Law Office of Alicia C. Freeze, APC
7676 Hazard Center Drive, Suite 500
San Diego, CA 92108
Cell: (619) 363-5146

RE: People v. Benjamin L. Bathen Case No. SCS294342

Historical Cellular Analysis

If called upon to testify, I could competently state the following under oath. I have 
carefully reviewed assumptions and accuracy claims in the prosecution’s analysis that I 
find to be overly optimistic as they ignore well known measurement problems.

Cell site/tower location is not cell phone location. The precise location of the cell phone 
cannot be known with the use of Historical Call Detail Records, since the latter capture 
cell tower locations not cell phone locations, and these locations can be separated by 
21.75 miles. [1]

Background

In order to locate certain persons, law enforcement has subpoenaed the Call Detail 
Records (CDRs) of mobile phone subscribers. FBI Analysts posit that the subject’s cell 
phone connects with the nearest tower with the strongest signal. That may be accurate 
sometimes, but no proof is provided. And from a network standpoint the assertion 
cannot be true on a consistent, repeatable and deterministic basis, for networks are 
continually balancing their call volume load capacity across all tower resources.

The cell towers chosen to complete a call are determined by proprietary software 
algorithms. The cell phone handset does not control the resources of the cell phone 
provider. The Mobile Switching Center (MSC) assigns the radio frequency (RF) 
channels and cell tower that connect a call under the control of the Network Control 
Center (NCC). It is not proximity or signal strength that is the primary determent in 
assignment but rather the needs of the network to balance and distribute its resources 
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as efficiently as possible to accommodate the maximum number of subscribers at the 
most economical cost.

The use of historical cell site records to locate or place with precision the origin of a cell 
phone is a technique recently advanced in the context of law enforcement prosecutions. 
No scientific community or organization considers this technique valid.

Actual Location of Caller

To truly locate a mobile phone subscriber, we must emulate the Federal 
Communications Commission (FCC) technique for E911 emergency calls. The FCC 
requires the use of one of two techniques, viz., Global Positioning System (GPS) or 
Trilateration using three or more cell towers simultaneously. Both techniques use the 
differences in time-of-arrival (TOA) signals to compute a location. Accuracy of position 
is mandated to be within 50 to 300 meters (165 to 1000 feet) 67% of the time.

The cell phone's RF (radio frequency) signal is omni-directional and at .6 watts (a usual 
power output) radiates out to a theoretical limit of 31.2 miles. Terrain as in hills, 
buildings and obstructions will shorten this distance. But let us assume a usable signal 
for 21 miles. [1] Thus a cell phone handset is “located” somewhere within 1385+ square 
miles.

Calculation: The area formula for a circle is A=ir*r2, so r is 21 times 21 equals 441, 
times tt is 3.14 which equals 1385 square miles.

Most cell towers now have three antennas to cover this circle, so if we can identify an 
antenna face we would divide 1385 square miles by three and get 461+ square miles. 
So, a cell phone handset would, probably, be located somewhere within this 120-degree 
region for a determinative location. Any more specific conclusion locating the phone 
within this 461 square mile range of the 120-degree region is induction, possibility, 
probability and conjecture, but not science or scientific or deduction or certainty or 
“beyond reasonable doubt."

Errors in Assumption

Given the single cell tower connection site contained in Call Detail Records, the location 
of the cell phone is assumed to be a short distance from the cell site. This limited range 
assumption is optimistic and not supported by scientific theory. The National Institute of 
Standards and Technology states:

“Cell towers can service phones at distances of up to 35 kilometers 
(approximately 21 miles) and may service several distinct sectors.” [1]

Given this extensive range, the delimiting arcs from prosecution maps should be 
removed before these maps are presented to the jury to avoid misleading assumptions

2
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and visual appearances. It would also be appropriate for the sector lines to be extended 
to a 21-mile distance.

Additionally, the accuracy of the Call Detail Records presented by cell phone provider 
T-Mobile cannot be corroborated. Utilizing computer application Google Earth, it is not 
clear that a cell site exists at the Veteran’s Administration Building located at 810 
Vermont Avenue NW, DC, as documented by T-Mobile Call Detail Records. FCC Cell 
Sites and Antennae databases contain no entries for 810 Vermont Avenue. Across the 
street at 811 Vermont Avenue, there is cellular equipment visible belonging to the cell 
phone provider Sprint, as recorded by FCC.

Summary and Conclusion

In my professional opinion, the value of Call Detail Records has been grossly over 
estimated. Juries have been materially misled regarding the significance of Call Detail 
Records. Such records were never intended to, and do not indicate:

1) The locations of other cell towers near the cell phone handset;
2) The distance from the tower or strength of signal of the handset at the time of 
the call;
3) The identity of other towers used during a call, and, most critically;
4) The identity of the tower closest to the handset.

Simply put, specific and determinative cell phone handset location information is not 
obtainable from historical Call Detail Records. No measurable data is presented to 
support geo-location. A cell phone network is so complex and so variable moment to 
moment that one cannot infer anything that would be deductive, repeatable, or contain 
any degree of assurance or reliability about a cell phone handset’s location from the 
single site location that connected it to the provider’s network. Additionally, the 
elementary requirement that you need three distinct (non-colinear) sources of 
information to triangulate a location is ignored.

In short, it is not possible to discriminate or isolate a location from Historical Cell Phone 
Call Detail Records. We dare not conflate a known cell site location with the unknown 
cell phone handset location, for this could lead to cases of grave injustice.

[1] NIST Special Publication 800-101 Revision 1, Guidelines on Mobile Device 
Forensics, May 2014, page 54, paragraph 2

Manfred Schenk
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
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THE PEOPLE OF THE STATE OF CALIFORNIA, 
Plaintiff,
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BENJAMIN LEE BATHEN,
Defendant.
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DA No. BCA405
PEOPLE’S RESPONSE TO 
DEFENDANT’S MOTION TO 
EXCLUDE CELL TOWER 
EVIDENCE

Date: June 11, 2018
Time: 1:30 p.m.
Dept:

Comes now the plaintiff, the People of the State of California, by and through their 

attorneys, SUMMER STEPHAN, District Attorney, CHERIE B. SOMERVILLE, Deputy 

District Attorney, and respectfully submits the following PEOPLE'S RESPONSE TO 

DEFENDANT’S MOTION TO EXCLUDE CELL TOWER EVIDENCE.
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//// 

//// 

//// 
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POINTS AND AUTHORITIES AND ARGUMENTS

I. 
CELL TOWER EVIDENCE IS RELEVANT, PROBATIVE 

AND NOT SUBJECT TO KELLY-FRYE.

The People will call analyst Donald Holmes to testify about the manner in which the 

location of a cell phone can be pinpointed through the cell phone tower system. This evidence 

relates to the tracking of the approximate location of defendant's cell phone on the date of the 

three phone calls in question. Defendant objects under People v. Kelly (1976) 17 Cal. 3d 24, 

and Evidence Code section 352.

In People v. Kelly, the California Supreme Court held the admissibility of expert 

testimony based on ‘a new scientific technique’ requires proof of its reliability. To satisfy this 

requirement, the proponent of the testimony must show: (1) the technique has gained general 

acceptance in the particular field to which it belongs, (2) any witness testifying on general 

acceptance is properly qualified as an expert on the subject, and (3) correct scientific procedures 

were used in the particular case. (Wilson v. Phillips (1999) 73 Cal.App.4th 250, 254.) “The 

Kelly test is intended to forestall the jury's uncritical acceptance of scientific evidence or 

technology that is so foreign to everyday experience as to be unusually difficult for laypersons 

to evaluate. [Citation.] In most other instances, the jurors are permitted to rely on their own 

common sense and good judgment in evaluating the weight of the evidence presented to them. 

[Citations.]” (People v. Venegas (1998) 18 Cal.4th 47, 80.)

“[A]bsent some special feature which effectively blindsides the jury, expert opinion 

testimony is not subject to Kelly .... (People v. Stoll (1989) 49 Cal.3d 1136, 1157; see People v. 

Cegers (1992) 7 Cal.App.4th 988, 999, 9 Cal.Rptr.2d 297 [no “magical device was unveiled to 

astound a gullible jury”].) Kelly “only applies to that limited class of expert testimony which is 

based, in whole or part, on a technique, process, or theory which is new to science and, even 

more so, the law.” (People v. Stoll, at p. 1156; see, e.g., People v. Pride (1992) 3 Cal.4th 195, 

239, [Kelly not applicable to hair comparison evidence that had been “routinely admitted in 

California for many years without any suggestion that it [was] unreliable”]; People v. Nolan 

(2002) 95 Cal.App.4th 1210,1215 [Kelly not applicable to a urine testing device; urinalysis was

2
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not new, and other jurisdictions had accepted device's “validity for almost a decade”]; People v. 

Bury (1996) 41 Cal.App.4th 1194,1201 [Kelly not applicable to a breathalyzer; technique was 

not novel, and breath tests for blood alcohol had “long been recognized by decisional law in 

California as scientifically valid”].)

The use of cell phones to locate a caller is not new to the law. Cell phone evidence has 

been introduced for that purpose in a number of cases across the country without any concern 

for the validity of the underlying science. (People v. Martin (2002) 98 Cal.App.4th 408, 412 

[prosecution “relied on [the defendant's] cell phone records to establish his location during the 

crucial time period”].) Even if the use of cell phone records for this purpose truly were new to 

the law, this is not the type of unfamiliar technique “foreign to everyday experience” whose 

application requires validation under Kelly. (People v. Venegas (1998) 18 Cal.4th 47, 80.) It is 

within the common experience of every person who has used a radio or television antenna that 

electromagnetic signals are broadcast and received over a distance. There is therefore nothing 

unusual or foreign in the notion that the cellular telephone system uses towers that receive call 

signals broadcast from cell phones near to them. Further, over 170 million Americans own cell 

phones, and “almost everyone is presumably aware in a general sense that making cell calls 

entails sending and receiving information via cell towers.” (Note, Who Knows Where You've 

Been? Privacy Concerns Regarding the Use of Cellular Phones as Personal Locators (2004) 18 

Harv. J.L. & Tech. 307, 312, 313.)

The proposed cell tower testimony is relevant as the People have to prove the identity of 

the caller. The fact that Defendant’s phone accessed cell towers in the vicinity of where 

Defendant was living, working and stated he was when the calls were made is highly probative 

evidence of a material fact in dispute and as such is admissible. The testimony will not result in 

an undue consumption of time, will not be unduly prejudicial and, as it is directly related to the 

material issues in the case, will not confuse the issues or mislead the jury. 

//// 

//// 

//// 

////
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CONCLUSION
For the reasons stated, it is respectfully requested the Court admit the cell tower evidence.

Dated: June 11, 2018 Respectfully submitted:

SUMMER STEPHAN
District Attorney

By:

CHERIE B. SOMERVILLE
Deputy District Attorney

4
RESPONSE TO DEFENDANT’S MOTION TO EXCLUDE CELL TOWER EVIDENCE



1

2

3

4

5

6

7

8

9

10

11

12

13

14

SUMMER STEPHAN
District Attorney
CHERIE B. SOMERVILLE
Deputy District Attorney, SBN 244220
333 H Street, Suite 4000
Tel: (619)498-5904
Email: Cherie.somerville@sdcda.org

Attorneys for Plaintiff

JUN 1 2 2018CLERK OF THE SUPERIOR COURT° Y:_________ R. Camou

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DIEGO

SOUTH BAY DIVISION

THE PEOPLE OF THE STATE OF CALIFORNIA,

Plaintiff,

v.

BENJAMIN LEE BATHEN,

Defendant.

No. SCS294342/BCA405

PEOPLE’S SUPPLEMENTAL 
MOTION TO EXCLUDE 
DEFENSE PSYCHIATRIC 
EVIDENCE.

Date: June 12, 2018
Time: 9:00 a.m.
Dept: 15

21

The People anticipate Defendant will call a non-percipient witness, Dr. Raymond Murphy, 

at the guilt phase of trial, based on information previously provided and based on counsel’s 

statement yesterday in court. The People have been provided with a report from Dr. Murphy. 

The People are uncertain as to what the exact proffered testimony and relevance of Dr. Murphy’s 

testimony. Dr. Murphy concluded that 1) Mr. Bathen adamantly denies the allegations, 2) Mr. 

Bathen does not present as aggressive, assaultive, or predatory in any fashion, 3) Mr. Bathen 

would benefit from brief counseling as needed regarding his current circumstances. This would 

help to stabilize Mr. Bathen and provide support during this difficult time, and 4) Mr. Bathen 

does not present a danger to the community at large. Dr. Murphy concluded that Defendant has 

mild depression related to the current case. Dr. Murphy did not diagnose Defendant with any 

mental disorder or defect during the time of the Criminal Threats. Dr. Murphy’s conclusions are 

merely inadmissible character evidence based on inadmissible hearsay. None of the proffered 

conclusions presented by Dr. Murphy are relevant to the charges and therefore should not be 

admissible. Dr. Murphy’s conclusions are all based on hearsay statements from Mr. Bathen. 

Therefore, the People respectfully submit the following Motion in Limine to exclude defense 

expert testimony.
1
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ARGUMENT

I.

THE DEFENSE CANNOT USE AN EXPERT AS A VEHICLE TO GAIN 
INTRODUCTION OF OTHERWISE INADMISSIBLE HEARSAY STATEMENTS.

The People are at a loss as to why Dr. Murphy is being called as a witness other than as a way 

to introduce inadmissible hearsay and character evidence for which Dr. Murphy is not qualified to 

testify to. Dr. Murphy gives “reconunendations/treatment plan” as his opinion. None of this is 

relevant to any issue in this case. Dr. Murphy’s report is entirely based on Defendant’s self­

serving inadmissible hearsay and ardent denial of the charges. Dr. Murphy never gives any 

opinion as to Defendant’s mental state at the time of the charged offenses. As such, these 

statements are inadmissible as introduced by the defense. There is no hearsay exception allowing 

the defense to present such statements. Moreover, the defense psychiatric expert should not be 

allowed to discuss the details of Defendant’s interviews when he renders his opinion in the case.

Evidence Code section 801 provides that an expert’s opinion may be based on matter 

otherwise independently inadmissible so long as the matter may be reasonably relied upon by an 

expert in forming such opinion. Further, Evidence Code section 802 allows a witness giving 

opinion testimony to state on direct examination the matter upon which that opinion is based. 

There are, however, important limitations on the use of these Code sections. An expert cannot be 

utilized to testify to otherwise inadmissible hearsay under the rationale that the hearsay serves as 

a “basis” for the expert opinion.

In People v. Coleman (1985) 38 Cal.3d 69, 90-92, our Supreme Court recognized that:

While an expert may state on direct examination the matters which he relied in forming his 
opinion, he may not testify to the details of such matters, [citing Grimshaw v. Ford Motor Co. 
(1981) 119 Cal.App.3d 757; other citations omitted.] The rule rests on the rationale that while 
an expert may give reasons on direct examination for his opinions, including matters he 
considered in forming them, he may not under the guise of reasons bring before the jury 
incompetent hearsay evidence.’” (Id., atp.92; emphasis added.)

The Supreme Court went on to note that: “.. .in aggravated situations, where hearsay evidence 

is recited in detail, a limiting instruction may not remedy the problem.” (Ibid:, citations omitted.)

In People v. Nahabedian (1959) 171 Cal.App.2d 302, 310-311, the Court stated that: “[T]here 

is no right to put in evidence of matters which are incompetent as substantive evidence for the 

purpose of fortifying the opinion of an expert witness, even though they are offered under the 

guise of reasons for his opinion, and even though they might properly have been admitted on 

cross-examination to test and diminish the weight to be given his opinion. [Citations omitted.]
PEOPLE’S SUPPLEMENTAL MOTION IN LIMINE
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“The general rule which permits a witness to state the reasons upon which his opinion is 

premised may not be used as a vehicle to bring before the jury incompetent evidence.'1'’ (Id. at pp. 

310-311; emphasis in original.)

The Supreme Court’s position and forerunning case law thus set forth the permissible 

parameters of Evidence Code §§ 801 and 802. Defendant’s experts can properly tesi fy if 

applicable, that their opinions were based on out-of-court statements, written reports, or other 

material that might be hearsay if its admission was sought independently. However, it is error to 

allow defendant’s experts to testify about the details of these matters. (People v. Nicolaus (1991) 

54 Cal.3d. 551,582-583.)

In People v. Nicolaus, surpa, 54 Cal.3d 551, the defense called a psychiatric expert. In 

preparing his opinion in the case, he in part relied on professional articles on the “psychiatric 

mechanisms of child murderers.” Defense counsel sought to have admitted into evidence copies 

of these articles and several letters written by the defendant. The trial court refused to formally 

admit the documents into evidence. The California Supreme Court upheld the exclusion and held 

that exclusion of those documents did not prevent the defendant from presenting evidence 

relevant to his defense.

Allowing an expert to state the matters upon which he relied in forming his opinion, but 

preventing the expert to testify as to the details of such matters rests on the rationale that while an 

expert may give reasons on direct examination for his opinions, including the matters he 

considered in forming them, the expert may not under the guise of reasons bring before the jury 

incompetent hearsay evidence.

Clearly, to allow such evidence would effectively preclude the prosecution from cross­

examining the validity of trustworthiness of the underlying statements themselves. It would 

permit a Defendant in any criminal case to put forth his entire defense through the testimony of a 

single witness (the “expert”) thereby precluding any cross-examination of a defendant or his 

witnesses. This is not the law.

Another example is found in People v. Edwards (1991) 54 Cal.3d 787, in which the defendant 

shot two young girls who were camping in the Cleveland National Forest, killing one of them. 

The defendant then fled to Maryland where was arrested nine days later. At trial, the defense 

sought to introduce his notebook where he recorded certain thoughts in a notebook. For example, 

he complained of having headaches and feeling sick and often referred to himself in the third- 

person. After his arrest, the defendant was interviewed on tape at length. The defendant cried at

3
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0179 
several points, claimed not to remember anything about the shooting and the immediately 

surrounding events, and complained of headaches. The defense attempted to introduce this taped 

interview. The prosecution objected to both the notebook and the taped interview on hearsay 

grounds. The trial court sustained the objection and the California Supreme Court upheld its 

exclusion of the evidence:

“A defendant in a criminal case may not introduce hearsay evidence for the purpose of 

testifying while avoiding cross-examination. {People v. Harris (1984) 36 Cal.3d. 36, 69.)

We anticipate the defense may attempt to ask Dr. Murphy questions regarding interviews he 

has conducted with Defendant and possibly other individuals. Clearly, Dr. Murphy may not 

discuss details of the conversations he has had with Defendant or other individuals he has 

interviewed.

Dr. Murphy’s entire report is based off of Defendant’s self-serving hearsay statements. Dr. 

Murphy states that Defendant has mild depression related to the current legal circumstances. This 

is in no way relevant to any issue in this case and therefore, must be excluded. Furthermore, Dr. 

Murphy states that Defendant does not present as aggressive, assaultive or predatory in any 

fashion. This is not an issue in the case. Dr. Murphy also stated that Mr. Bathen is not a danger 

to the community at large. This is not an issue in the case and should not be presented to the jury. 

The report by Dr. Murphy is a report prepared for sentencing. It is not the type of expert 

testimony that should be presented to a jury in the guilt phase of a trial. All of Dr. Murphy’s 

“recommendations/treatment plan” are based on inadmissible hearsay and do not have any 

relevance to any of the issues presented in this case.

The defense is trying to elicit hearsay evidence and character evidence from Dr. Murphy 

while couching it as an expert opinion. Dr. Murphy bases his treatment plan and 

recommendations on Defendant’s adamant denial of the charges. This evidence must be 

excluded.

III.

A DEFENSE EXPERT CANNOT TESTIFY AS TO THE ULTIMATE ISSUE 
CONCERNING DEFENDANT’S MENTAL STATE PURSUANT TO PENAL CODE 

SECTIONS 28 AND 29.

While expert testimony, which embraces ultimate issue to be decided by trier of fact is 

generally admissible pursuant to Evidence Code section 805, Penal Code sections 28 and 29 

provide for a statutory exclusion of opinion to the ultimate issue when the expert is testifying as 

to whether the defendant had the required mental4state to commit the offense in question.
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Penal Code section 29 prohibits the admission of expert testimony at the guilt phase of a 

criminal trial on the question of whether the defendant had the required mental state. (See 1 

Cal.Crim.Law (4th), Defenses, §§27,28.) In People v. McCowan (1986) 182 Cal.App.3d 1, the 

defendant was charged with first degree murder, second degree murder, and attempted murder. 

The trial judge, relying on Penal Code §29, refused to permit defense counsel to ask psychiatric 

experts whether the defendant had the capacity to form a mental state in issue on the date he 

allegedly committed the offenses, and further barred expert testimony on whether had formed the 

required mental state at the time of the crimes. The court held the ruling was proper:

“The legislature has determined that judges and jurors are capable of deciding whether a 
defendant’s mental illness resulted in an inability to form the mental state required to sustain 
the charge. Such testimony is not ‘sufficiently beyond common experience that the opinion of 
an expert would assist the trier of fact.’” (Id. at p. 14.) (See 16 A.L.R.4th 666 [admissibility of 
expert testimony as to whether defendant had requisite specific intent.].)

In People v. Molina (1988) 202 Cal.App. 3d 1168, the court took note of Penal Code section 

28 (which abolished the defense of diminished capacity) and Penal Code section 29 and stated:

“The apparent meaning of the statutory language is that evidence of mental problems is 
inadmissible to show that a defendant lacked the capacity to form the requisite mental state, 
but is admissible to show that the defendant actually lacked the requisite mental state. An 
expert may testify regarding the defendant’s mental condition so long as the expert gives no 
opinion on the ultimate question of whether or not the defendant actually had the requisite 
mental state.” (Id. at p. 1173)

In People v. Rangel (1992) 11 Cal.App.4th 291, the trial court struck a defendant’s expert’s 

opinion that, given defendant’s voluntary intoxication, defendant did not deliberate, premeditate, 

or harbor the requisite specific intent to kill. The Court held that exclusion of this opinion 

testimony was proper. The Court explained that Penal Code §29 applies to expert testimony 

encompassing the effects of voluntary intoxication. (Id. at 302.)

In People v. Nunn (1966) 50 Cal.App.4th 1357, the defense proposed to present expert 

testimony to the effect that defendant’s “tendency to overreact, coupled with his level of 

inebriation, resulted in his compulsive firing of the weapon.” (Id. at 1362.) The trial judge ruled 

this opinion was inadmissible under Penal Code sections 28 and 29 and the appellate court upheld 

the trial court’s ruling:

“ [Penal Code 29] does not simply forbid the use of certain words, it prohibits an expert 
from offering an opinion on the ultimate question of whether the defendant had or did 
not have a particular mental state at the time he acted. An expert may not evade the 
restrictions of section 29 by couching an opinion in words which are or would be taken
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as synonyms for the mental states involved. Nor may an expert evade section 29 by 
offering the opinion that the defendant at the time he acted had a state of mind which is 
the opposite of, and necessarily negates, the existence of the required mental state.” (Id. 
at 1364.)
In People v. Page (1991) 2 Cal.App.4th 161, 187, the Court again deal with the issue of a trial 

court restricting the matter of which an expert may testify. The trial court allowed the 

psychologist to testify as to the general principles of social psychology, but it would not allow the 

professor to specifically relate those principles to the defendant’s statements, nor to offer an 

opinion concerning the reliability of the confession. Specifically, the defense was not allowed to 

play the tape recording containing Defendant’s statements or specifically refer to any portion of 

that taped statement. The Appellate Court agreed and upheld the trial court’s decision.

The following are additional examples addressed by the California Supreme and Appellate 

Courts. (See People v. San Nicholas (2004) 34 Cal.4th 614, 662 [in capital murder case in which 

defendant was accused of murdering his wife and her niece, trial judge did not abuse discretion in 

excluding psychiatrist’s testimony on spillover rage that related to whether defendant actually had 

requisite mental state, his testimony on general brain physiology that dealt with capacity to form 

mental state, and his testimony on neurotransmitters and those elements of spillover that 

amounted to capacity evidence]; People v. Bordelon (2008) 162 Cal.App.4th 1311, 1327 [in 

robbery prosecution, trial judge did not err in refusing to allow defense counsel to ask defense 

expert hypothetical question that would have indirectly elicited opinion regarding defendant’s 

specific intent in taking money from the bank.].)

To be clear, however, the People do agree that an expert may testify as to Defendant’s mental 

disorders so that a jury may be able to infer that the defendant lacked the requisite intent. (People 

v. Cortes (2011) 192 Cal.App.4th 873, 902.)

Lastly, Penal Code sections 28 and 29 have been deemed constitutional. In People v. Jackson 

(1984) 152 Cal.App. 961, the Court rejected a claim that Penal Code sections 27, 28 and 29 

violate due process. The Court stated exclusion of capacity evidence under Penal Code section 28 

does not prevent a defendant from disproving the necessary mental state, and thus does not 

relieve the prosecution of its burden of proving every element of the crime. (Id. at 968.) Likewise, 

exclusion of expert opinion testimony on the ultimate mental state under Penal Code 29 does not 

prevent a defendant from presenting a defense based on lack of the required mental element. (Id. 

at 969.) In People v. McCowan (1986) 182 Cal.App.3d 1, the court held that exclusion of capacity 

evidence under Penal Code §§ 25(a) and 28 (supra, §27) does not prevent a defendant from

6
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presenting a defense. (Id. at pp. 13-14.) Penal Code §29 permits expert testimony about a 

defendant’s mental state; the statue’s prohibition extends only to expert testimony about a 

defendant’s mental state; the statute’s prohibition extends only to expert testimony on the ultimate 

issue of the mental state required for the offense. The limitations thus imposed by the statutes are 

constitutionally permissible. (Id. at 14.) (See People v. Young (1987) 189 Cal.App.3d 891,905 

[challenges to constitutionality of Penal Code §§ 25, 28, 29 “have been consistently rejected.”].)

Accordingly, the People are seeking an order preventing testimony concerning whether 

Defendant had the capacity to form the requisite mental state and testimony that opines whether 

Defendant actually had formed the requisite mental state. Moreover, the People are seeking to 

exclude this testimony in whole as it has no relevance to any issue in this case. Again, the 

defense is seeking to elicit inadmissible hearsay evidence in the form of inadmissible character 

evidence disguised as some form of expert opinion.

IV.

IF DR. MURPHY IS ALLOWED TO TESTIFY THE PEOPLE ARE ENTITLED TO ALL 

RECORDS AND TAPES OF INTERVIEWS OF THE DEFENDANT CONDUCTED BY

ANY DEFENSE EXPERTS.

The People request that once this trial commences, that the defense be required to provide the 

People with un-redacted copies of all reports along with copies of all interviews conducted of the 

defendant that were relied upon by defense experts.

In People v. Jones (2003) 29 Cal.4th 1229, the California Supreme Court upheld the trial 

court’s order that the defense provide the prosecution with un-redacted copies of reports prepared 

by the court-appointed psychiatrist before the expert testified. The Jones court reasoned that: 

“By injecting his mental state as an issue in the case, and calling Dr. Thomas to testify, defendant 

-waived any challenge to the contents of the interviews on which Dr. Thomas relied. ” The 

California Supreme Court went on, in footnote 10, to distinguish Andrade v. Superior Court 

(1996) 46 Cal.App.4th 1609 and Rodriguez v. Superior Court (1993) 14 Cal.App.4th 1260. The 

Jones Court distinguished those cases on the grounds that they dealt with pretrial discovery. The 

Court reasoned that since the trial court order was made during trial, the pretrial discovery rules 

set out in Penal Code section 1054.3 were not implicated. As such, the trial court’s order that the 

defense provide the foil report was upheld. 

nn 

////
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CONCLUSION □ IE 3
The People request that the court exclude any testimony from Dr. Murphy as it is not relevant 

and it is based completely on inadmissible hearsay from Defendant Dr, Murphy’s report in no 

way presents any defense to the charges in this case.

DATED: June 12, 2018

SUMMER STEPHAN

By:

Respectfully submitted, 
CHERIE B. SOMERVILLE 
District Attorney

CHERIE B. SOMERVILLE 
Deputy District Attorney

Attorneys for Plaintiff
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(619) 498-5904 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DIEGO, SOUTH DIVISION
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THE PEOPLE OF THE STATE OF CALIFORNIA, CT. No.: SCS294342

Plaintiff, DA No.: BCA405

V. SENTENCING BRIEF.

BENJAMIN LEE BATHEN,

Date: July 19, 2018
Defendant.

Time: 8:30 a.m.
Dept: 15
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Comes now the plaintiff, the People of the State of California, by and through their 

attorneys, SUMMER STEPHAN, District Attorney, CHERIE B. SOMERVILLE, Deputy 

District Attorney, and respectfully submits the following SENTENCING BRIEF.

I.

STATEMENT OF THE CASE
On August 24, 2017, BENJAMIN BATHEN (hereinafter “Defendant”) was scheduled 

for felony arraignment. Defendant’s attorney of record at the time, Benjamin Theule, appeared 

for Defendant and the court issued and held a $25,000.00 bench warrant until September 15,

1
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2017. On September 15, 2017, Defendant appeared for his felony arraignment on a three count 

Complaint. The court set bail at $100,000.00. Defendant was charged with three counts of 

violating Penal Code section 422 (Criminal Threats). The crimes were alleged to have occurred 

on June 4,2017, July 3,2017, and July 5,2017. The named victim was Carolyn Jacobs.

The Preliminary Hearing was conducted on December 4, 2017, in front of the Honorable 

Judge Richard Oberholzer. Defendant was bound over on all charges. Defendant was 

immediately arraigned on the Information. Readiness Conferences were held on June 30, 2014, 

August 19,2014, and October 21,2014.

On April 2, 2018, Alicia Freeze substituted in as attorney of record for Defendant. On 

June 11, 2018, the jury trial commenced in front of the Honorable Judge Stephanie Sontag. On 

June 19,2018, the jury returned verdicts of guilt on all three counts of Penal Code section 422 

as felonies. Defendant was remanded into custody and a sentencing date was scheduled for 

July 19, 2018. The case is now before this court for sentencing.

IL

STATEMENT OF FACTS
BACKGROUND RELATIONSHIP BETWEEN VICTIM AND DEFENDANT;

Doctor Carolyn Jacobs (hereinafter “Dr. Jacobs”) is a licensed psychologist in the 

state of California. Dr. Jacobs has been in private practice in Chula Vista since 1992. Prior 

to becoming a psychologist Dr. Jacobs was a nurse.

Dr. Jacobs began treating Defendant in September of 2004. Defendant was referred 

to Dr. Jacobs by a colleague in the Washington D.C. area where Defendant had been living 

prior to moving to Southern California. Dr. Jacobs would see Defendant for in-person 

counseling sessions approximately every 2-3 weeks. When Defendant moved to Los 

Angeles they had phone counseling sessions.

In late 2008, Defendant informed Dr. Jacobs he would be moving to the Boston area 

for a job. Dr. Jacobs spoke with Defendant about the termination process and made some 

recommendations for therapists in the Boston area. Dr. Jacobs profession license only

2



1

2

3

4

5

6

7

8

9

10

11

12

0186 
permits her to practice in the state of California. Defendant wanted to continue therapy with 

Dr. Jacobs and became angry that she could not continue to treat him. Dr. Jacobs explained 

why she could not treat him and provided referrals for local therapists. During this time, Dr. 

Jacobs began receiving emails from Defendant. Defendant was offender by some comment 

and said he was going to file a lawsuit against Dr. Jacobs. Dr. Jacobs was never able to get 

clarification on what the specific complaint was. In one of the emails, Defendant wanted Dr. 

Jacobs to apologize to him. At this point, Dr. Jacobs contacted her professional liability 

insurance company and spoke with one of their attorneys regarding the termination process. 

Dr. Jacobs was assured she was in good standing with the board. In the last email Dr. Jacobs 

received from Defendant said he had the American Association line on speed dial and that if 

she did not apologize to him he would be initiating a law suit by a specific date. This last 

communication between Defendant and Dr. Jacobs occurred in late 2008 to early 22009. Dr.

13 Jacobs did not hear from Defendant until receiving the three voice messages on her work 

14 answering service on June 4th, July 3d, and July 5th of 2017. No lawsuit was ever filed by 

15 Defendant.

16 COUNT 1 
17 FIRST PHONE RECORDING ON JUNE 4, 2017:
18 June 4th, 2017, was a Sunday. Dr. Jacobs checked her AT&T message service on 

19 June 5th, 2017, and discovered the first voice message from Defendant had been left on June

20 4th, around 1:20 p.m.

21

22

23

24

The June 4th voice message is as follows:

“Hey Dr. Jacobs, Ijust want to let you know that I’m going to bust your fucking skull 

open you worthless bitch. You don’t ever fucking talk to me like that you fucking 

whore. Fuck you, I’ll bash your fucking skull. You ’re fucking dead. I’m going to

25 carve you up you fucking whore. Shut the fuck up! ”

26 Dr. Jacobs was home alone when she listened to the voice message. Dr. Jacobs was 

27 really terrified, frightened and stunned. Dr. Jacobs called her husband, Dr. Gary Jacobs, and

28 left a message for him to come home as soon as possible. Once Dr. Gary Jacobs was out of

3
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surgery he came home. Dr. Gary Jacobs listened to the voice message, went on-line and 

pulled up the phone number that left the voice message. Dr. Gary Jacobs was able to pulled 

up the name Benjamin Bathen associated with the phone number 617-992-4648. The 617 

area code is from the Boston, MA area. Dr. Jacobs then recognized the voice as belonging to 

Defendant. Dr. Jacobs and Dr. Gary Jacobs called 911 to report the death threats.

Chula Vista Police Officer Alan De La Pena took a report from the Jacobs and 

recorded the voice message. Officer De La Pena located Defendant’s Facebook profile 

which showed he was residing in Virginia and ha studied Information Technology at Boston 

Mass. Officer De La Pena called the phone number but did not receive an answer.

Dr. Jacobs took the threat very seriously. Dr. Jacobs kept the home security on all the 

time, kept the windows and doors locked 24/7, notified her colleagues to keep an eye out for 

anyone who might be coming to the office who should not be, a new security system was 

installed at the office, the hedges surrounding the property were trimmed down and Dr. 

Jacobs husband would meet her after work. Dr. Jacobs described having anxiety about not

15 knowing where Defendant was and if he would be apprehended.

16
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COUNT 2
SECOND PHONE RECORDING ON JULY 3, 2017:

July 3d, 2017, was a Monday. Dr. Jacobs received a second voice message on her 

AT&T answering service from Defendant.

The July 3d voice message is as follows:

“Hey Dr. Jacobs, I just want to let you know what a fucking bitch you are. You don’t 

talk to me about fucking dating you asshole. You should start dating. You should 

start dating. I can hurt you too you mother fucker. I’m going to carve you up, I’m 

going to rape you, I’m going to torture you, I’m going to fuckyou up. I’ll carve your 

fucking smile offyour face you stupid bitch. I’m not going to fucking start dating! 

Fuckyou!”

Illi
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COUNT 3
THIRD PHONE RECORDING ON JULY 5, 2017:

July 5th, 2017, was a Wednesday. Dr. Jacobs received a third voice message on her 

AT&T answering service from Defendant.

The July 5th voice message is as follows:

“Hey Dr. J, I just wanted to let you know that I’m still planning on coming out there 

kidnapping you, torturing you, raping the living shit out of you, and then I’ve come up 

with a great idea, I’m going to set you on fire. You dumb fucking bitch. Fuck you! 

Maybe you think, maybe get laid. Your friends think you need to get laid. You 

thought that shit was funny. You ’re going to fucking die. Then I’m going to find your 

daughter. I’m going to rape and murder that bitch too. You ’re fucking dead. ”

Dr. Jacobs reported the July voice messages to the Chula Vista Police Department. 

Dr. Jacobs was very terrified. The calls were more specific and more violent. The threat to 

come out, the sexual nature of the threats and the threat to harm her daughter led Dr. Jacobs 

to take all necessary precautions to keep her family and herself safe.

On July 26, 2017, Dr. Jacobs petitioned the court for a Civil Harassment Restraining 

Order. The Honorable Judge Dwayne Morning granted a temporary restraining order on July 

26, 2017. On August 15, 2017, the permanent restraining order hearing was continued until 

September 18, 2017. On September 18, 2017, after a hearing and testimony from Dr. Jacobs, 

the Honorable Judge Garry Haehnle granted a permanent restraining order that is in effect 

until September 12, 2020.

CELL PHONE RECORDS FOR 617-992-4648
On October 27, 2017, District Attorney Investigator Greg Gain was granted Search 

Warrant SI7-487 by the Honorable Judge Ana Espana. The Search Warrant authorized the 

following items to be seized from T-Mobile: Subscriber Information for telephone number 

617-992-4648, Call Detail Records for telephone number 617-992-4648, Text Message 

Detail Records for telephone number 617-992-4648, Cell Site Location Information for
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telephone number 617-992-4648 and Cell Tower Cite Lists containing all originating and 

terminating cell sites accessed by telephone number 617-992-4648. The date range for all 

records requested from T-Mobile was between June 1, 2017 and July 6, 2017.

The primary account holder’s name is listed as In Prepaid None Customer. The bill 

birth date is listed as 11/30/1977. Defendant’s date of birth is 11/20/1977. The subscriber 

address on the Call Detail Records is 1132 N. Kentucky Street, Arlington, VA 22205. This 

is Defendant’s home address as he states on a jail call made on September 17, 2017. The 

Home Market of the telephone number is Boston, MA. Defendant moved to Boston, MA in 

2008. The account was active between September 1, 2014 through September 4, 2017. In a 

jail call on September 17, 2017, Defendant says he does not know his cell phone number 

because he has a new cell phone. The current status of the telephone number as of October 

27, 2017, was listed as cancelled.

The Call Detail Records show an outgoing call from Defendant’s phone number 617­

992-4648 on 6/4/17 at 20:24:37 (UTC) to 619-525-7747 (Dr. Jacobs’ phone number). The 

duration of the call is listed as 80 seconds. The address listed as the originating tower is

The Call Detail Records show an outgoing call from Defendant’s phone number 617­

992-4648 on 7/3/17 at 19:48:02 (UTC) to 619-525-7747 (Dr. Jacobs’ phone number). The 

duration of the call is listed as 34 seconds. The Call Detail Records show an outgoing call 

from Defendant’s phone number 617-992-4648 on 7/3/17 at 19:52:26 (UTC) to 619-525­

7747 (Dr. Jacobs’ phone number). The duration of the call is listed as 60 seconds. The 

address of the originating and terminating tower for both calls is 810 Vermont Ave. North 

West, Washington, D.C.

The Call Detail Records show an outgoing call from Defendant’s phone number 617­

992-4648 on 7/5/17 at 13:14:53 (UTC) to 619-525-7747 (Dr. Jacobs’ phone number). The 

duration of the call is listed as 78 seconds. The address of the originating and terminating 

tower for this call is 810 Vermont Ave. North West, Washington, D.C.

CALL DETAIL RECORD MAPPING FOR 617-992-4648
Using the Tower Tracker program DAI Gain was able to map the call detail records

6
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(CDR’s) for three calls: 2 calls on July 3, 2017, and 1 call on July 5, 2017. The Tower 

Tracker program merges CDR’s and cell phone tower data and displays them utilizing 

Google Earth mapping. The program displays the cell tower with the Azimuth or sector of 

the cell tower utilized for the origination and termination of the phone call. DAI Gain first 

created a map that displayed all the cell towers utilized during the time frame of the received 

CDR’s: June 1st, 2017 through July 6, 2017. DAI Gain then plotted Defendant’s home 

address and work address as provided in JIMS during the booking process and by Defendant 

in jail calls (home: 1132 N. Kentucky Street, Arlington, VA; work: 1201 I Street NW, 

Washington, D.C.). The maps showed that all of the cell towers utilized during this time 

frame were in the vicinity of Arlington, VA and Washington, D.C.

The call detail records did show a call from Defendant’s phone number to Dr. Jacobs’ 

phone number on June 4, 2017. However, the CDR’s did not list a latitude or longitude for 

this call nor did they list an address for the originating and terminating tower. DAI Gain 

reached out to T-Mobile for further clarification as to the location of the tower for this call 

but did not receive a response.

The CDR’s did list latitude and longitude for the two calls placed from Defendant’s 

phone on 7/3/17 and the one call place on 7/5/17 to Dr. Jacobs’ number. The cell tower 

used for both of the calls covered the vicinity of Defendant’s work address.

The CDR’s did list latitude and longitude for the call place from Defendant’s phone 

on 7/5/17 to Dr. Jacobs’ number. The cell tower used for the call covered the vicinity of 

Defendant’s work address.

DEFENDANT’S JAIL CALLS
DAI Gain monitored jail calls placed by Defendant while he was in the San Diego 

County Jail on September 16th and 17th, 2017. In one call on September 17th, Defendant 

discusses the fact that Dr. Jacobs’ was his former therapist and had a restraining order 

against him. Defendant confirms he lives in Virginia. Defendant goes on to say “she’s 

alleging that somebody left an angry voicemail message on her cell phone, uh, or her 

answering machine. And she said that it’s me. Um, you know, but I would point out that the

7
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law says, for a threats case, the.. .the alleged victim has to believe that there’s a credible, 

realistic, reasonable belief that the.. .the threat could be immediately carried out right.. .And, 

you know, I was sitting in an office cubicle in Washington, D.C.. ..at a non-profit, um, 

writing software to help reduce poverty and hunger worldwide. So, you know, I mean, 

I. ..I.. .1 could not, um, carry out any threats against anyone.”

In a second call on September 17th, Defendant says “I think, you know, he’s pretty 

confident that once this is settled, I’m probably looking at, you know, a misdemeanor. So, I 

mean it doesn’t make sense to turn around and flee, leave you career that pays a six-figure 

salary for, um, you know, a misdemeanor and a fine, basically. You know, it’d be easier to 

just pay the whatever it is, the a thousand bucks. I mean, the only thing is, like, they might 

put me on probation or something like that, but, you know, he says he’s.. .he’s pretty sure 

there’s no chance of jail time.” The defendant also lists his place of work and home address 

in the phone call.

In 7 of the 13 calls monitored by DAI Gain, Defendant began the conversation by 

saying “Hey.” All three of the voice messages that Defendant left Dr. Jacobs begin with 

Defendant saying “Hey.”

POINTS AND AUTHORITIES
III.

SENTENCING OBJECTIVES
"The Legislature finds and declares that the purpose of imprisonment for crime is 

punishment. This purpose is best served by terms proportionate to the seriousness of the 

offense...(Penal Code section 1170(a)(1).) The extremely violent and graphic nature of 

Defendant’s threats, along with the following sentencing objectives and circumstances in 

aggravation, should be of primary concern to this court. The Judicial Council Rules provide 

the following objectives to be achieved in sentencing.

Rule 4.410 General Objectives in Sentencing.

A prison commitment would accomplish the following goals:

(1) Protect society and the victim from defendant’s conduct;

8
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(2) Punish defendant for his criminal behavior;

(3) Encourage the defendant to lead a law abiding life in the future and deter him from 

future offenses;

(4) Deter others from criminal conduct by demonstrating its consequences;

(5) Prevent the defendant from committing new crimes by isolating him for the period 

of incarceration;

(6) Secure restitution for the victim of the defendant’s crime; and

(7) Achieve uniformity in sentencing.

IV.
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AGGRAVATION
An examination of this case’s facts establishes that the circumstances in aggravation 

outweigh the circumstances in mitigation which are defined by Rule 423 of the California 

Rules of Court. The circumstances in aggravation are as follows:

Rule 4.414(a). Facts relating to the crime, whether or not charged or chargeable as 

enhancements, including:

Rule 4.414(a)(1): The nature, seriousness and circumstances of the crime as 

compared to other instances of the same crime. The extremely violent and sexually explicit 

threats the defendant left for Dr. Jacobs are shocking and terrorized the victim. The abject 

terror and torment inflicted by the defendant make these crimes stand out in comparison to 

other criminal threats cases. There was nothing vague, conditional or ambiguous about what 

the defendant intended to do to Dr. Jacobs and her daughter.

Rule 4.414(a)(2): Whether the defendant was armed with or used a weapon. The 

defendant’s words were his weapon.

Rule 4.414(a)(3): The vulnerability of the victim. Dr. Jacobs was particularly 

vulnerable given that she had no idea where the defendant was calling from and when and 

where he would show up to carry out his threats to kidnap her, cut her, set her on fire, bash 

her skull in, rape her and her daughter and murder them. Dr. Jacobs has had to live in a state 

of anxiety and fear of what would happen to herself, her colleagues, their patients and her

9
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family.

Rule 4.414(a)(4): Whether the defendant inflicted physical or emotional injury. 

The defendant has inflicted extreme mental and emotional injury on Dr. Jacobs (see 

attachment A: Victim Impact Statement from Dr. Carolyn Jacobs).

Rule 4.414(a)(6): Whether the defendant was an active or a passive participant 

The defendant was the active participant in these crimes.

Rule 4.414(a)(7): Whether the crime involved unusual circumstances unlikely to 

recur. The fact that the defendant has been stewing for years over his hatred for Dr. Jacobs is 

extremely concerning. The People are gravely concerned that the defendant will act out on 

his threats now so even more than ever since the defendant is now blaming Dr. Jacobs for 

deliberately ruining his life.

Rule 4.414(b). Factors relating to the defendant include that:

Rule 4.414(b)(3). Willingness to comply with probation. The defendant refuses to 

admit his guilt despite the overwhelming evidence in support of the verdicts. The defendant 

has zero insight into his actions which gives the People no confidence he would be a suitable 

candidate for probation.

Rule 4.414(b)(7). Remorse. The defendant refuses to admit his guilt despite the 

overwhelming evidence in support of the verdicts. The defendant blames Dr. Jacobs and has 

never shown even the slightest indication of remorse. The defendant has referred to the 

threats as “angry messages” in jail calls and has never shown any empathy for the pain and 

suffering he has and continues to inflict on Dr. Jacobs.

V.
PROBATION SHOULD BE DENIED AND DEFENDANT SHOULD BE 

SENTENCED TO STATE PRISON
While it is true that Defendant does not have a prior criminal record, several factors 

weigh heavily in favor of denying probation. First, the extremely violent and sexually 

explicit nature of the threats made. While Defendant will conclude his punishment relatively 

quickly, Dr. Jacobs will bear the impact of the Defendant’s violence the rest of her life.

10
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Second, Defendant has been stewing over his perceived issues with Dr. Jacobs for 

years. The fact that he has held onto this rage for so long is evidence of someone who has 

come unhinged.

Third, Defendant has now been convicted of three strike offenses and is blaming Dr. 

Jacobs for his current situation. This is alarming when looking at the totality of the 

circumstances given the amount of rage he felt before being convicted. Defendant’s conduct 

is outrageous, and a prison sentence will send a clear message that Defendant’s conduct will 

not be tolerated and he will be held accountable.

Finally, on August 11, 2017, Defendant composed a letter to Dr. Jacobs which 

probation included as an attachment to the probation report. In the letter, Defendant 

attempted to dissuade Dr. Jacobs from pursuing criminal charges. Defendant attempted to 

manipulate and dissuade Dr. Jacobs by stating “.. .1 hope you consider all the facts before 

ending a young man’s career and potentially taking his life away from him with a felony 

arrest warrant.”

There are clearly two sides to Defendant. One is the person his family believes him to 

be and the side he portrays with his education and work history. The other is the 

manipulative and explosively violent man who harbors deep seeded hatred towards Dr. 

Jacobs. All of these factors present an overwhelming case for imposing a state prison 

sentence.

VI.

DEFENDANT SHOULD BE SENTENCED ON COUNTS ONE, TWO AND 

THREE AND THOSE TERMS MUST BE CONSECUTIVE
Penal Code section 667(c)(6) requires consecutive sentences on Counts One 

(PC422), Two (PC422) and Three (PC422).
Penal Code section 667(c)(6) states:

(6) If there is a current conviction for more than one felony count not committed on 

the same occasion, and not arising from the same set of operative facts, the court shall 

sentence the defendant consecutively on each count pursuant to subdivision (e).”

11
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In People v. Lawrence (2000) 24 Cal.4th 219, the defendant, who had four prior 

strikes (three for robbery and one for attempted robbery), shoplifted a bottle of liquor and 

was pursued by the store manager. The defendant ran into the enclosed backyard of a 

residence one block east and one block north of the store. There, the defendant got in a fight 

with the homeowner and committed a felony assault against the homeowner’s fiancee. The 

defendant argued that the offenses (the petty theft with a prior and the assault) were 

committed on the same occasion, and therefore, the court was not required to impose 

consecutive sentences under section 667(c)(6). The trial court disagreed and sentenced the 

defendant to consecutive life terms. The Court of Appeal adopted the defendant’s argument 

and reversed. The Supreme Court, in turn, reversed the Court of Appeal and affirmed the 

trial court’s sentence. The Supreme Court wrote,

“Nothing in either the language of subdivision (a)(6) and (7) or its legislative history 

suggests the electorate intended these words to have a special or peculiar import different 

from their ordinary, generally understood meaning. The phrase ‘committed on the same 

occasion’ is commonly understood to refer to at least a close temporal and spatial proximity 

between two events, although it may involve other factors as well. Making mandatory 

consecutive sentences for those current crimes committed on different occasions is consistent 

with the focus of the three strikes law, which is recidivism. (Id. at p. 226, citing People v. 

Deloza (1998) 18 Cal.4th 585, 594-595, italics in original.) Crimes which must be sentenced 

consecutively are ones which either occur at different times or at different places around the 

same time.

In People v. Jenkins (2001) 86 Cal.App.4th 699, the defendant had three prior strikes 

for two armed robberies and a residential burglary. The defendant was convicted of 

attempted murder with a knife, residential burglary, aggravated assault, and making a 

criminal threat. On a single day, the following occurred (emphasis added): From outside 

an apartment where his ex-girlfriend was, the defendant threatened to kill her. Next, the 

defendant broke into the home armed with a knife and attempted to enter the ex-girlfriend’s

12
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room. He was disarmed of his knife while doing that. Next, when the ex-girlfriend’s 

daughter tried to intervene, the defendant shoved the daughter down the stairs, telling her, “I 

love you, but I gotta kill your momma.” Next, the defendant went downstairs, armed himseli 

with a knife, returned upstairs, and attempted to kill his ex-girlfriend by stabbing her. The 

appellate court found that section 667(c)(6) applied, noting that although the offenses all 

occurred at the same apartment, different victims were involved, “[additionally, the 

elements of the attempted murder of Arlisa (the ex-girlfriend) and the assault of Jamila (the 

daughter) were different. Finally, we note that each offense was separated by a sufficient 

amount of time in which defendant could consider the consequences of continuing to commit 

new criminal acts.” (Id. at p. 707.)

In the instant case, Defendant made each of the criminal threats on separate dates 

(June 4, 2017, July 3, 2017 and July 5, 2017). The threats increased in their seriousness over 

the course of the month, each one more graphic and violent than the last. The law requires 

consecutive sentences for each of the three counts.

CONCLUSION AND REQUESTED SENTENCE
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For the foregoing reasons, the People respectfully request the court impose consecutive 

sentences on each count as follows:

COUNT ONE: PC422
COUNT TWO: PC422
COUNT THREE: PC422

3 years consecutive
8 months consecutive
8 months consecutive

TOTAL: The People request the court sentence the defendant to a term of imprisonment 

in the state prison for 4 years and 4 months.

Dated: July 16,2018 Respectfully Submitted,
SUMMER STEPHAN
District Attorney

By: QjkjU^

CHERIE B. SOMERVILLE 
Deputy District Attorney
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June 24, 2018

Victim Impact Statement

Victim: Dr. Carolyn Jacobs

I am currently a licensed psychologist in Chula Vista, CA. I have been in clinical practice since 
1998.1 provide psychotherapy services to individuals, couples and families. Prior to my career 
as a psychologist, I was a registered nurse for 14 years. My entire professional career has been 
devoted to the helping professions. My husband and I have lived, raised our family, and 
worked in Chula Vista since 1982.

On June 4, 2017, both my professional life and my personal life profoundly changed. On that 
day, I received the first physically and sexually explicit death threat from a phone message 
made to my private practice messaging service from Benjamin Bathen; a former patient. I 
subsequently received two more death threats from Mr. Bathen; one on July 3, 2017 and 
another on July 5, 2017. The three death threats from Mr. Bathen were specific, sexually 
explicit and extremely violent. The last death threat also included a specific threat to kill a 
family member, which significantly increased my terror and my fear. The shock and terror I 
experienced from the threats from Mr. Bathen describing how he would torture and kill me was 
confounded by the fact that I had not had any contact with this patient for 10 years.

I believed that the three death threats from Mr. Bathen in 2017 were serious and that my life 
was in danger. Today, even after the criminal investigation, arrest, trial, and the three guilty 
verdicts found by the jury, I continue to believe that Mr. Bathen is dangerous and remains a 
serious threat to me. I have some peace of mind knowing that Mr. Bathen is in custody until his 
sentencing hearing in July. However, I continue to fear for my safety and security upon his 
release which will eventually take place, sometime in the future.

The emotional impact of this last year has left me feeling a range of thoughts and emotions. At 
first, I was in a state of extreme fear and helplessness. My chronic fear response has 
contributed to a heightened degree of stress and chronic anxiety. I began to experience 
sleeplessness and nightmares. I am extremely hypervigilant; always on the lookout. I have a 
fear of being alone. Over time, I have become physically exhausted and emotionally numb.

My efforts to protect myself resulted in the need to alter my personal and professional 
routines. I sought and was granted a civil restraining order against Mr. Bathen, which is in effect 
until 2020. Security measures in our home were increased. I kept my windows and doors locked 
at all times. Even today, I am still fearful of being alone in my home.
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My husband began to meet me at my office to walk me to my car. I was obligated to notify my 
professional colleagues in my office of the death threats in order to protect their safety and the 
safety of their psychotherapy patients. My colleagues instituted a "buddy system" to support 
one another when they walked to their cars after the work day. With the help of my landlord, I 
instituted increased security measures in my office, specifically related to access to who was 
entering and leaving the office.

Since 2017 to the present, my private practice has been negatively impacted. I have had 
financial loss due to the time required to meet with law enforcement, investigators, seeking 
civil restraining orders, appearing for hearings and continuances, meeting with District 
Attorneys, and participating as a witness in the trial. My husband, who is a physician and 
surgeon, has also been professionally impacted as he has tried to function as a support to me 
and participated as a witness in the trial.

I am aware that my view of the world and my profession as a safe space has changed since the 
crimes. The major impact on me has been the constant wondering if Mr. Bathen is going to hurt 
me, my husband, my children and/or my grandchildren sometime in the future. I have 
concerns about the level of violence and rage he expressed in the content of his death threats, 
especially considering the ten-year gap from my last contact with him in 2008 until he made the 
death threats in 2017. Finally, I have no evidence that Mr. Bathen has expressed any remorse 
over the pain and distress he has caused me and my family nor for the crimes he has 
committed. Because of his lack of remorse, I have a genuine fear of his retaliation against me 
and/or my family in the future. Mr. Bathen's lack of remorse and refusal to accept responsibility 
for his crimes, complicates my ability to reconstruct my life in the aftermath of his crimes.

Respectfully, I ask the court to consider the maximum sentence range allowed for the crimes 
Mr. Bathen has committed. I also request that I am notified of any post-conviction release 
proceedings and decisions (e.g. consideration of probation, notification of any parole hearings) 
that may come up for Mr. Bathen in the future. I hope that the recorded death threats that 
were submitted as evidence in the case will be reviewed and considered in any post-conviction 
decisions regarding Mr. Bathen. I request that he has no future contact (in any manner) with 
me and/or my family and that our confidentiality be protected as much as possible. Finally, I 
request that a criminal restraining (protective) order be granted for the maximum time allowed 
during his incarceration and for as long after his release as possible.

Thank you for this opportunity to address the Court.

Sincerely,

Dr. Carolyn Jacobs
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PLAINTIFF ABOVE-NAMED AND ITS ATTORNEY, SUMMER STEPHAN, DISTRICT 
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The defendant herein, BENJAMIN LEE BATHEN, submits the following statement in
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All references are to the California Rules of Court.
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I.

SUMMARY OF FACTS [Rule 4.437(c)(1)]

Defendant BENJAMIN LEE BATHEN (hereinafter, “Mr. BATHEN”), adopts the facts as 

documented in the Probation Officer’s Report.

II.

MATTERS IN DISPUTE & NOTICE OF INTENTION TO OFFER EVIDENCE

The only matter in dispute is the representation that Mr. BATHEN does not show remorse. Mr. 

BATHEN expressed to Deputy Probation Officer Janet Moore during the hour-long Probation Interview at 

the Vista Detention Facility that he felt very sorry that Dr. Jacobs is fearful, and that at no point did he ever 

wish any harm to her or her family. I was personally present during the Probation interview and observed 

Mr. BATHEN express these remorseful thoughts to DPO Moore.

14 III.

15

16

17
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THE COURT SHOULD IMPOSE FELONY PROBATION WITH CREDIT FOR TIME SERVED

The critical question posed today is: In what manner should the court exercise its discretion in 

resolving the issue of whether to impose a state prison commitment, or probation?

The District Attorney’s Office, through its representative, will recommend that the court resolve the 

question by imposing a state prison sentence. It is our position that such a resolution would be overly harsh. 

We are urging that this Honorable Court exercise its discretion by imposing Felony Probation.

In support of this recommendation, we respectfully request this Honorable Court to review the 

supportive documents submitted on behalf of Mr. BATHEN; specifically, the Psychological Evaluation 

conducted by Dr. Raymond Murphy; the letter written by Mr. BATHEN August 2017, which was submitted 

to Dr. Jacobs; and, the four (4) letters in support.

Mr. BATHEN should be given the benefit of several mitigating factors. He should get Felony

2
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1 Probation, and be released to CPAC pending approval of Interstate Compact to travel in and reside in the 
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state of Virginia, based on the following mitigating factors:

1) He has absolutely no record whatsoever;

2) Mr. BATHEN has no firearms registered to him or access to firearms;

3) He has a strong support network through family and friends;

4) He is highly educated and has a military background;

5) Mr. BATHEN voluntarily flew out to San Diego to address the charges and allegations, and 

has timely appeared for each and every court proceeding, without issue;

6) Mr. BATHEN has not contacted, either directly or indirectly, the alleged victim in this case at 

any point during the pendency of this case, which has been over one (1) year;

7) Prior to the proceedings, Dr. Jacobs had not spoken with Mr. BATHEN in ten (10) years;

8) Mr. BATHEN does not reside anywhere near Dr. Jacobs nor anywhere near California, but 

rather resides on the other side of the country in Virginia;

9) There were no weapons used;

10) The purported victim did not seek any medical attention. There were no sustainable injuries;

11) Mr. BATHEN was cooperative with law enforcement; and,

12) Mr. BATHEN is willing to comply with any and all Criminal Protective Orders for any

period of time, up to the maximum period of time allowed by law.

23
CRITERIA SUPPORTING A GRANT OF PROBATION [Rule 4.414|

24
Rule 4.414(a); Facts relating to the crime, including:

Rule 4.414(a)(1): The nature, seriousness and circumstances of the crime as compared to other

2 7 instances of the same crime. Here, the allegations are that Mr. BATHEN made three (3) threatening phone

28
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calls to his former psychologist over a year ago. It is established that Mr. BA THEN does not reside in the 

slate of California and has not been in the state of California for over ten (10) years. He only traveled to 

California for the purpose of litigating this case. Mr. BATHEN resides on the East Coast, and has lived 

there since 2008. Specifically, he has lived in Massachusetts and Virginia. He has always been employed, 

and surrounded by family support. He has had no negative contact with law erforcemenl.

In fact, it was his first and only contact with law enforcement when officers tracked him down in 

Virginia in order to serve him with the Civil Harassment Temporary Restraining Order back in August of 

2017 and advise him of a pendingfelony warrant. Mr. BA THEN thereafter hired a San Diego County based 

attorney, and voluntarily got on a plane andflew to San Diego to attend the Felony Arraignment and Civil 

Harassment TRO hearing.

“Criminal Threats” are defined as threats where there is a danger of imminent bodily injury. Mr.

BA THEN explained to Dr. Jacobs almost a year ago, in September of 2017, that he wishes no harm on her:

• “I can guarantee you that you are completely safe from me...”

• “lam not a threat in any way to either you or your family. "

• “1 can guarantee that you, your daughter, and your family have nothing to fear... ”

• “I wish you the best in your future and your career and 1 hope that you enjoy along life with

your family and children. "

The California Legislature defined Penal Code section 422 in narrow terms, in order to not infringe 

on constitutionally protected Free Speech pursuant to the First Amendment of the United States 

■ Constitution. There must be an “immediate prospect;" in the call made on July 5, 2017, the message 

indicates a “plan ” to come “out there. ” There is no immediate prospect of execution of the threat in that 

language.

Furthermore, emotional outbursts and mere angry utterances or ranting soliloquies, are not criminal

4
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threats per Penal Code section 422. (People v. Wilson (2010) 186 Cal.App.4th 789, 805.)

While Mr. BATHEN understands that the jury found him guilty of the crime, he respectfully urges 

this Honorable Court to look to the law, the historical basis, and the intent of the Legislature when drafting 

Section 422.

Rule 4.414(a)(2): The defendant was neither armed with nor used a weapon. Mr. BATHEN did not 

use a weapon in this case. He does not have any firearms registered to him.

Rule 4.414(a)(3): The victim in this case was not necessarily within those classes of persons deemed 

“vulnerable.” The purported victim, Dr. Jacobs, is an able-bodied, educated licensed psychologist.

Rule 4.414(a)(4): The defendant did not inflict bodily injury. No injuries were sustained. While it is 

understood that Dr. Jacobs is still “fearful ” and “insecure of her surroundings, ” her fear al this point is 

unreasonable. Since the inception of this case, in August 2017, Mr. BATHEN has not reached out to Dr. 

Jacobs. He has not called her; he has not tried to engage with her in Court or outside of the Courthouse at 

the many hearings conducted in this case; he has not tried to contact her on social media or via email; he 

has not gone anywhere near her office since they slopped in-person sessions close to twelve (12) years ago; 

he has never attempted to contact her at her home; and, he tried to mitigate any concern on her part by 

writing her a detailed letter in A ugust 2017 (provided to Dr. Jacobs via Mr. BATHEN’s attorney), where he 

emphasized five (5) times to Dr. Jacobs that she and her family “have nothing to fear from Benjamin Lee 

Bathen. ”

Rule 4.414(a)(5): The actual degree of monetary loss to the victim is unknown. Dr. Jacobs submitted 

a detailed Summary of Economic Losses to Probation requesting $25,100.00. Dr. Jacobs never testified 

under oath to any monetary loss she suffered. Mr. BA THEN understands that Dr. Jacobs may have had to 

miss out on some anticipated lost wages. However, he reserves the right to dispute the determination of the 

total amount of restitution. Specifically, Mr. BA THEN requests proof that sessions were actually canceled as

5
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0207
a result of Dr. Jacobs involvement in this criminal case. Just because hours were spent preparing this case, 

does not mean that those hours would have been otherwise paidfor by a current or potential client of hers. 

Mr. BA THENfurthermore disputes any lost wages on the part of Dr. Jacobs for choosing to attend closing 

arguments and jury verdicts.

Rule 414(a)(6): The defendant did not plan the commission of the crime. There is no evidence 

that Ms. BA THEN planned the phone calls. Rather, testimony confirmed that Dr. Jacobs and Mr.

BATHEN had not spoken to each other in ten (10) years.

Rule 4.414(a)(9): The defendant did not take advantage of a position of trust or confidence to 

commit the crime. Dr. Jacobs has not spoken with Mr. BATHEN in over ten (10) years. In fact, she had 

purged his file and initially did not recognize his voice.

23 Rule 4.414(b): Facts relating to the defendant, including:
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Rule 4.414(b)(1): The defendant has minimal criminal record. Mr. BATHEN has absolutely no 

record whatsoever.

Rule 4.414(b)(3): Defendant is willing and able to comply with the conditions of probation. Mr. 

BA THEN is willing and able to comply with probation and indicated that directly to the Probation Officer 

during his interview. He stated, “I just want to go back to Virginia, and I hope to never see Dr. Jacobs 

again. 1 just hope the court gives me Probation so 1 can move back to Virginia and be away from here, 

which is what Dr. Jacobs would want. ”

Rule 4.414(b)(4): The defendant is able to comply with reasonable terms of probation. Mr. BATHEN 

is a 40 year old man with no criminal history. He is highly educated. Mr. BA THEN has a High School 

Diploma, as well as a Bachelor of Fine Arts Degree from the School of the Art Institute of Chicago. He is 

currently working on his Master's Degree. He is in good health, exercising often through salsa dancing and 

seeking mental health treatment when needed. Mr. BA THEN was raised in a military family where he was

6
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0208 
taught discipline and a strong work ethic. In that vein, Mr. BATHEN has always been employed, and during 

a briefperiod of unemployment while living in Massachusetts, he used that time to attend extension classes 

at Harvard and the University of Massachusetts (Boston). When employed, Mr. BATHEN has excelled.

Currently, he is still employed by NumbersUSA, an education and research foundation, and they are aware 

of Mr. BATHEN’s current situation, yet remain supportive.

Mr. BATHEN has a strong, supportive family. His father, Terry Bathen, was an attorney for the 

Defense Intelligence Agency after retiring from the United States Army. Mr. BATHEN always wished to 

follow in the footsteps of his father, and has periodically discussed his hopes to join the National Guard 

or Reserves. In November 2017, Mr. BATHEN passed the physical examination to join the Maryland Air 

National Guard as an enlisted member assigned to the 175lh Wing al Warfield Air National Guard Base 

in Middle River, Maryland.

Mr. BATHEN’s family remains supportive. His father, Terry, and step-father, Vincent Crawley, 

attended the entirely of the trial proceedings. If granted Probation, Mr. BATHEN would return to Virginia 

to reside with Mr. Crawley. Mr. Crawley is also a former United States Army veteran. Mr. BATHEN’s 

girlfriend is an officer in the Air Force Reserves. Mr. BATHEN is now physically living close to his sister, 

Emily Edmiston, and his niece, and enjoys spending time with them. (See attached letters in support).

Rule 4.414(b)(5): The effect of imprisonment on the defendant and particularly his family will be 

extremely negative and counter-productive. Mr. BATHEN has strongfamily ties. As evidenced by the letters 

in support, he has a life andfuture in Virginia. If sentenced to a lengthy incarceration, his family would be 

forced to take on the burden of his financials. Furthermore, sentencing Mr. BATHEN to a prison sentence 

would result in him losing his job and ability to pay court fines and restitution costs. In addition, he would 

be released on parole in San Diego County, leaving him homeless, as he has no ties here. He would be 

homeless, depressed, and angry, stuck in an area where he has no support. I doubt this is what Dr. Jacobs

7
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wants.

Rule 4.414(b)(6): The stigma of felony conviction on the defendant’s record is sufficient 

punishment in and of itself. Mr. BATHEN came to San Diego County in June 2018 with a clean record. This 

conviction places three (3) felony strikes on his otherwise stellar background. If sentenced to a lengthy 

incarceration, he will lose his job. He is already likely kicked out of the National Guard, which is on its own 

quite upsetting for a man who had looked forward for close to fifteen (15) years to becoming an enlisted 

member and was so proud to be accepted. Furthermore, in 2016, Mr. BA THEN applied for a position as an 

Advanced Visualization Specialist with the National Geo-Spatial Intelligence Agency (NGA). The process 

requires an extensive background investigation and polygraph examination in order to obtain a Top Secret 

clearance. After eighteen (18) months, Mr. BATHEN was given a tentative offer of NGA employment. He 

was set to begin work on June 25, 2018. Clearly, he did not report for duty, as he was incarcerated.

Rule 4.414(b)(7): The defendant is sincerely remorseful. Despite the Probation Officer 's Report, 

Mr. BATHEN is in fact quite remorseful and has expressed apology after apology since August 2017.

Rule 4.414(b)(8): The defendant is not a danger to others if not imprisoned. Mr. BATHEN has 

no criminal record and he has no record of physical violence.

V.

CIRCUMSTANCES IN MITIGATION [Rule 4.423]

Facts Relating to the Crime:

Rule 4.423(a)(2): The victim was an initiator of, willing participant in, or aggressor or provoker of 

the incident. It appears from the phone calls that the caller was responding to something that Dr. Jacobs 

had said that had upset the caller.

Rule 4,423(6): The defendant exercised caution to avoid harm to persons or damage to property, 

or the amounts of money or property taken were deliberately small, or no physical harm was caused. Mr.

8
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BA THEN did not damage any property, take any money, or physically injure Dr. Jacobs. While Dr. 

Jacobs has expressed fear of Mr. BATHEN, there is no evidence that she has had to seek counseling or 

mental health treatment as a result of the conduct.

Rule 4.423(7): The defendant believed that he or she had a claim or right to the property taken, or 

for other reasons mistakenly believed that the conduct was legal. Jail calls were submitted as part of the 

trial in this case. There are calls where Mr. BATHEN advises a bail bondsman that he lives in Virginia 

and was working in Washington DC during these calls and he believed that the law required that the 

threat be immediate: “I could not, um, carry out any threats to anyone. ”

Facts Relating to the Defendant:

Rule 4.423(b)(1): The defendant has a relatively insignificant criminal record, and has no prior 

crimes of violence. Mr. BATHEN has no record.

Rule 4.423(b)(3): The defendant voluntarily acknowledged wrongdoing at an early stage of the 

criminal process. While Mr. BA THEN has not said “guilty, ” he has routinely expressed remorse towards Dr. 

Jacobs and tried to quell any of her fears. He has appeared timely for every court appearance, was 

respectful during all proceedings, and has been polite and cooperative.

VI.

PROPOSED SENTENCE AND OBJECTIVES OF SENTENCING |Rule 4.410) 
GENERAL OBJECTIVES OF SENTENCING

PROPOSED SENTENCE

Mr. BATHEN should be sentenced to Felony Probation, with credit for time served. Pending 

approval through Interstate Compact to travel to and reside in Virginia, Mr. BATHEN should be released to 

CPAC and reside in a hotel or Airbnb with a family member.

Mr. BATHEN has no criminal record. He was raised in a disciplined, military family. He successfully 

completed and received both a High School diploma and Bachelor of Arts. He is working on his Master’s

9



02
i

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Degree.

Mr. BATHEN is a member of the Maryland Air National Guard.

He was set to begin employment as an Advanced Visualization Specialist with the National Geo­

Spatial Intelligence Agency (NGA) in Virginia with Top Security Clearance on June 25,2018, but unable to 

report for duty due to his incarceration.

Mr. BATHEN has strong family ties and this is evidenced by the four (4) letters in support attached 

to the Probation Report.

Mr. BATHEN was evaluated by Dr. Raymond Murphy. The Psychological Evaluation is attached 

hereto. Dr. Murphy found Mr. BATHEN to be non violent and of very low risk of aggression or violence. 

Dr. Murphy indicated that Mr. BATHEN “does not present as aggressive, assaultive, or predatory in any 

fashion." He further concluded that Mr. BATHEN “does not present as a danger to the community at large."

Mr. BATHEN has advised Dr. Jacobs on several occasions that he is not a threat to her in any 

manner. In August 2017 he wrote a letter to her emphasizing this no less than five (5) times:

• “lam not a threat in any way to either you or your family."

• “After reading your report i was very disturbed and can guarantee that you, your daughter, 

and your family have nothing to fear from Benjamin Lee Bathen."

• “I can guarantee you that you are completely safe from me..."

• “I sincerely apologize for any anxiety that I may have caused you or your family over the 

course of our therapy sessions between 2004 and 2008."

• “I am also very happy to never be anywhere near you or your family again and never return 

to San Diego, California."

//

//
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0212
• ‘7 am sure that you are perfectly safe in the Chula Vista courthouse and I wish you the best 

in your future and your career and I hope that you enjoy a long life with your family and 

children. ”

Mr. BATHEN cannot be penalized for failing to accept responsibility for these calls. The Supreme 

Court has repeatedly emphasized that to “punish a person because he has done what the law plainly allows 

him to do is a due process violation of the most basic sort.” (United States v. Goodwin, 457 U.S. 368, 372 

(1982)). In United States v. Watt, the United States Court of Appeals for the Ninth Circuit warned that a 

“sentencing court cannot consider against a defendant any constitutionally protected conduct.” (United 

States v. Watt, 910 F.2d 587, 592 (9th Cir. 1990)). There is a fundamental principle that for “an agent of the 

State to pursue a course of action whose objective is to penalize a person’s reliance on his legal rights is 

patently unconstitutional.” (Wayte v. United States, 470 U.S. 598,630 (1985)). “Enhancing a sentence solely 

because a defendant chooses to go to trial risks chilling future criminal defendants from exercising their 

constitutional rights.. .the Sixth Amendment right to trial remains an important safeguard to defendants who 

insist on their innocence. Permitting courts to impose harsher sentences on those few defendants who do go 

to trial could in practice restrict the exercise of the right to those with unusual risk tolerance - or uncommon 

courage.” (United States of America v. Albert Silva Hernandez, Jr, No. 13-10428, D.C. No. 2:12-cr-00254- 

JCM-PAL-1, Filed July 10, 2018 (9th Cir. 2018)).

VII.

GENERAL OBJECTIVES OF SENTENCING

a. Protect society.

b. Punish the defendant.

c. Encourage the defendant to lead a law abiding life in the future and deter him from future

offenses.

11
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d. Deter others from criminal conduct by demonstrating its consequences.

e. Prevent the defendant from committing new crimes by isolating him for the period of 

incarceration.

f. Secure restitution for the victims of crime.

g. Achieve uniformity in sentencing.

CONCLUSION

For the above-mentioned reasons, Mr. BATHEN requests that he be sentenced to Felony Probation, 

with release to CPAC pending Interstate Compact to be permitted to reside in Virginia.

Dated: July 17, 2018
Respectfully submitted,

THE LAW OFFICES OF ALICIA C. FREEZE, APC
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RAYMOND G. MURPHY, PH.D. n2H*
Licensed Psychologist PSY 4878
Forensic Consultation
Psychological Evaluations (Criminal, Domestic, Juvenile)

Domestic Violence Consultation
PTSD Consultation
Child Sharing Plans

PSYCHOLOGICAL EVALUATION 
PRIVILEGED, CONFIDENTIAL INFORMATION

DATE OF EVALUATION

05-19-18, 05-24-18, 05-31-18, and 06-04-18

IDENTIFICATION

NAME:
AGE:
DATE OF BIRTH: 
RESIDENCE: 
MARITAL STATUS: 
EMPLOYMENT: 
BOOKING NUMBER: 
COURT#:

Benjamin L, Bathen 
40 
11-30-77
Springfield, Virginia 
Single, no children 
Web developer
NA
CS294342

SOURCE OF REFERRAL

Mr. Bathen was referred for a comprehensive psychological evaluation by his attorney, 
Ms. Alicia Freeze. Ms. Freeze is requesting information regarding Mr. Bathen's basic 
emotional status, whether he suffers from a mental disorder, does he present as 
aggressive, assaultive, or predatory in any fashion, and is he dangerous.

PRESENTING PROBLEM

When asked why he is currently involved in the legal process, Mr. Bathen states that he 
has been charged with making criminal threats.

PROCEDURES UTILIZED

• Clinical interview/history
• Mental Status Examination
• Brief Psychiatric Rating Scale
• Substance Abuse Subtle Screening Inventory
• HCR-20 Violence Checklist
• Firestone Assessment of Violent Thought
• Hare Psychopathy Checklist

751 Rancheros Drive Sic I0, San Marcos. C A 92069-3042 | 2333 First Avenue Stc. I02, San Diego, CA 9210I 
p: 760-594-29671 email; drpsYch@alt.nci

mailto:drpsych@att.nei
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RECORDS REVIEWED

• Charge summary dated June 27, 2017.
• Chula Vista Police Department crime report dated 06-05-17 by De La Pena.
• Chula Vista Police Department officer’s report dated 06-23-17 by Petray.
• District Attorney Bureau of Investigations victim/witness interview by G. Gain, six 

pages.
• Minute order dated 09-18-17.
• Civil harassment restraining order after hearing, CH130, filed September 18, 2017.
• Temporary restraining order, CH110, filed July 26, 2017.
• Minute order dated 08-15-17.
• Proof of personal service, CH200, filed August 15, 2017.
• Request for civil harassment restraining orders, CH100, filed July 26, 2017.
• Personal communication from Carolyn Jacobs, Psy.D. dated July 26, 2017.
• Jail call notes, three pages.
• District Attorney Bureau of Investigations monitored jail communications, G. Gain 

dated 10-27-17.

HISTORY

Mr. Bathen reports that he was born at Ft. Belvoir, Virginia. His father was in the Army, 
attached to Judge Advocate General’s office. He lived in Virginia with his family until 
approximately age 10, and then moved to Germany with his family to age 18.

Mr. Bathen’s mother is 72. She lives in Scotts Valley, California, Northern California 
Bay Area. She is retired, and he indicates that they have a good relationship.

Mr. Bathen's parents divorced when he was 13. His father is 74 and lives in Falls 
Church, Virginia. He is retired from the Army and retired from the Federal Government. 
They have a good relationship.

Mr. Bathen reports that he has four sisters, one biological sister that is 42, two adopted 
sisters that are 20 and 18, and one stepsister. He describes his childhood as "very 
good. I played soccer. I grew up on military bases. We moved a lot because my dad 
was in the military, but we were a loving family. When my parents divorced, it was kind 
of hard on me, but I didn’t get any counseling. Otherwise, I did well. I enjoyed school 
and had fun as a kid.’’

Mr. Bathen denies any abuse as a child. He indicates that he was never physically, 
sexually, or emotionally abused.
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Health History

Regarding his health, Mr. Bathen states “it’s okay, but not great. It could be better. I 
should work on it. I recently did the Air Force 5K. I am in the Air National Guard. I 
enlisted in 2017.”

When asked if he uses tobacco, he states that he smokes but has never used any 
drugs of any kind. His use of alcohol is limited. He continues stating "they say I have 
borderline high blood pressure. I sleep good. I use melatonin, which helps. My eating 
is okay. I have some anxiety, but I think I have a good appetite for the most part. 
Currently, I am medicated with Lexapro by my general practitioner for depression. I 
think it helps."

Mr. Bathen's medical history is generally uneventful. He reports no problems as a child 
or adolescent. In his 20s, he had no problems. In his 30s, he reports having his 
wisdom teeth removed, and currently he is doing quite well.

Regarding mental health history, Mr. Bathen indicates the following. "I first realized that 
I was depressed when I was in San Diego. I was about 26. I was working for Rockstar 
Games. They had severe working conditions. It was the video game industry which is 
horrible. I felt depressed over what was going on. I went back East to see my family. I 
saw a therapist in Washington, Roberta Gilbert, Ph.D. I saw her one time. She referred 
me to Dr. Carolyn Jacobs in San Diego. I guess they were colleagues.”

He continues "I started seeing Dr. Jacobs here in the fall of 2004. I saw her regularly 
face-to-face, and after I moved to Los Angeles, I was working for Disney Pictures. We 
did phone consultation. I did that until September of 2008. My last contact with her was 
in February of 2009 by e-mail.”

When questioned about any diagnosis for his emotional concerns, he states "she never 
gave me a specific diagnosis. After her, I saw a psychologist in Cambridge, 
Massachusetts. He said I had mild depression due to my work situation.”

Mr. Bathen denies any suicidal ideation, but states “I felt pretty bummed out at times." 
He denies any homicidal ideation. He indicates that he has never been hospitalized 
psychiatrically, and has been medicated with Prozac, Cymbalta, and Wellbutrin to no 
effect. He reports that Lexapro has been helpful.

Mr. Bathen denies ever being involved in rehabilitation due to alcohol or drug use. He 
has never had a DUI and never been cited for public intoxication. He has never 
attended 12-step programming for any addictive behaviors.
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Educational History

Mr. Bathen reports that he attended Heidelberg American High School in Germany, 
graduating in 1996. He states that he was a good student with a 3.5 grade point 
average. He states "I was very happy there. I had lots of activities. I was captain of the 
wrestling team. I ran cross country. I did a lot of dating. I had quite a few girlfriends."

Mr. Bathen reports that he had an academic scholarship and attended "The School of 
the Art Institute of Chicago". He studied art and technology and received his Bachelor's 
of Fine Art in 2000.

In addition, Mr. Bathen reports that he has taken numerous classes at UCLA, Harvard, 
and University of Massachusetts Boston, which is currently in process. “I have taken a 
lot of classes in computer science and programming, so that I could stay current in the 
field."

Mr. Bathen reports that he is a member of the Maryland Air National Guard 175 Wing, 
and he is currently in training to complete his basic training.

Employment History

Mr. Bathen reports a work history that is quite varied and extensive. He first started 
working at 14, mowing lawns and working on the Army base. He continued working on 
the military base at the PX up until 17. He then went to college, where he worked in the 
mailroom sorting mail for 2 years. In addition, he was a resident assistant for a year.

From 19 to 25, Mr. Bathen reports that he did various jobs providing animation, drawing 
cartoons, and working in the video game industry for Funnybone Interactive, producing 
computer games for kids.

At 25, Mr. Bathen began working for Rockstar in San Diego. He relocated from the East 
Coast, and states "it was the hardest year of my life. I eventually got laid off by 
Rockstar. I had been working 6 days a week. I went to work for High Moon. It was so 
bad that I stayed 2 days and walked out."

He continues “following High Moon, I went to work for Sony as a contractor. I was 
working 36 hours a week plus 45 hours of overtime. They wanted a minimum of 60 
hours a week. I was having a lot of trouble. I did that for 6 months and finally got a job 
in LA working at Disney Virtual Reality Studios in Hollywood. I did that for 3 years and I 
can only say that they are the best."

At about this time, Mr. Bathen reports that he began his phone consultations with 
Dr. Jacobs, because he had moved from San Diego to LA.
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At 30, Mr. Bathen’s worked for Harmonix Music System in Cambridge, Massachusetts 
located at the Harvard Film Library. They developed the video game “Beatles Rock 
Band.” He states "by 32, I was burned out. I had had enough. I needed a change. 
Almost everyone I knew in this business was taking Prozac. Their health deteriorated. 
Their blood pressure went up. Everything was bad.”

Mr. Bathen states “I went to school at Harvard, taking one course at a time in things like 
Java language, website development, and programming.”

At 34, I secured a programming job at SDL, a small programming company. I was there 
for about a year and a half. It was okay.”

By 36, I worked for First Marblehead, a student loan company, as a programmer, doing 
Java. I was also attending University of Massachusetts, pursuing a Master’s of Science 
in information technology. I did well. I completed the program. I was there for about a 
year."

"At 37, I worked for Ark Network Security Solutions, doing cyber security. I was there 
for about a year. At 39, I worked for 7 months at a non-profit IFPRI, doing 
programming, and then got my current job at NumbersUSA, where I have worked 
continuously. It’s a non-profit in Washington. I am a web programmer. It is a great 
job. We provide funding for lower levels of immigration.”

Mr. Bathen states “eventually, I would like to work for the Federal Government in a 
similar type of job.”

Recreation

For fun, Mr. Bathen states “the year that I was unemployed, I spent in Cambridge, was 
the best year of my life. I did cycling, martial arts, salsa dancing. I became social. I 
met lots of women. I worked out. I felt really good.”

Marital History

Currently, Mr. Bathen states “I have a girlfriend, Dana. She is a major in the United 
States Air Force Reserve. She does administrative work. We don’t live together, but 
we see each other regularly.” They have no plans for marriage at this time, although he 
states “I would consider it."

Mr. Bathen reports "I have had several live-in relationships of about a year or more. I 
still have contact with these women, their friends. I always like to have a girlfriend."

Legal History

Mr. Bathen indicates that he has been arrested one time only regarding his current 
offense.
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Mr. Bathen states that he has no priors. He has never been arrested for driving under 
the influence, never been arrested for public intoxication, and never attended 12-step 
programming.

Mr. Bathen reports a limited drug history. He indicates that he used marijuana in high 
school briefly, and has not used marijuana or any other drugs since that time.

Mr. Bathen's use of alcohol is similarly limited. He indicates that he may drink socially, 
possibly have a beer. He has been drunk only a few times, and never had any serious 
effects from alcohol, such as blackouts.

DISCUSSION OF PRESENT CIRCUMSTANCES

Mr. Bathen reports that he is currently being charged with making criminal threats to Dr. 
Carolyn Jacobs, Psy.D. Dr. Jacobs was Mr. Bathen’s therapist from the fall of 2004 to 
February of 2009, when their last contact was by e-mail.

Mr. Bathen reports the following. “She alleges I am a threat to her, that I threatened her 
life in June and July of 2017. She says there were three voicemails that were left on her 
machine. The court issued a subpoena for the phone number used. Dr. Jacobs claims 
it is me. There is no factual basis for that claim. I deny that I made those voicemail 
messages."

Mr. Bathen goes on to state "I haven't been to California since the beginning of 2008 
when I was last there."

Mr. Bathen states “we had a phone consultation till 2009, and the relationship ended by 
e-mail about April of 2009. I have had no contact with her since then and I didn't leave 
those threatening messages."

BEHAVIOR, ATTITUDES, AND MENTAL STATUS

Mr. Bathen is an attractive, youthful-looking, 40-year-old male. He is right-side 
dominant with vision and hearing that appeared to be well within normal limits. He was 
dressed neatly in a clean businesslike attire at the time of the examination. His 
grooming was appropriate. He has short nicely combed hair and no facial hair.

Mr. Bathen presents as an engaging, open, and conversational manner. It is apparent 
that he is quite bright and his verbal presentation is fluent, well-organized, direct, and 
engaging.

Mr. Bathen was cooperative throughout the evaluation process. His verbal skills 
appeared to be excellent. Mr. Bathen’s mental status is well-oriented to person, place, 
and time with no evidence of serious mental disorder, hallucinations, or delusions. His 
affect was appropriate at all times.
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TEST RESULTS

• Intellectual Factors

Intellectually, Mr. Bathen appears to be functioning at or above the average range as 
indicated by basic cognitive skills. His word usage and development is excellent. His 
ability to present complex issues and use problem-solving techniques is well above 
average, and there is clear evidence of an excellent knowledge of the world around him 
and the fine details of his technical employment. There is little doubt Mr. Bathen 
functions at a high level of intellect and cognitive ability.

• Emotional Factors

Emotionally, Mr. Bathen presents a picture of a generally adaptive and well directed 
40-year-old male. There are no signs of psychotic thought processes or idiosyncratic 
thinking, nor are there indications of any other type of mental disorder. Mr. Bathen does 
present with mild depressive overtones, although these appear to be long-standing and 
of a situational nature, primarily related to employment circumstances. Mr. Bathen has 
never experienced any unusual mental state that would require psychiatric intervention 
or hospitalization, and indeed, his pursuit of counseling/psychotherapy has been for 
personal growth and self-improvement

At the present time, Mr. Bathen presents with some evidence of anxiety regarding his 
current legal circumstances, although he indicates that he is relatively certain that there 
will be a positive outcome and that he will be able to move on.

Mr. Bathen presents with no unusual emotional tone that would suggest difficulties in 
maintaining goal direction or focus. He is highly prosocial in his general activities, both 
vocational and social, and there is no indication whatsoever of any potential for 
aggressive acting out.

• Aggression and Violence

Mr. Bathen was administered the HCR-20 Violence Checklist as a means of assessing 
potential for risk in this arena. His history and background offer no evidence 
whatsoever that he is likely to act out in an aggressive, assaultive, or predatory fashion.

In addition, Mr. Bathen was administered the Firestone Assessment of Violent Thought, 
a measure of an individual’s utilization of anger and aggressive fantasies. His 
performance on the Firestone Assessment of Violent Thought was well within the 
normative range, with no indicators whatsoever falling in a range of scores that would 
suggest any difficulty with anger or its expression.

Mr. Bathen’s overall Firestone Assessment of Violent Thought total was at the 19th 
percentile with a T-score of 41, placing him well below any risk factors. His validity 
scales are well within the acceptable range, and there were no indications of negativity 
in his performance.
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Mr. Bathen’s overall performance in areas related to anger and its expression was well 
within acceptable/normal ranges, offering no evidence whatsoever of past indicators or 
current functioning that would suggest he is likely to act out in an aggressive, assaultive 
fashion.

• Substance Abuse Factors

Mr. Bathen’s performance on the Substance Abuse Subtle Screening Inventory offered 
no indicators that he is likely to indulge excessively in use of alcohol or drugs. His 9 
critical item scores were all scored in the negative direction, and his overall probability 
for having substance abuse problem was scored at the lowest level.

• Antisocial Factors

Mr. Bathen was administered the Hare Psychopathy Checklist as a means of assessing 
basic levels of antisocial development or criminalized behavior. Indeed, Mr. Bathen’s 
history and background offered no evidence whatsoever of antisocial functioning. His 
adult life has been highly prosocial and well directed with strong emphasis on 
employment and social skills. His performance on the Hare Psychopathy Checklist 
placed him in the lowest possible category of potential for acting out in an antisocial or 
criminalized fashion.

IMPRESSION

• Mild depression related to current legal circumstances.
• Global Assessment of Functioning: Current - 60 to 70, mild symptoms.

RECOMMENDATIONS/TREATMENT PLAN

1. Mr. Bathen is currently charged with having made serious threats to his past 
psychologist. Mr. Bathen adamantly denies these allegations.

2. Mr. Bathen does not present as aggressive, assaultive, or predatory in any fashion.

3. Mr. Bathen would benefit from brief counseling as needed regarding his current 
circumstances. This would help to stabilize Mr. Bathen and provide support during 
this difficult period.

4. Mr. Bathen does not present as a danger to the community at large.

Raymond G. Murphy, Ph.D.
Forensic And Consulting Psychologist 
RGM/mm/sr
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NOTICE: THIS TERMINATION ORDER DOES NOT TERMINATE ANY EXISTING 
FAMILY, JUVENILE, OR PROBATE COURT ORDERS.

ORDER

1. THE COURT ORDERS:
Effective (today's date): July 19, 2018 , the Protective Order in the above-entitled case and issued on (date): obi'll J

restraining (name of restrained person): Benjamin Lee Bathen • '
listing as protected person(s):
Carolyn Jacobs, Female, 7/10/49

is terminated.

2. This termination order supersedes all prior protective orders in the above-entitled case.

3. The court or its designee must ensure that this order is electronically transmitted to the Department of Justice within one business 
day by either (check one)
a- I x I transmitting a physical copy of the order to a local law enforcement agency authorized by the Department of Justice to 

enter orders into the California Law Enforcement Telecommunications System (CLETS)
b. | | entering the order into CLETS directly, but only with the approval of the Department of Justice.

4. | x | The prosecuting agency is to notify the protected person(s) of this order.

Executed on: JUL 1 9 2010
STEPHANIE SONTAG

Department/Division: 
/ South
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
STREET ADDRESS: SOUTH COUNTY DIVISION
MAILING ADDRESS: 500 3RD AVE

city AND ZIP code: CHULA VISTA, CA 91910-5649
branch name: SOUTH BAY BRANCH

FOR COURT USE ONLY

E i L E 
h Clerk of the Superior Court i-—

JUL I 9 2018

PEOPLE OF THE STATE OF CALIFORNIA 
vs.

DEFENDANT: Benjamin Lee Bathen

U3®gi

CRIMINAL PROTECTIVE ORDER—OTHER THAN DOMESTIC VIOLENCE 
(CLETS - CPO) (Pen. Code, §§ 136.2,136.2(i)(1), and 646.9(k))

rx~] ORDER UNDER PENAL CODE, §136.2
I----- 1 MODIFICATION
ORDER Uf^DER:

|----- 1 PENAL CODE, §136.2(l)(1) |----- 1 PENAL CODE, § 646.9(k)

CLERK OF THE SUPERIOR COURT3Y:__________R. Camou________________
CASE NUMBER

SCS294342

PERSON TO BE RESTRAINED (complete name): Benjamin Lee Bathen
Sex: [x] M □ F Ht.: 5-08 WL: 190 Hair color: blk Eye color: brn Race:W Age: 40 Date of birth: 11/20/77

1. This proceeding was heard on (date): 7/19/2018 at (time): 8:30 a.m. in Dept.: 15 Room:
by judicial officer (name): Stephanie Sontag

2. This order expires on (date): 7/18/2028 . If no date is listed, this order expires three years from date of issuance.
3. | x | Defendant was personally served with a copy of this order at the court hearing, and no additional proof of service of this order 

is required.
4. FULL NAME, AGE, AND GENDER OF EACH PROTECTED PERSON: 

CAROLYN JACOBS (female 7/10/49)
5. | | The court has information that the defendant owns or has a firearm or ammunition, or both.
GOOD CAUSE APPEARING, THE COURT ORDERS THAT THE ABOVE-NAMED DEFENDANT
6. must not harass, strike, threaten, assault (sexually or otherwise), follow, stalk, molest, destroy or damage personal or real property, 

disturb the peace, keep under surveillance, or block movements of the protected persons named above.
7. must not own, possess, buy or try to buy, receive or try to receive, or otherwise obtain a firearm or ammunition. The 

defendant must surrender to local law enforcement, or sell to or store with a licensed gun dealer any firearm owned by 
the defendant or subject to his or her immediate possession or control within 24 hours after service of this order and 
must file a receipt with the court showing compliance with this order within 48 hours of receiving this order.
| | The court has made the necessary findings and applies the firearm relinquishment exemption under Code Civ. Proc.,

§ 527. 9(f). The defendant is not required to relinquish this firearm (specify make, model, and serial number of firearm):

8. must not attempt to or actually prevent or dissuade any victim or witness from attending a hearing or testifying or making a report to 
any law enforcement agency or person.

9. must take no action to obtain the addresses or locations of protected persons or their family members, caretakers, or guardian 
unless good cause exists otherwise. |_|The court finds good cause not to make the order in item 9.

10. | | must be placed on electronic monitoring for (specify length of time): . (Not to exceed one year
from the date of this order. Pen. Code, § 136.2(a)(1)(G)(iv), and Pen. Code, § 136.2(i)(2).)

11. | x | must have no personal, electronic, telephonic, or written contact with the protected persons named above.
12. | x | must have no contact with the protected persons named above through a third party, except an attorney of record.
13. | x | must not come within 100 yards of the protected persons named above.
14. | ~l may have peaceful contact with the protected persons named above, as an exception to the "no-contact" or "stay-away" 

provision in item 11,12, or 13 of this order, only for the safe exchange of children and court-ordered visitation as stated in:
a. | | the Family, Juvenile, or Probate court order in case number: issued on (date):
b. | | any Family, Juvenile, or Probate court order issued after the date this order is signed.

15. | x | The protected persons may record any prohibited communications made by the restrained person.
16. Other orders including stay-away orders from specific locations: 

home, employment, school, vehicle

Executed on: Jul 19, 2018
_________________ (DATE)-

De pa rtment/Dl vision:

STEPHANIE SONTAG
re™ Adop^o, CRIMINAL PROTECTIVE ORDER—OTHER THAITDOMESTIC VIOLENCEjudichi uourdi oi GBMomia
CR-161 |Rev January 1, 2017] (CLETS—CPO)
Approved by Department at Justice

Papal of2
Code, §§ 136 2. 646 9(k) 

and 136.2(l)(1) 
www. courts ca gav

http://www.courts.ca.gov


WARNINGS AND NOTICES
1. VIOLATION OF THE ORDER IS SUBJECT TO CRIMINAL PROSECUTION. Violation of this protective order may be punished as 

a felony, a misdemeanor, or contempt of court.

2. NOTICE REGARDING FIREARMS. Any person subject to a protective order Is prohibited from owning, possessing, 
purchasing or attempting to purchase, receiving or attempting to receive, or otherwise obtaining a firearm. Such conduct 
is subject to a $1,000 fine and imprisonment. The person subject to these orders must relinquish any firearms (by 
surrendering the firearm to local law enforcement, or by selling or storing it with a licensed gun dealer) and not own or 
possess any firearms during the period of the protective order. (Pen. Code, § 136.2(d).) Under federal law, the issuance of 
a protective order after hearing will generally prohibit the restrained person from owning, accepting, transporting, or 
possessing firearms or ammunition. A violation of this prohibition is a separate federal crime.

Specified defendants may request an exemption from the firearm relinquishment requirements stated in item 7 on page 1 of this 
order. The court must check the box under item 7 to order an exemption from the firearm relinquishment requirements, if the 
defendant can show that the firearm is necessary as a condition of continued employment, the court may grant an exemption for a 
particular firearm to be in the defendant's possession only during work hours and while traveling to and from work. If a peace 
officer’s employment and personal safety depend on the ability to carry a firearm, a court may grant an exemption that allows the 
officer to carry a firearm on or off duty, but only if the court finds, after a mandatory psychological examination of the peace officer, 
that the officer does not pose a threat of harm. (Code Civ. Proc., § 527.9(f).)

3. ENFORCING THIS ORDER IN CALIFORNIA
• This order must be enforced in California by any law enforcement agency that has received the order or is shown a copy of the 

order or has verified its existence on the California Law Enforcement Telecommunications System (CLETS).
• Law enforcement must determine whether the restrained person had notice of the order. If notice cannot be verified, law 

enforcement must advise the restrained person of the terms of the order and, if the restrained person fails to comply, must 
enforce it. (Code Civil Proc., § 527.6.)

4. CONFLICTING ORDERS-PRIORITIES FOR ENFORCEMENT
If more than one restraining order has been issued, the orders must be enforced according to the following priorities:
a. Emergency Protective Order: If one of the orders is an Emergency Protective Order (form EPO-001) and is more restrictive than 
other restraining or protective orders, it has precedence in enforcement over all other orders. (Pen. Code, § 136.2(c)(1)(A).) 
b. No-Contact Order. If there is no EPO, a no-contact order that is included in a restraining or protective order has precedence in 
enforcement over any other restraining or protective order.
c. Criminal Order If none of the orders include a no-contact order, a domestic violence protective order issued in a criminal case 
takes precedence in enforcement over any conflicting civil court order. (Pen. Code, § 136.2(e)(2).) Any nonconflicting terms of the 
civil restraining order remain in effect and enforceable.
d. Family, Juvenile, or Civil Order: If more than one family, juvenile, or other civil restraining or protective order has been issued, 
the one that was issued last must be enforced.

5. EFFECTIVE DATE AND EXPIRATION DATE OF ORDERS
• These orders are effective as of the date they were issued by a judicial officer.
• These orders expire as ordered in item 2 on page 1 of this order, or as explained below.
• Orders under Penal Code section 136.2(a) are valid as long as the court has jurisdiction over the case. They are not valid after 

imposition of a county jail or state prison commitment. (See People v. Stone (2004) 123 Cal.App.4th 153.)
• Orders issued under Penal Code sections 136.2(i)(1) and 646.9(k) are valid for up to 10 years and may be issued by the court 

whether the defendant is sentenced to state prison or county jail, or subject to mandatory supervision or if imposition of sentence 
is suspended and the defendant is placed on probation.

• To terminate this protective order, courts should use form CR-165, Notice of Termination of Protective Order in Criminal 
Proceeding (CLETS).

6. CHILD CUSTODY AND VISITATION
♦ Child custody and visitation orders may be established or modified in Family, Juvenile, or Probate court.
* Unless box a or b in item 14 on page 1 is checked, contact between the restrained and protected persons permitted by a Family, 

Juvenile, or Probate court order for child custody or visitation must not conflict with the provisions of this order.
• If box a or b in item 14 on page 1 is checked, the restrained and protected persons should always carry a certified copy of the 

most recent child custody or visitation order issued by the Family, Juvenile, or Probate court.

CR 161 [Rev. January 1, 2017] CRIMINAL PROTECTIVE ORDER—OTHER THAN DOMESTIC VIOLENCE
(CLETS—CPO)

Page 2 of 2



FELON ABSTRACT OF JUDGMENT—DETERMIk. ./E
(NOT VALID WITHOUT COMPLETED PAGE TWO OF CR-290 ATTACHED)

SUPERIOR COURT OF CALIFORNIA, COUNTY OF: SAN DIEGO, South Division tJ23U
* L E frS)

Clerit of the Superior Court ILy

JUL 3 0 2018CLERK OF THE SUPERIOR COURTB ' __ _______ R. Camou

PEOPLE OF THE STATE OF CALIFORNIA vs. DOB 1 1/20/1977
DEFENDANT:BENJAMIN LEE BATHEN
AKA

cn no. 37119160
BOOKING NO.: 18138444 □ NOT PRESENT

SCS294342-A

-B

-C
FELONY ABSTRACT OF JUDGMENT [“I AMENDED
[7] PRISON COMMITMENT □ COUNTY JAIL COMMITMENT ABSTRACT -D

DATE OF HEARING 07/19/2018 DEPT. NO.15 JUDGESTEPHANIE SONTAG
CLERKR. Camou REPORTERN. Lloyd / 12587 PROBATION NO. OR PROBATION OFFICER 0 IMMEDIATE SENTENCING

21436787
COUNSEL FOR PEOPLEC. Somerville COUNSEL FOR DEFENDANT O APPOINTED

A. Freeze
1. Defendant was convicted of the commission of the following felonies:

|__ | Additional counts are listed on attachment
_________ (number of pages attached) CONVICTED BY
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PRINCIPAL OR 
CONSECUTIVE 
TIME IMPOSED

COUNT CODE SECTION NO. CRIME YEAR CRIME 
COMMITTED

a 2 “i
K J O <J

■5 YRS MOS.

1 PC 122 Making a Criminal Threat 2017 6/19/2018 X M 2 0

2 PC 122 Making a Criminal Threat 2017 6/19/2018 X M X (2 0)

3 PC 122 Making a Criminal Threat 2017 6/19/2018 X M X (2 0)

2. ENHANCEMENTS charged and found to be true TIED TO SPECIFIC COUNTS (mainly in the PC 12022 series). List each count enhancement 
horizontally. Enter time imposed, "S" for stayed, or "PS" for punishment struck. DO NOT LIST ENHANCEMENTS FULLY STRICKEN by the court.

COUNT ENHANCEMENT
TIME IMPOSED, 

"S," ar "PS" ENHANCEMENT TIME IMPOSED, 
"Sr ar’’PS" ENHANCEMENT

TIME
IMPOSED, •’S," 

or "PS"
TOTAL

3. ENHANCEMENTS charged and found to be true for PRIOR CONVICTIONS OR PRISON TERMS (mainly in the PC 667 series). List all enhancements 
horizontally. Enter time imposed, "S" for stayed, or "PS" for punishment struck. DO NOT LIST ENHANCEMENTS FULLY STRICKEN by the court.

4. Defendant sentenced Q to county jail per 1170(h)(1) or (2)
□ to prison per 1170(a), 1170.1(a) or 1170(h)(3) due to Q current or prior serious or violent felony Q PC 290 or [2] PC 186.11 enhancement
□ per PC 667(b)-(i) or PC 1170.12 (strike prior)
|~| per PC 1170(a)(3). Preconfinement credits equal or exceed time imposed. |_| Defendant ordered to report to local parole or probation office.

ENHANCEMENT TIME IMPOSED, 
"S," or "PS" ENHANCEMENT TIME IMPOSED, 

"S," or "PS" ENHANCEMENT
TIME IMPOSED, 

“S," or "PS" TOTAL

5. INCOMPLETE SENTENCE(S) CONSECUTIVE
COUNTY CASE NUMBER 6. TOTAL TIME ON ATTACHED PAGES:

— 7. □ Additional indeterminate term (see CR-292).

8.
TOTAL TIME: | 2 | 0

Attachments may be used but must be referred to in this document. page 10f2
Form Adopted ter Mandatory Use 

Judicial Council of California 
CR-290 [Rev. July 1, 2012]

Penal Cede, 
§ 1213, 1213.5FELONY ABSTRACT OF JUDGMENT—DETERMINATE



9. FINANCIAL OBLIGATIONS (plus any applicable penalty assessments):
a. Restitution Fines:
Case A: $300 per PC 1202.4(b) (forthwith per PC 2085.5 if prison commitment); $300 per PC 1202.45 suspended unless parole is revoked.

PEOPLE OF THE STATE OF CALIFORNIA vs.
DEFENDANT: BENJAMIN LEE BATHEN

-------------- —

SCS294342-A -B -c -D

$___________ per PC 1202.44 is now due, probation having been revoked.

Case B: $__________ per PC 1202.4(b) (forthwith per PC 2085.5 if prison commitment); $__________ per PC 1202.45 suspended unless parole is revoked.
$___________ per PC 1202.44 is now due, probation having been revoked.

Case C: $___________ per PC 1202.4(b) (forthwith per PC 2085.5 if prison commitment); $__________per PC 1202.45 suspended unless parole is revoked.
$___________ per PC 1202.44 is now due, probation having been revoked.

Case D: $___________ per PC 1202.4(b) (forthwith per PC 2085.5 if prison commitment); $__________per PC 1202.45 suspended unless parole is revoked.
$___________ per PC 1202.44 is now due, probation having been revoked.

b. Restitution per PC 1202.4(f):
Case A: $________ □ Amount to be determined to □ victim(s)* □ Restitution Fund
Case B: $________ □ Amount to be determined to □ victim(s)* □ Restitution Fund

Case C: $________ □ Amount to be determined to □ victim(s)* □ Restitution Fund
• Case D: $________ ___ □ Amount to be determined to □ victim(s)* □ Restitution Fund

□ *Victim name(s), if known, and amount breakdown in item 13, below. □ ‘Victim name(s) in probation officer's report.
c. Fines:
Case A: $ per PC 1202.5 $ per VC 23550 or days □ county jail □ prison in lieu of fine □ concurrent □ consecutive

□ includes: |____|$_Lab Fee per HS 11372.5(a) O $Drug Program Fee per HS 11372.7(a) for each qualifying offense

Case B: $per PC 1202.5 $ per VC 23550 or days □ county jail |~| prison in lieu of fine □ concurrent □ consecutive
□ includes: EZI$__ Lab Fee per HS 11372.5(a) □ $Drug Program Fee per HS 11372.7(a) for each qualifying offense

Case C: $ per PC 1202.5 $ per VC 23550 or days □ county jail □ prison in lieu of fine | Iconcurrent | | consecutive
□ includes: □$----Lab Fee per HS 11372.5(a) Q $Drug Program Fee per HS 11372.7(a) for each qualifying offense

Case D: $------------  per PC 1202.5 $______  perVC 23550 or______  days □ county jail □ prison in lieu of fine □concurrent □ consecutive
□ includes: EZI$----Lab Fee per HS 11372.5(a) EJ $Drug Program Fee per HS 11372.7(a) for each qualifying offense

d. Court Operations Assessment: $120 per PC 1465.8. e. Conviction Assessment: $90_per GC 70373. f. Other: $____  per (specify};
10. TESTING: EJ Compliance with PC 296 verified |_| AIDS per PC 1202.1 [7] other (specify).PC296
11. REGISTRATION REQUIREMENT: |_ I per (specify code section):

12. | | MANDATORY SUPERVISION: Execution of a portion of the defendant's sentence is suspended and deemed a period of mandatory supervision
under Penal Code section 1170(h)(5)(B) as follows (specify total sentence, portion suspended, and amount to be served forthwith):___________
Total] | Suspended: Served forthwith:)

13. Other orders (specify):

14. IMMEDIATE SENTENCING: l_l Probation to prepare and submit a 
post-sentence report to CDCR per 1203c.
Defendant's race/national origin: WHITE

15. EXECUTION OF SENTENCING IMPOSED
a- [7] at initial sentencing hearing 7/19/2018
b. □ at resentencing per decision on appeal
c. □ after revocation of probation
d. □ at resentencing per recall of commitment (PC 1170(d).)

e. □ other (specify):

16. CREDIT FOR TIME SERVED
CASE TOTAL CREDITS ACTUAL LOCAL CONDUCT

A 68 34 34
✓

2933 
2933.1 
4019

B
2933
2933.1
4019

C
2933 
2933.1
4019

D
2933
2933.1
4019

Date Sentence Pronounced 

7/19/2018

Time Served In State Institution 
DMH CDC CRC

11 II 11

17. The defendant is remanded to the custody of the sheriff [3 forthwith □ after 48 hours excluding Saturdays, Sundays, and holidays. 
To be delivered to [7] the reception center designated by the director of the California Department of Corrections and Rehabilitation

□ county jail □ other (specify):

CLERK OF THE COURT
I hereby certify the foregoing to be a correct abstract of the judgment made in this action.
DEPUTYS SIGNATURE — y- R, CAMOU DATE \

________ JllLa fl ?nic . _
CR-290 [Rev. July 1, 2012] FELONY ABSTRACT OF JUDGMENT—DETERMINATE* p’ae2°’2



SUPE’ ■? COURT OF CALIFORNIA, COUNTY OF S 'IEGO

□ Central Division □ East County Division □ North County Division ^fSouth County Division Warera Q Time □ «.

PEOPLE vs. BATHEN BENJAMIN L STATUS WT S 2^®0 DBS, H GBMN1

case* -^CTTO5grr-----apg77 B^r~~ --- CTS;_ „
DATE: BU/24/17 I'.'frlffi DEPT S^gSitt^NTERP: ............................................................. ............ □ Spanish □ Sworn □ Oath on File

juDGecoMtAY/JOgE T- VJfllAHrS__________ .. □ stip filed reporter ________________
CLERK *-4. __________________________________ CSR» I COUNTER #: _______ __

CHARGEfS}.
PC422

FUTURE

?iWj u Supervised Cert. Legal Ifflem

□ VIA AUDIO VIDEO □ SELF REPRESENTED

□ VACATED

DEFENDANT: □ _ _ „
Case called for 0 FTA’jSf Arraignment fl Bai! Review fl Readtneis/DWT 

Q DEJ_______________________ □ Full □ Limited Protective Oder Expires__  ,.... Protected Party._____
l&WorrartOrderedteoued o» □ Hefd to today □ Cleared fla Outstanding C Bail bom •

) Q Swenised Ceti Legal Wun
TO APPEAR
Q Motion

forfeited.

CASE TRANSFERRED TO DEPT. TIME ESTIMATE; .
Compteml amended □ by mteteneedion to read: _________ _______________________________________________________________________
□ Amemted O Amendment to □ complaint fed □ charging O adding □ vC23tO3(*J pursuant to VC231C3.6 □ VC22107, VC3tt658fa), PC847(f)
□______________________ as INFRACTIONfS) pursuant to PC17(dX2J. □ other: _ ____________________

, Dc'—xtoX advised of and waives the right id a separate and conflict-free attorney / interpreter tor the court appeeranoe
J Defendant duty arraigned and advised of toe conaWuttonal and statutory rights m indicated on the reverse side of this minute order".
□ Acknowledgment of advise! of constitution^ rights signed and filed. □ Defendant has received copy of complaint,
□ Defendant waives reading of complaint. □ Deft, states true name is __________ _____________________________________ □ on compiami |_____ line)

8 DEFENDANT PLEADS NOT GUILTY and denies any pnors-'allegations/sepera’* convictions alleged □ cm amended complaint.
Defendant WAIVES: □ time tor speedy trial □ 10 day/60 day statutory time for preliminary hearing □ personal presence □ per PC877

□ bell review □ jury trial □ preliminary hearing
COUNSEL □ MOTION FOR APPOINTED ATTORNEY □ Granted □ Public Defender □ Alternate Public Defender Q Office of Assigned Counsel
Atty: ___ □ Rereppetotod □ Denied □ Referred to Near Indigent Panel □ Defendant to retain counsel.
D Moton for self-representation is □ grwiiedD denied. □ FarettaJLopez Waiver signed & filed. □ OAC appointed - legal nmarireesanaste anoitery services

CONVICTION □ Deft, is sworn and examined. □ Defendant withdraws any previously entered plea.
DEFENDANT PLEADS: □ GUILTY □ NO CONTEST to:.........................................       □ VC231S2fa)/ (b)
□ Admits__________________________separate oonvtotionli Moes.______________________________________ _________  _______ategatexxsl
□ Charges contained In amenOadtamsndment to complaint. □ VC23103(a) per 23103 5 □« »lesser included offense of___________ ,_____________
□ On motion of CcurW5eop»®efendsW ramammg cournfs)____________ ia/ara DfSWSSED AfiogaBonfaVPrtarfa) remamm rare STRICKEN u FOJ OvOP
□ Plea farm executed and filed □ People vs. West OBAC:.______
□ Court finds a knowing and intellfoant waiver of constitutional rights and factual basis far the piea.
□ ADWSALS given by the court: u Theft-PC66B □ DUI-VC23593 □ ConaepuencesofConviclton- PC1C15.5
□ WAIVERS: □ Arbuckle □ Blakely □ Cruz □ Harvey O Appeal Rights □ NorvBro. Evident® Disposal □ Timo tor sereencng see JUDGMENT MINUTES. 
□ PC1210 □ Drug Court □ accepted □ declined
□ Stipulated bindover. □ Case certified as a general jurisdiction matter. □ Complaint deemed the Information.
□ Defendant tagrovtoe QNA da base adhijrtes as direct^Mny Sheriff or Probation Deok {PC296). v .
MOTION forlrjttJ/gl "rt (/f 6/ I IllftfflteO__________ by □ People ^Defendant □ with (jjwlthoutobjectionIjjfGRANTED □ DENIED.

-1000 □ DefefitanTs motion for □ reinstatement to □ PCI 000 granted as to counts*)_______ , for____ mo J yrs, □ New term
I I Time waived for lentenctog □ S. D. Rescue Mission Program □ Enroll bv______  ________  Comply with all directions of Assessor.
□ S______________ DEJ Admin Fees (PC1001.16(a) and PC1001.90) □ Forthwith □ By ____________
□ Defendant ha* satisfactorily COMPLETED toe DEJ Program, prevtoualy entered pea to oounl(i)__________ set aside and charge* dismissed

80*tendani ha* FAILED to satisfactorily perform m me DEJ Program. □ PC1000 aal aside and any unpaid fee* pertamng thereto Ostetod
Court makes a finding of guat to the charges) pied D Time waived for sentencing. see JUDGMENT.

□ Statutory time is WAIVED

in Dept

in Dept_____

Bail Review 
Readiness/DWT 
Prelim Exam ’

on: on mctton of □ People □ Defense □ Opposed □ Unopposed □ By Stipulation. _ 
ORDERED TO APPEAR for O_______________________________________ on

hr/day Pays tamaliMng

HEARING^. L 
DEFENDANT 
□ Rp: Attorney

REFERRALS Report □ forthwttti □ tty _________________ _ to □ Assessment Unit □ Probation Department O Probation to interview.
□ Pre-sentence □ Mini □ Suoptomentel □ Psych □ Litrfed re: Drugs i Alta»®i! Itarmtic Viotence I Anger Management I Rasutuhori Report Ordered
□ Pre-sentence iWVt waived □ Court Cohesions O for paymerd of attorney tees "* S______________ ___ O Indigent as sjaomey fa«/
- -re opye Vaxjy P* OWsrvMW fie, w. rra, » « te court. .steprtMjagmBLte____ ____ ______ WW ffl"l Ife L

Set with caeefs):

4n Dept, raw ... 1□ MpfiorVPCI 538.5 K
in Dept !□ Jury / Court Trial K I.,".
in Dent J□ Sentencing _ at
in Dept. 1CJ-Prob. Hrs.& Sent at

. in Dept. □ DEJ □ Drug Ct _________ _________ at

MENTfrL HEALTH □ Proceedings suspended pursuant to PC 13121 Mt real competency exarrtnasen oh
Psychiatry Clone. Females • Room 1003, Central Orviston, Males- Central Detention FacMty. Hearing on____
Central Division. □ The Sher# i* ordered to transport toe defendan: to and from th*

bv Forensic

□ Central QV

with bail increased to I reduced to S_______________
Refer to CPAC.
□ SUPERVISED OR ■ comply with P T.S. conditions

_______ on ____________ at

__without ball
275.1 HOLD, □ Pretrial Services Report Ordered re: SOR

REMAINS AT LIBERTY □ RELEASED: □ on baii previously posted, □ after booking □ DEJ
terms end conditions □ to an authorized representative of;__________________ _________  _______ _____________________ — _______

Release Conditions: □ Attend____ __  self-help mtgs. per week and submit proof at each court LJ Abelar from alcohol.
Not use or possess sny controlled wbstancas without a valid preaoiptton. □ Not possess narcotic paraphernalia.

_ Deft, waives 4* amendment rights and agrees to submit person, vehicle, place of residence, property, personal effects to search at any time with or wfaiout a 
warrant, and with or without reasonable causa, when requeed by a Probation Officer or other law enforcement officer Q untH revoked □ tor the duration of 
deferred entry # judgment □ Have no contact wim r stay away from ...... ..............
□ Previously ordered: □ <7 WAIVER □ continues O deleted continues □ deleted
WARRANT □ Arrest ftf
^#bhcduie for hearing. B0itandasSrv appearan.., service □ Gash bas may be forfeited.
JJ’HOLD issuance to DATE ABOVE □ Warrant previously oideredessued □ remans outirtanaing □ resondsc 
f_l Affidavit requested. Duatw.  
BAIL is □ exonerated 0 forfeited □ Fm» frori brtl nrtund batance. □ Declaration of mmcoitaion/ 
□ Bail forfeiture is set aside and bond i* □ reinstated □ exonerated □ upon payment of court cost $ 
□ Bond #:_____________________ Bond S Bond Co.

J AT7EV A TRUE COPY. Clerk of the Superior Court by
la# Defi Uttyj Pros. Prob. R&R Interpreter Acct Assessment Other:

MISDEMEWNOR/FELONY - PRE-DISPOSITION MINUTES
Distribution by:

SOSC CRM.150 fltev. in*!

Date:

on

of fiabilrty filed.
. within 30 days □ cost waived

RECALLED ON

Deputy



v if -. j . r- 1)233
< DEFENDANT ADVISAC OF RIGHTS . C'3 T -t -

DEFENDANT ADVISED OF THE FOLLOWING RIGHTS: *, .
• The right to be tried by a jury (except for infractions) ' _ r • •
• The right to confront and to cross-examine aS the witnesses against you * ■ - ■; -
. The right at the Mel to present evidence In your favor and either to testify for yourself or, if you wish, you may remain silent ... - -
• The right 10 a speedy and public (rial
. The right to have witnesses subpoenaed, at no cost, to testify in your behalf, and to obtain all evidence which might exgngrafo you
• The right to have an attorney defend you at all stages of the proceedings: that sard attorney may be of your choice or shall be court appointed (except for 

infractions, if you are unable to afford counsel

IF AN ATTORNEY IS APPOINTED TO REPRESENT you. at the conclusion of the orfmnal proceedings, the court will, alter ahsarmg mate a determination of 
your present abBty to pay all or a portion of the attorney fees (Penal Code 987.8). If the court determines that you have the ability to pay all or.part of the cost, the 
court will so order. Such an order will have the same force and effect as a judgment in a M acton and will be subject io collection (Penal Code 987,8), if you 
have been ordered to repay the cos! of a court-appointed attorney and your financial circumstances change, you may apply to the court to modify or vacate the 
order (Penal Code 987.8 (h)).

IF YOU ARE NOT A CITIZEN, the conviction of the offense for which you arrfcharged may have the consequences, cf diWprtaton. exclusion Irom admission to the 
United Slates, or denial of naturalization pursuant to the tews of the United States

Upon conviction, probation may be revoked on prior convictions of VC23103'23152/14601 and the sentencing court will be notified.

Upon a misdemeanor conviction for VC12500(a), subsequent arrest/citation for suspended/revoked/invalid/ or no California Driver License may result in an 
additional charge Vehicle Code 14607,8. ■

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
CRIMINAL COURT LOCATIONS 

www.sdcourt.ca.qov

Central Division 
County Courthouse 
220 West Broadway 

San Diego, CA 92101

East County Division 
250 East Main Street 
El Cajon, CA 92020

North County Division 
325 S. Melrose Drive

Vista, CA 92081

South County Division 
500 Third Avenue

Chula Vista, CA 91910

Court Reporter’s Address: PO BOX 120128. San DfegorCA 92112

ALTERNATE PUBLIC DEFENDER PUBLIC DEFENDER (PD)
Central (619) 446-2900 Central (619)338-4700
East County {6193 441-4890 East County (619) 579-3316
North County (760) 940-6450 North County (700) 945-4000
South County (619)498-2085 South County (619)496-2001

OFFICE OF ASSIGNED COUNSEL (OAC) (613) 338-4800 REVENUE AND RECOVERY '
Central (619) 515-62D0

PSP (Public Service Program thru Probation Dept.)
Central (858) 560-3258 East County (619) 441-4607
EastCounty (619) 441-3441 North County '(760). 806-6396
North County (760) 806-2333 * ■
South County (858) 560-3258

OWN RECOGNIZANCE (O/R) RELEASE TERMS - SIGNED PROMISE TO COMPLY

I AGREE to all of the following conditions of a release on my own recognizance:
(t) I will appear at all times and places as ordered by the court ' . - * ,
(2) I will obey all conditions imposed By the court'' ’ • * ’ ■ " "
(3) I yriimm depart’this stale without permission of foe court . ,
(4) Iwaiw extradition ’'I faff to appear as ordered by the court and am apprehended outside of California ' ‘ ■ '

I understand that if I willfully fail to obey the conditions of my release, i am guilty of an additional crime: MISDEMEANOR I now charged with a misdemeanor., - 
punishable by a fine of up to $1,000. up to 8 months in jail, or both: FELONY, if now charged with a felony, punishable by up to 3 years in State Pnson or 1 year in 
county jail, a fine of S5.000 or both. Failure to comply’may result'irr a'warrant for your arrest and/or the susperfeioo of your driver heense. Your case'may also be 
referred to a collection agency and a civil assessment mby be added pursuant to Penal Code 1214. t.

Defendants Signature Telephone Number Driver License No. & State

Homa Address Stale Zip Code

KEEP THIS DOCUMENT FOR REFERENCE
The court will NOT send you any other notification for future appearances

SOSCCRM-ISO (Rev in*; MISDEMEANOR/FELONY - PRE-DISPOSITION MINUTES

http://www.sdcourt.ca.qov


SUPF' "R COURT OF CALIFORNIA. COUNTY OF SA MEGO
□ Central Division □ East County Dlvistor. □ North County OMstai jjfiSouth County Division Sterem □ Wrw □ 4*

PEOPLE vs. BATHEN BENJAMIN L STATUS: OR $ E>CSW 

CASES CSJ9S342 PROS « 5CA40501 008112 07 7 BKG»CTS~ Itevs_____ hrs

DATF 09-15-17 atOIsSO jEP- * 012 WTERP: _______________________________„_p Spanish □ Sworn □ Oath cm Fife
JUDGE/COMM.TEMP -T-CGEj ""............QgnP. FILED REPORTeIIVREE LI fiVQ______ ____
CLERK "............ — ...... _ .............-...............CSR# /COlMTERfc___QSR-425g7-------------

CHARGEJS):

FUTURE DATES: ...............           □ CONFIRMED □ VACATED

^-pigM/rn ~~ ’ “bTtHEULE ""'_____ > 31-26 so
Attorney far«» '» c «• Nupeirvtsml Can. Lags) intern Atk... &t)ster'dart( to API . ■ "Xounesi □ Supsrvaed Cen. LsgNWam

DEFENDANT: ^Pte. er"**VIA AUDIO VIDEO □ SELF REPRESENTED □ NOT PRESENT QNT □ FAILED TO APPEAR
Case called Wr □ FTA Q&/rr»Ign<n«nt B Bail Review □ RaadinasaiDWT i_l Jury Trial Q Preliminary Examination □ Motion 

□ DEJ__________________ __ □ Full □ limited Protective Order Expires: Protected Party , _________ ____ _______________________
□ Warrant Ortteradnseued on _ ._. ......... .........Q Heid to today □ Cleared Q Outstanding □ Bad Bond 6 ______ ............S_________ forfeited.

CASE TRANSFERRED TO bMr".............. TIME ESTIMATE: tCEb? II''30'17
Complain' amended □ by interlineation to read................... ................................................................................ _................... ............... ................. .............................
XArwised □ Amendment to Kewnp ‘. Hed^sTrarging KatJAng Q VC23103 (aS pursuant to VC23103.5 □ VC2210r. VC2l658(a). PC647..0 

____________________ar INFRACTIONS) pursuant to PC17(dX2X O <*er______ _______________________
□ Defendant advised of and waives toe right to a separate and conflict-free attorney I interpreter for tots court acMarance.
■gl r endant duly arraigned and advised of toe constitutional and statutory rights as indicated on lhe reverse side of this minute order*, 

•^Acknowledgment ol advisal of constitutional rights signed and fifed □ Defendant has reserved copy of complaint.
tO Defendant waives reading of complaint □ Deft, states true name is.................................................. ... jjr.................................... □ on complaint [_____ l«e)
’’SC DEFENDANT PLEADS NOT GUILTY and denies any prtorsfeltegsttons/seperate convictions alleged ®vot amended complaint.
•0 Defendant WAIVES: □ tune for speedy trial □ 10 day/60 day statutory time for preliminary Hearing □ personal presence □ per PCS77

□ ball review □ Jury trial □ preliminary hearing
COUNSEL □ MOTION FOR APPOINTED ATTORNEY □ Granted □ Public Defender □ Alternate Public Defender □ Office of Assigned Counsel 
Atty:......................................................... ...... □ Re-appointed □ Denied O Referred to Near Indigent Panel □ Defendant to retain counsel
□ Motion for self-representation ■ _ granted □ denied. □ Faretta/Lopez Wawer signed 4 filed. O OAC appointed - legal runnerireasonable ancillary services 
CONVICTION □ Deft, is sworn end examined. □ Defendant withdraws any previously entered plea.
DEFENDANT PLEADS: □ GUILTY O NO CONTEST to:__________;,___________________  □ VC23152(a) t (b)
□ Admits___________________________ separate eonvctioras) akegedi________ _____ _ _____ ,____________________ ________________ ategatHtofsJ
□ Charges contained m amertoetkameridmm to oorapteirt. □ VC23lO3(a) per 23103.5 □ as a teseer sxduded offense of .
□ On motion of CourWteojtoOefandant remaining counts)___________ _ Ware DISMISSED. AflegabonfsUPnartsI remaining fetere STRICKEN O FOJ Q VOP
O Plea form executed and Hed □ People vs. West DBAC: _______
□ Court finds a knowing and mtefioent waiver of cons>itulk>na‘ rights and factual basis for toe plea.
□ ADVtSALS given by the court: □ Theft - PC866 □ DU - VC235B3 □ Consequences of Corwx*on - PC W16,5
□ WAIVERS: □ Arttudde □ Blakely □ Cruz □ Harvey □ Appeal Rights □ Non-Bio. Evidence Disposal □ Time for sentencing, see JUDGMENT MINUTES, 
n PC1210 n Drug Court □ accepted □ deemed
□ Swiuiateci binrfover. □ Case certified as a genera! Jurisdiction matter. □ Complaint deemed the information.
□ Defendant to provide ONA database samples as directed by Sheriff or Probaton Dept. (PC296). y
MOTION for JgaUjjOC4f^atZ___________________________by ^People □ Defendant Jfi with □ without objection □ GRANTED □ DENIED.

PC 1000 □ Defendant's motion for □ reinstatement to □ PC1000 granted as to countfs)______ . for_____ mo,/ yrs, O New term
tj Time waived for sentencing □ S.D. Rescue Mission Program □ Enrol) by  ________________  Comply with all directions of Assessor.
□ $______________ DEJ Admin Fees (PC1001.16(a) and PC1001.90) □ Forthwith O By ________________
□ Defendant has satisfactorily COMPLETED the DEJ Program, previously entered plea to countfs)________ _  set atede and charges dismissed.
□ Defendant has FAILED to satisfectoril i perform in the DEJ Program. O PC1000 set eside and any unpaid fees pertaining thereto deleted.
□ Court makes a finding of guft to toe ctiwgefs) pted. □ Time waived for sentenang. see JUDGMENT
REFERRALS Report □ forthwith Q by __________________ _ to □ Assessment Unit O Probafem Department □ Probation to interview.
□ Pre-sentence □ MW □ Suppfementel □ Psych, □ Limited re: Druge t AlcotW! DomestK Vrotence / Anger Man- w smt i Resteuwn Report Ordered. 
□ Pre-senience report waive □ Court Coaeafons □ for payment o'attorney fee* ~ 5 . D Indigent as to attorney fees

BRe. Attorney 
Arraignment

□ Bail Review

Prelim Exam

on motion of □ People □ Defense □ Opposed □ Unopposed □ By Stipulation. 
ORDERED TO APPEAR for

at______

mXK

□ Statutory time is WAIVED

□_______ on at in Dept
_ in Dept.
_ in Dept _____ 

in Dept ■
.in Dept /*l

~ Motk>rVPC1538 b_____________
□ Jury / Court Trial .......................
3 Sentencing _____________
J Prob. Hrg.& Sent _

________ at................ in Dept_______ 
at......  in.Dept.____

__ at________  in Dept_______
_ at__  tn Dept.___

m Dept 1 (f, J DEJ □ Drug Ct _____________ _____ •’_________10 DepL_______

MENTAL HEALTH □ ProceedSnge suspended pursuant to PC1368. Mental competency examination on _______ at by Forensic
Psychasry Clinic. Females - Room 1003. Centra Dnrison: Mates - Centra! Detention Facility. Hearing on « ______ m Dept. _____ of foe
Central Orviston. □ The Sheriff Is ordered to transport the defendant to and from the examination arte hearing stated above.
OTHER □ Verbal nobce of license suspension (DL 310) signed. □ FvvgerorW form filed.
C)Book8 Release - Report on  at *o □ Centre! O Vfete O Las Colmas Detentein Facility.

O.T. P. fin' A-IB-H ‘Depb, 5 -firr TRO omul-'
31-2on-Oot>Z73S8 - Hrt-se.

CUSTODY STATUS Defendant ^REMANDED to custody of Sheriff □ without bail ba!’ “t »t I increased to /.reduced to $, ZOQ/COb

□ PC1275.1 HOLD. □ Pretrial Services Report Ordered re: TOR □ Refer to CPAC.
□ REMAINS AT LIBERTY O RELEASED: □ on bail previously posted. O after booking □ DEJ □ OR □ SUPERVISED OR - comply with P.T.S.. conditions 
□ same terms and conditions □ to an authorized representative of. ...............    . on .... ....................   at_____________
□ Release Conditions’ □ Attend_______setWtefo "tos per weak and submit proof at each court hearing. □ Abstain from alcohol.
□ Not use or possess any controlled su&stances without a valid prescription. □ Na possess narcotic paraphernalia.
□ Deft waives 4" amendment rights and agrees to submit person, vetnrJe, place of residence, property, personal effects to search at any time with or without a 
warrant and with or without rcaaotM&te easise, when required by a Probation Officer or other law enforcement officer Q imB revoked, D for the ttoratkm of 
deterred entry of judgment. □ Have no contact with f slay away from: ................................. ..............................................  □ Protective Outer issued,
□ Previously ordered: □ 4” WAIVER □ continues □ deleted □ RTOTECHVE CM5DER O cootmues □ twied. ^.ssO0*^ 
WARRANT n Arrest g Bench □ Warrant ordered OBafsMatS,______________ □ No Baft □ Co_u»tfte®J3» intact with defendant,
□ Schedule tor hearing. O Mandatory app^rance O teght service authorized O Cash ba) may be torfeited. Tj t>BU§D ON: ■■Ml ___  _____
n HOLD issuance to DATE ABOVE O Warrant previously orrJerwlfrssued □ remains outstancfeio □ resondeit? RECALLEDOte-u _____
□ Affidavit requested. Due by. ................  . c''/’ »

BAIL ts □ exonerated □ forfeiled O FH tom Mil retold balance. □ Dtortion non-c^iusioiv reasswipMn of riotifty filed, ,
□ Ball forfeiture is set aside and bond is O reinstated □ exonerated □ upon payment ol court cost $ within ^O-ddys □ cost waived
□ Bond ft tond S Bond Co.  »*■

Data: ________________ _ATTEST A TRUE COPY. Clerk of the Superior Court by....................................    Deputy
Distribution b“- ft________ on Ah^ to: Jail Daft, fifty. Pros. Prob, R&R Interpreter Acct Assessment Other:_______________________________

wac cfoMM («*»”' vm> MISDEMEANORJFELONY - PRE-DISPOSITION MINUTES



S ^DEFENDANT ADVISAL OF RIGHTS |1 'IO f

DEFENDANT ADVISED OF THE FOLLOWING RIGHTS: IJ £. J J
• The right to be tried by a jury except for infractions)
• The right to confront and to cross-examine all the witnesses against you
• The right at the trial to present evidence In your favor and either to testify for yourself or. if you wish, you may remain silent „ r .
» The right to a speedy and public trial
• The right to have witnesses subpoenaed, at no cost, to testify in your behalf, and to obtain all evidence which might exonerate you
• The right to have an attorney defend you ad afl stages of foe proceedings: that said attorney may be of your choice or shall be court appointed (except tor 

infractions) If you are unable to afford counsel

IF AN ATTORNEY IS APPOINTED TO REPRESENT you. at the conclusion of the cnmfoaf proceedings, the court will. after a hearmq make a determination of 
your present ability to pay all or a portion of the attorney fees (Penal Code 987.8), If die court determines that you have the ability fo pay all or part cf the cost, the 
court wHI so order. Such an order wilMiave the same force and effect as a judgment in a civil action and will be subject to collection (Parral Cocfe.M7.8J. If you 
have been ordered to repay the cost of a court appointed attorney and your financial circumstances change, you may apply to the court to modify or vacate toe 
order (Penal Cone 987.8 (h)).

IF YOU ARE NOT A CITIZEN, the conviction of the offense for which you are charged may have the consequences of deportation, exclusion from admission to toe 
United States, or denial of naturalization pursuant to the laws of the United Stales.

Upon conviction, probation may be revoked oh prior convictions of VCZ3103/23152/14601 and the sentencing court -will be notified.

Upon a misdemeanor conviction for VC12500(a), subsequent arresVcitatlon for suspended/revoked.'invalid,' or no California Driver License may result in an 
additional charge Vehicle Code 14607.S,

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
CRIMINAL COURT LOCATIONS 

www.sdcourt.ca.qov

Central Division 
County Courthouse 
220 West Broadway 

San Diego. CA 32101

East County Division 
250 East Main Street 
El Cajon, CA 92020

North County Division 
325 S. Melrose Drive 

Vista, CA 92081

South County Division 
500 Third Avenue 

Chula Vista, CA 91910

Court Reporter’s Address: PO BOX 12012% San Dtega, CA 92112
• * • *

ALTERNATE PUBLIC DEFENDER PUBLIC DEFENDER (PD)
Central (619)446-2900 Central (613} 333-4700
East County (619)441-4890 East County (619) 579-3316
North County (760) 940-6450 North County (7&0] 945-4000
South County (619)498-2085 South County (619)498-2001

OFFICE OF ASSIGNED COUNSEL (OAC) (619) 338-4800

PSP (Public Service Program thru Probation Dept)

REVENUE AND RECOVERY 
Central (619) 51^-62S0

Central (858) 560-3258 East County (6191 -341-4607 1

East County
North County

(619) 441-3441
(760) 808-2333

North County (760) 806-6396

South County (856) 560-3258
a * • ’

■ '•** ..

OWN RECOGNIZANCE (O/R) RELEASE TERMS - SIGNED PROMISE TO COMPLY

I AGREE to alt of toe following conditions of a release on my own recognizance:
(1) I will appear at all times and places as ordered by the court:
(2) I win obey all conditions irppgsed by thercgurg • . • ; - -
(3) I will not depart this state without permission of the court: " . . • j-
(4) I waive extradition if I fail to appear as ordered by the court and am apprehended outside of California.

I understand that if I willfoliy fall to obey the conditions of my release, I am guilty of an additionaborime:* MISDEMEANOR-. if now charged wilh'e-misdempaec - 
punishable by a fine of up to S1.000. up to 6 months in jail, or both: FELONY, if now charged with a felony, punishable by up to 3 years in State Prison or 1 year in 
county jail, a fa® of SS.OOO or both. Failure to comply may result in a warrant for your arrest and/or the suspension of your driver license. Your case may also ba 
referred to a collection agency and a civil assessment may be added,pursuant to Penal Code 1214.1,

Defendant's Signature Telephone Number Driver License No. & Stale

Home Address City State Zip Code

KEEP THIS DOCUMENT FOR REFERENCE
The court will NOT send you any other notification for future appearances

sosc CRM.T50 me. vui MtSDEMEANOR/FELONY - PRE-DISPOSITION MINUTES

http://www.sdcourt.ca.Qov


SUPE R COURT OF CALIFORNIA, COUNTY OF S HEGO
□ Central Division □ East County Division □ North County Division rWoutt'.Coun^Division WwreDTmO 4*

PEOPLEv BATHEN______________ BENJAMIN L STATUS BOND S ICXP lAV U_ OCB(WN)

CASE* CS294342 PROS. A BCA40501 OOB 112077 BKGF_____________________ ____________CTS;____ A__ hre.
INTERP ........................  gee X! Spanish ClSworn □Oath on Fite
EY DTOP. FILED REPORTER M IJ.XtjCjXl

_________________ CSR « ICOUNTER « [ j
CHARGE(S): PC422

Fte"ifcMnfrfe: PE 09-28~17 0830 016 _________________________________  Q CONFtRMt-Xc^VACATED )

J (H, . B.THEULE R TT'—■a------- S>-
9HBP&MM '{DOA.’DCA 'AG ~o Super ad Cert. Legal Worn “kaomeyfer Defendant! PDIAPtUOAC /Reared f Coupling) ETSuperiteed Cert. legal Intern

DEFENDANT:’f| PRESENT □ VIA AUDIO VIDEO □ SELF REPRESENTED [J NOT PRESENT □ NOT PRODUCED □ FAILED TO APPEAR 
Case called w □ FTA ft Arraignment □ Bail Review KRaadlneaa/DMIT ft Jury Trial ft PreUmlrutty Examination ft Motion 
ft DE J________________________ □ Fife □ Limited Protective Order Ewes: _........... Protected Party:_______ ______________

□ Warrant Orderedrtssued on □ Held to today □ Cteared (_i Outstanding, □ Bait Bond 9 . I ....... forfeited,
CASE TRANSFERRED TO DEPT.  TIME ESTIMATE:
Complaint amended □ by Henneaton to read: _____ ________
□ Amended□ Amendmentto□ complaintBtedLJtfwging uadding
□as INFRACTION©) pursuant to PC17(dX2).

VC23103(a)puraaMrtto VC23103J5 QvCHWT; vC2l858(aj. PC«7© 
other .

□ Defendant advised of and waives the right to a separate and conflict-free attorney / interpreter for this court appearance
□ Defendant duly arraigned and advteed of the constitutional and statutory rights as indicated on the reverse side of Ms minute order*
□ Adcnowtedgmeot of advise! of oonsdtubonal rights signed and Sled. □ Defendant has received copy of complaint.
□ Defendant waives reading cd comptaint, □ Deft, states true name is ........................ .................................. □ on complaint I______tine]
K'DEFENDANT PLEADS NOT GUILTY and denies a«y anorsfeilegations/separate conviddons alleged □ on amended complaint.
W Defendant WAIVES: □ time tor speedy trial K10 day/60 day statutory time for preliminary hearing □ personal presence □ per PC977
Z'x- D ball review □ juryjfiaf^ □ preliminary hearing
COUNSEL □ MOTION FOR APPOINTED ATTORNEY □ Granted □ Public Defender □ Alternate Public Defender □ Office of Assigned Counsel 
Atty: ________ _ □ Re-appointed □ Denied □ Referred to Near Indigent Panel □ Defendant to retain counsel.
□ Moton tor sert-rapreserrtatirxi is’D granted Q denied. □ Faretta/Lopez Waiver signed & filed. □ OAC appointed - toga! runnerrreasonabfe ancillary services.

CONVICTION □ Deft, is sworn and examined. D Defendant wfthdrewa my previously entered plea.
DEFENDANT PLEADS: □ GUILTY □ NO CONTEST to: ....  ............................................. ..... .................... □ VC23152(a) I (b)
□ Admits___________________________ separate oomrtetonfs) allege® .................. ...........................................„......................... ........aSegatoofs)
□ Charges contained m amendadiamertomeni to complaint □ UCZ3103(B) per 23103.5 U « «lesser inctodto offense of................... ...............
□ On motion of CourVPeopteOtferKlarit remaining eountfs i____________ , is-'are DISMISSED. WiagafcolsjiPnorfs) remaintog is/are STRICKEN O FOJ □ VOP
□ Pica term executed and filed □ People vs. West DSAC:._______
□ Court finite a Knowing and intelWoent wave of consfeutonal rights and tactual basis tor the plea.
□ ADV1SALS given by the court: □ Theft-PC686 ODUI-VC23S93 Q Consequences of Conviction-PC1016 5
□ WAIVERS: □ Arbuckle □ Blakely □ Cm □ Harvey □ Appeal Rights □ Non-Bto. Evidence Disposal □ Tima tor sentencing, see JUDGMENT MINUTES.
□ PC1210 □ Drug Court □ accepted □ declined.
□ Stipulated bindover. □ Case certified as a general jurisdiction matter. □ Complaint deemed toe Information.
□ Defendant to provide DNA database samples as directed by Sheriff or Probation Dept (PC296).
MOTION tor by □ People □ Defendant □ with □ without objection Q GRANTED □ DENIED,
PQ1000 □ Defendant's motion for □ reinstatement to □ PC WOO granted aa to oountfa)______ , for_____ moJ yrs. □ New term
□ Time waived for sentencing □ S.D. Rescue Mission Program □ Enroll by Comply with all directions of Assessor
□ $_______________DEJ Admin Fees (PC1001 16(a) and PC1001.90) □ Forthwith l1Bv_ ________
□ Defendant has satlstectorVy COMPLETED the DEJ Program, previouBiy entered ptea to oountis)__________ set aakte and chargee dismissed
□ Defendant has FAILED to satisfaaorily perform in the DEJ Pto8rami □ PC 1000 eat aside nd any unpaid fees pertaining thereto deleted.
□ Court melees a finding of guilt to the chargefs) pied. □ Time wived tor s-menong. see JUDGMENT.
REFERRALS Report □forthwith □ by_______________________ Io □ Assessment Unit □ Probation Department □ Probeton to interview.
□ Pre-sentence □ MH □ Supplemental □ Psych. □ Limned re: Drugs! Alcohol I Domestic Vtoence / Anger Management / Restitution Report Ordered, 
□ Pre-sentence r«pc<l waived. □ Court ccttecbons □ for payment of attorney fees - 3 □ Indigent as to atomey fees.
••TU - hedefenoan, „ ■ teresnyfoe - ■ O-goto -w'asa court- ted— fees. ............
HEARINGS SeVcont. on motion of □ People □ Defense □ Opposed □ Unopposed □ By Stipulation,___________________ □ Statutory time Is WAIVED
DEFENDANT IS ORDERED TO APPEAR for □ _________________ on_________________at_________  in Dept______
□ Re: Attorney _____________________at _____ in Dart._______ __ L J Moton/PC1538.5............................... ... at  _________ in Dept._______
□ Arraignment ._________ at In DePt. □ Jury/Court Trial ......  at _______  in Dept______

□ Bail Review » t As- 1-1 at, «Dept, i t f □ Sentencing ______________________at __________ in Dept._______
Sc Readiness/DWT H—Q' j / at 'SX\Z/in Dept. (,M □ Prob. Hrg.& Sent__________________ at,_________ in Dept.______ _

M Prelim Exam jiQ J I t~7 t~/T X in Dept I □ DEJ □ Drug Ct ______________________at_______ _ in Dept______ _
L f \TVne Estimate: _ J*dayl /bayrrertfeWng: fefwTcasefe): __ _______________________ masxsixaaauga^^

MENTAL HEALTH □ Proceedings suspended pursuant to PC1368. Mental competency anamination on_________________at.......................... by Forensic
Psychiatry Clinic, Female* - Room 1003, Central Division; Males - Central Detention Facility. Hearing on ______________ at _____ In Dept.of the
Central Division. □ The Sherar is ordered to transport the defendant to and from the examinaucn and hearing stated above.
OTHER □ Verbal notice of fccanse suspensfon (DL 310) signed. □ Fingerprint form feed.
□ Book 3 Release - Report on aS to □ Central □ Vista □ Las Coimas Detention FaoBy.

TODY STATUS Defendant □ REMANDED to custody of Sheriff □ without bail □ with bail set at I increased to / reduced to S_______________
1275.1 HOLD. X . □ Pretrial Services Report Ordered re; SOR □ Refer to CPAC.

REMAINS AT LIBERTY □ RELEASED: 0&n bail previously posted. □ after booking □ DEJ □ OR □ SUPERVISED OR - comply with P.T.S. conditions
. . .. ----------fehbrttSl representative of:.....................      on

self-help mtgs. per week and asufomfe proof at each court hearing. □ At«tain from

Warrant prevtousiy OTOeretVissued □ remains outstanding □ reeondes
ISSUED OH:

] RECALLED ON:

wtth cw without a 
dura ucr. of
ir isau&ci

Release Conditions. □ Attend

erdarwd □ 4 WAJVER □ oonfenues LJ cJeieted 
ARRANT □ArreetCBenchD 
SrmeCuie tor hearing L Mandatory 
HOLD issuance to DATE ABOVE [ 
Affidavit requested. Due by: _____
ML is O exonerated □ forfeited □ Fine tram ball, refund balance □ Dsdaratron of non-collusiorV re-assumption of liability fifed.
Bail forfeiture is set aside and bond it □ reinstated □ exonerated □ upon payment of court cost S___________ _ within 30 days □ cost waived
Bond #:Bond S Bond Co.

ATTEST A TRUE COPY. Clerk of the Superior Court by 

pros. Prob. R&R Interpreter Acct. Assessment Other; 
JRfFELONY - PRE-DISPOSITION MINUTES X'

Distribution by:

Deputy



c - ' ‘DEFENDANT ADVISAL OF RIGHTS ■ 'OO'l
DEFENDANT ADVISED OF THE FOLLOWING RIGHTS: ! J 4- J i

• The nghl 10 be tried by a jury (except for infractions) _ .
• The right to confront and to cross-examine all the witnesses against you ",
• The right at the trial lb present evidence in your Savor and either to testify for yourself or. if you wish, you may remain silent
• The right to a speedy and public tnal
• The right to have witnesses subpoenaed, at no cost, to testify in your behalf, and to obtain all evidence which might exonerate you
• The right to have an attorney defend you at all stages of the proceedings: that said attorney may be of your choice or shall be court appointed (except for

infractions) if you are unable to afford counsel

tF AN ATT0RNEY1S APPOINTED TO REPRESENT you, at the conclusion of the criminal proceedings, the court wifi. after a hearing, make a determination of 
your "present ability to pay all or a portion of the attorney fees (Penal Code 987.8). If Ibe court determines that you have the ability to pay all or parr of the cost the 
court will so order. Such an order will have the same force and effect as a /udgment m a cwS action and will be subject to collection (Penal Code 987.8). if you 
have been ordered to repay the cost of a court appointed attorney and your financial circumstances change, you may apply to the court to modify or vacate the 
order (Penal Code 387.8 (h)). V •

if YOU ARE NOT A citizen, the convictton of the offense for which you are charged may have foe conseouences of deportation, exclusion from admission to the 
United Steles, or denial of naturalisation pursuant to the laws of the United States

Upon conviction, probation may be revoked on prior convictions of VC23103/23152/14601 and the sentencing court will be notified.

Upon a misdemeanor conviction tor VC12500(a). subsequent arrestfoitation for suspended/revoked/invalid/ or no California Driver License may result in an 
additional charge Vehicle Cooe 14607.8.

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
CRIMINAL COURT LOCATIONS 

www.sdcourt.ca.aov

Central Division
County Courthouse 
220 West Broadway

San Diego, CA 92101

East County Division 
250 East Main Street 
El Cajon, CA 92020

North County Division 
325 S. Melrose Drive

Vista, CA 92081

South County Division 
500 Third Avenue

Chula Vista, CA 91910

Court Reporter's Address: PO BOX 120128, San Diego, CA 92112

ALTERNATE PUBLIC DEFENDER
Central
East County
North County
South County

(619) 446-2900 
(619)441-4890
(760) 940-6450 
(619) 498-2085

PUBLIC DEFENDER (PD)
Central
East County
North County
South County

(619) 338-4700 
(619)579-3316
(760) 945-4000 
(619)498-2001

OFFICE OF ASSIGNED COUNSEL (OAC) (619) 338^800

PSP (Public Service Program thru Probation Dept)

REVENUE AND RECOVERY 
Central (619) 515-6200

Central (858) 560-3258 East County (619) 441-4607
East County
North County
South County

(619) 441-3441
(760) 806-2333
(858) 560-3258

North County 

v - -

(760) 806-6396

• i

OWN RECOGNIZANCE (0/R) RELEASE TERMS - SIGNED PROMISE TO COMPLY

I AGREE to all Of the following conditions of a release on my own recognizance­
fl) I will apbear al all times and places as ordered by Ine court:
(2) I will obey all conditions imposed by the court.
(3) I will not depart this state without permission of the court;
(4) I waive extradition if I fall to appear as ordered by the court and am apprehended outside of California,

I understand that if I willfully fail to obey the conditions of my release. I am guilty of an additional crime: MISDEMEANOR, if now charged with a misdemeanor, 
punishable by a fine of up to $1,000. upto 6 months in jail, or both. FELONY, If now charged with a felony, punishable by up to 3 years in State Prison or i year in 
county jail, a fine of $5,000 or both. Failure to comply may result In a warrant for your arrest andforthe suspension of your driver license. Your ease may also be 
referred to a collection agency and a dvi) assessment may be added pursuant to Penal Code 1214 1.

Defendant's Signature Telephone Number Driver License No. & State

Homa Address City State Zip Code

KEEP THIS DOCUMENT FOR REFERENCE
The court will NOT send you any other notification for future appearances

SOSC CSM-ISO rtfev VMJ MISDEMEANOR/FELONY - PRE-DISPOSITION MINUTES

http://www.sdcourt.ca.qov


/ SUPE" 'R COURT OF CALIFORNIA, COUNTY OF SA TEGO

□ Central Division □ East County Division □ North County Division ^Ciaith County Division Waives; □Tin»n 4th

PEOPLEvs. BATHEN____________ BEN JAH IN________ L STATUS: BOND S DBS DCB(Y/N)
CASE* CS294342 PROS.# BCA40501 DOB: 112G77 BKG# ‘CTS:___ hrs.

DATE: 11-03-1 7 AT 08 : 30 DEPT. # 014 INTERP:___________ _ _________________________________□ Spanish □ Sworn □ Oath on File

JUDGBCOMM^EmP JUDGE: FRANCIS M. DEVANEY ________  □ ST1P. FILED REPORTER: i|»rftA..o<frn
CLERK:  gt/4y;.^7.  CSR * / COUNTER »:‘ ‘

CHARGE(S): ... .P.P.42.2,....................  ££*2 2............................................ PC4 2.2.............. .................................................................................

FUTURE DATES: PE 12 -04-17 08 3 0 D16_______________________________________________ ( KZCONFiRMED J □ VACATED

\f (flL _ ___________________ 5.THEULE________________  2 5 0
Attorney fcr Jie Pex^ pDAi OCA / DAG) □ Supervised Cert. Legal Intern Ateney to Detenoani i PD. APO < OAC «Tt ■aviea Xcuraet.ng) Q Supervised Cat Legal Intern

DEFENDANT: gPRESENT □ VIA AUDIO VIDEO □ SELF REPRESENTED □ NOT PRESENT □ NCI Pw^OtftED □ FAILED TO APPEAR 

Casa called /or □ FT A □ Arraignment f] Bail Review^ ReadinessfDWJ □ Jtety Trial □ Preliminary atioar! Mo ~ 

□ DEJ_______________________ Of Full □ Limited Protectivearder Expires^-/,*) -//Protected PanvP UafrrP**
□ Warrant Ordered/lssued on F V ...  □ Held to today □ Cleared LlOutstandinq. □ Bail Bdhd #___ /________ __  i forfeited.

CASE TRANSFERRED TO DEPT.__________  TIME ESTIMATE:________
Complaint amended □ by interlineation to read: ___________  _______  ______________________________________ __________________________________ .
□ Amended □ Amendment to O complaint filed □ charging O adding □ VC23103 (a) pursuant to VC23103.5 □ VC22107. VC21B58(a). PC647(f^ a r sk 
□______________________ as INFRACTIONS! pursuant to PC17(d)(2). □ other:__________________________ _ -
□ Defendant advised of and waives the right to a separate and conflict-free attorney I interpreter for this court appearance. 
□ Defendant duly arraigned and advised of the constitutional and statutory rights as indicated on the reverse side of this minute order”. 
□ Acknowledgment of advisal of constitutional rights signed and filed. □ Defendant has received copy of complaint. n fiOftT
□ Defendant waives reading of complaint. □ Deft states true name Is______________________________  __________________ □ orriSaplaWt"____ Jt'ihe]
□ DEFENDANT PLEADS NOT GUILTY and denies any priors/allegations/separate convictions alleged □ on amended complaint.
□ Defendant WAIVES: □ time for speedy trial □ 10 day/60 day statutory time for preliminary hearing □ personal presence □ per PCS,77

□ bail review □ jury trial □ preliminary hearing . .»>«■>
COUNSEL □ MOTION FOR APPOINTED ATTORNEY □ Granted □ Public Defender □ Alternate Public Defender □ Office of Ass tea Counsel 
Atty:____________________________________________ □ Re-appointed □ Denied □ Referred to Near Indigent Panel □ Defendant to retain counsel.
□ Motion for self-representation is □ granted □ denied. □ Faretta/Lopez Waiver signed & filed. □ OAC appointed - legal ronner/reasonable ancillary services. 
CONVICTION □ Deft, is sworn and examined. □ Defendant withdraws any previously entered plea. 
DEFENDANT PLEADS: □ GUILTY □ NO CONTEST to:_______________________________________________________________ □ VC23152(a) I (b)
□ Admits___________________________ separate convicton(s) alleged/_________________________________________________________ allegations)
□ Charges contained in amendedtemendmenf to complaint. □ VC23103(e) per 23103.5 □ as a lesser included offense of __ _____________ .
□ On motion of Court/People/Defendant remaining countfs) ________is/are DISMISSED. AllegationjsJ/Priorfs) remaining is/are STRICKEN QFOJ □ VOP
□ Plea form executed and filed □ People vs. West □ BAC:.______
□ Court finds a knowing and intelligent waiver of constitutional rights and factual basis for the plea. 
□ ADVISALS given by the court: □ Theft-PC666 □DUI-VC23593 □Consequences of Conviction - PC1016.5
□ WAIVERS: □ Arbuckle □ Blakely □ Cruz □ Harvey □ Appeal Rights □ Non-Bio, Evidence Disposal □ Time for sentencing, see JUDGMENT MINUTES. 
□ PC1210 □ Drug Court □ accepted □ declined. 
□ Stipulated bindover. □ Case certified as a general jurisdiction matter. □ Complaint deemed the Information. 
□ Defendant to provide DNA database samples as directed by Sheriff or Probation Dept. (PC296). 
MOTION for by □ People □ Defendant □ with □ without objection □ GRANTED □ DENIED. 
PCT 000 □ Defendant's motion for □ reinstatement ton PC1000 granted astocountfs)_______. for____ mo J yrs. □ New term
□ Time waived tor sentencing □ S.D. Rescue Mission Program □ Enroll by .............. Comply with all directions of Assessor.
□ $______________ DEJ Admin Fees (PC1001.1S(a) and PC1001.90) □ Forthwith □ By_____ ___________ .
□ Defendant has satisfactorily COMPLETED the DEJ Program, previously entered plea to courst(s)__________ set aside and charges dismissed.
□ Defendant has FAILED to satisfactorily perform in the DEJ Program. □ PC1000 set aside and any unpaid fees pertaining thereto deleted. 
□ Court makes a finding of guilt to me charge(s) pled. □ Time waived for sentencing, see JUDGMENT. 
REFERRALS Report □ forthwith □ by________________ ________ to □ Assessment Unit □ Probation Department □ Probation to interview.
□ Pre-sentence □ Mini □ Supplemental □ Psych. □ Limited re: Drugs / Atoohol / Domestic Violence I Anger Management I Restitution Report Ordered. 
□ Pre-sentence report waived. □ Court Collections □ for payment of attorney fees ~ S_________ □ indigent as to attorney fees.
- The court finds that the defendant has the «t>Wty to repay the County of San Diego for the costs of court appointed attorney fess.
HEARINGS Setfcont. on motion of □ People □ Defense □ Opposed □ Unopposed □ By Stipulation, O Statutory time is WAIVED 
DEFENDANT IS ORDERED TO APPEAR for □_____________________________________ on_________________at_________  in Dept______
□ Re: Attorney _____________________at____________ in Dept._________ Q Motion/PC 1538.5______________________ at_________  in Dept.______
□ Arraignment ................................at____________ in Dept. □ Jury I Court Tria!_______________________at in Dept____
□ Bail Review ____________________ at____________ in Dept._________ □ Sentencing ______________________at__________ in Dept._______ ,
□ Readiness/DWT_____________________at____________ in Dept._________ □ Prob. Hrg .& Sent______________________ at_________ in Dept._______
□ Prelim Exam _____________________at____________ in Dept □ DEJ □ Drug Ct at in Dept,______

Time Estimate: _ hr/day Days remaining:... ______  Set with easels): ,___________________________________ ._____________________________

MENTAL HEALTH □ Proceedings suspended pursuant to PC1368. Mental competency examination on_________________ at_____________by Forensic
Psychiatry Clinic. Females - Room 1003. Central Division: Males - Central Detention Facility. Hearing on_____________ at__________ _  in Dept. ...... of the
Central Division. □ The Sheriff is ordered to transport the defendant to and from the examination and hearing stated above.
OTHER □ Verbal notice of (cense suspension (DL 310) signed. □ Fingerprint form filed.
□ Book & Release - Report on. al to □ Central □ Vista □ Las Colinas Detention Facility.

CUSTODY STATUS Defendant □ REMANDED to custody of Sheriff □ without bail □ with bail set st I increased to I reduced to $_______________
□ PC1275.1 HOLD. . □ Pretrial Services Report Ordered re: SOR □ Refer to CPAC.
Of REMAINS AT LIBERTY Q RELEASED: fVdfi bail previously posted. O after booking □ DEJ Q OR □ SUPERVISED OR - comply with P.T.S. conditions 

AZrsame terms and conditions □ to an authojfied representative of:_______________________ ________ _______ on__________________ at_____________
□ Release Conditions: □ Attend_______self-help mtgs. per week and submit proof at each court hearing. □ Abstain from alcohol.
□ Not use or possess any controlled substances without a valid prescription. □ Not possess narcotic paraphernalia.
□ Deft waives 4" amendment rights and agrees to submit person, vehicle, place of residence, property, personal effects to search at any time with or without a 
warrant and with or without reasonable cause, when required by a Probation Officer or other law enforcement officer □ until revoked, □ for the duration of 
deferred entry of judgment □ Have no contact with / stay away from*______________ ,_______ _____________ _________  □ Protective Order issued.
dPreviously ordered: □ 4” WAIVER □ continues □ deleted 08 PROTECTIVE ORDER ^continues □ deleted.
WARRANT □ Arrest □ Bench □__________ Warrant ordered** itl Bai! set at $__________f □ No Bail. □ Counsel reports no contact with defendant.
□ Schedule for hearing, □ Mandatory appearance. □ Night service authorized. O Cash bail may be forfeited. □ ISSUED ON:___________________
□ HOLD issuance to DATE ABOVE. □ Warrant previously ordered/issued □ remains outstanding □ rescinded □ RECALLED ON: 
□ Affidavit requested. Due by: -
BAIL is □ exonerated □ forfeited □ Fine from bail, refund balance. Q Deaarabon of non-collusion re-assumptton of liability filed.
□ Ball forfeiture is set aside and bond Is □ reinstated □ exonerated O upon payment of court cost $___________ within 30 days □ cost waived
□ Bond #:Bond $Bond Co.

Date: __________________ ATTEST A TRUE COPY. Clerk of the Superior Court by_____________________
Distribution bv: on jiEsZ_to: Jail O^e Atty, Pros. Prob. R&R Interpreter Acct Assessment Other, t-

SDSCCRM-ISDfRfeV 1rt4) ' MISDe'iMEANORJFELONY - PRE-DISPOSITION MINUTES

Deputy



r. c Defendant advisal of rights J £ o q
DEFENDANT ADVISED OF THE FOLLOWING RIGHTS: U L J ,

• The right to be tried by a jury (except for infractons)
• The ngtr to confront and to cross-examine all the witnesses against you
• The right at the trial to present evidence In your favor and either to testify for yourself or, if you wish, you may remain silent
. Tne nghi to a speedy ana public trial
• The right to have witnesses subpoenaed, at no cost, to testify in your behalf, and to obtain all evidence which might exonerate you
• The right to have an attorney defend you at ail stages ol the proceedings; that said attorney may be of your choice or shall be court appointed (except for

infractions) if you are unable to afford counsel

IF AN ATTORNEY IS APPOINTED TO REPRESENT you. at the conclusion of the Crimea,'proceedings, the court will, after a hearing, make a determination of 
your present ability to pay all or a portion of the attorney fees {Penal Cods 987.8). If the court determines that you have the ability to pay all Of part of the cost the 
court wit! so order Such an artier wxfl neve the same force anti effect as a judgment in a cnrd action and wrti be subject tn collection (Pena! Code 987. §). If you 
have been ordered to repay ths cost of a court appointed attorney and your financial circumstances change, you may apply to the court to modify or vacate the 
order (Penal Code 9S7.8 (h)), .

IF YOU ARE NOT A CITIZEN, the conviction of the offense for which you are charged may have the consequences of deportation, exclusion from admission to th© 
United States, or denial of naturalization pursuant to the laws of the United States.

Upon conviction, probation may be revoked on prior convictions of VC23103/23152(14601 and the sentencing court wHI be notified.

Upon a misdemeanor conviction for VC12500(a). subsequent arrest/citafion for suspended/revokedfinvalidi or no California Driver License may result in an 
addit onai charge Vehicle Code 14607.8

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
CRIMINAL COURT LOCATIONS 

www.sdcourt.ca.gov

Central Division 
County Courthouse 
220 West Broadway 

San Diego, CA 92101

East County Division 
250 East Main Street 
El Cajon, CA 92020

North County Division 
325 S. Melrose Drive 

Vista, CA 92081

South County Division 
500 Third Avenue

Chula Vista. CA 91910 |

Court Reporter’s Address: PO BOX 120128. San Diego, CA 92112

ALTERNATE PUBLIC DEFENDER
PUBLIC DEFENDER (PD) I

Central (619)446-2900 Central (619) 338-4700
East County (619)441-4890 East County (619)579-3316
North County (760) 940-6450 North County (760)945-4000
South County (619) 498-2085 South County (619)498-2001

OFFICE OF ASSIGNED COUNSEL (OAC) (619) 338-4800

PSP (Public Service Program thru Probation Dept)

REVENUE AND RECOVERY 
Central (619) 515-6200

Central (858) 560-3258 East County (619) 441-4607 I
East County 
North County 
South County

(619) 441-3441
(760) 806-2333
(658) 560-3258

North Courtly (760) 806-6396

OWN RECOGNIZANCE (O/R) RELEASE TERMS - SIGNED PROMISE TO COMPLY

I AGREE to an of the following conditions of a release on my own recognizance:
(1) I will appear at all times and places as ordered by the court
(2) I will obey all conditions imposed by the court
(3) I will not depart the state wdhout permission of the court
(4) I waive extradition if I fall to appear as ordered by the court and am apprehended outside of California.

I understand that if I willfully fail to obey the conditions of my release, I am guilty of an additional crime: MISDEMEANOR, If now charged with a misdemeanor, 
punishable by a fine of up to $1,000, up to 6 months in jail, or both: FELONY, if now charged with a felony, punishable by up to 3 years In State Prison or 1 year in 
county jail, a fine of S5.000 or both. Failure to comply may result In a warrant for your arrest and/or the suspension of your driver license. Your case may also be 
referred to a collection agency and a civil assessment may be added pursuant to Penal Code 1214,1.

Telephone Number Driver License No. & State

Home Address State Zip Code

KEEP THIS DOCUMENT FOR REFERENCE
The court will NOT send you any other notification for future appearances

SOSC CRM-15C (Rw VHI MISDEMEANOR/FELONY - PRE-DISPOSITION MINUTES

http://www.sdcourt.ca.qov


SUPF R COURT OF CALIFORNIA, COUNTY OF St IEGO

□ Central Division □ East County Division O North County Division County Division Wsmk □Tta»O«'

PEOPLE vs J3ATHEN ....... BENJAMIN L STATUS: BOND  S LQOP!3O d^UXCB(Yffil)
CASE# CS^94342 PROS.# BCA40501 DOS: 112 0?? BKGfe ............................................ CTS:_____ days______nra.

bate 1 2-04-17 AT 08 : 30 DEPT. # 016 INTER?:□ Spanish O Sworn □ Oath on Fka

MIA ESPANA _ □ STIF. FILED REPORTER: _____________________________________
CLERK w / f  CSR # l COUNTER #:

CHARGE(S):............................ P.C4.2.?.............    P.? 2.2. _....... ............................. ....PC4.Z.?................................. . ............. ............................. .. ......... ......

FUTURE OATgC\( Mfr A jp .fl.................................................................................... ......  □CONFIRMED O VACATED

________ i J,^IUAJXX4V b.theule r_______ 21- 3 so
Meme. V the SdBe (DOA fDCkiDAG) Q Supervisee Cert Leos! i*vr< Atawyfor defendant (TO i APB? OACI Ratamd I Counseling} □ Suoervisec Cart, Ls^l Irfem

DEFEf DAW jfPRESENT □ VIA AUDIO VIDEO □ SELF REPRESENTED □ NOTPRESENT □ NOT PRODUCED □ FAILED TO APPEAR 
Case called for □ FT A t Arr itgnment LJ Ball Review fl Readiness/DWT O Jury Trial fl Preliminary Examination fl Motion 

□ DE J_______________________ Ful O Limited Protective Order Expires:  __ Protected Party _____
□ Warrant Onteradflssued on ’’ * «/ □ Held to today □ Cjaaqrd tending □ Bail Bond #
CASE TRANSFERRED TO DEPT. I9 ’TIME ESTIMATE: /JK )*“ llltAl 
Ccmpiatal emenoed □ by Iraortewebon to read:. _________ _________  _________ ________________ _________ _____________ _____ ______________
□ Amended □ Amendment to □ complaint filed □ charging □ adding □ VC23103 (a) pursuant to VC23103.5 □VC22107. VC21658(a), PC647(f) 
□as INFRACTION® pursuant to PC17(dX2). □ other.

$ forfeited.

□ Defendant advised al and waives the right to a separate and conflict-free attorney! Interpreter tor this court appearance.
□ Defendant duly arraigned and advised of the constitutional and statutory nghts es Indicated on the reverse side al this minute oroert
□ Acknowledgment of advisai of constitutional rights signed and feed. □ Defendant has received copy of complaint.
□ Defendant waives reading of oompteint. □ Deft stales true name is_________ ____________________ ________________ ___ □ on complaint (_____ line}

H DEFENDANT PLEADS NOT GUILTY and denies any priorsrsllegaLions/separale convictions alleged □ on amended complaint.
Defendant WAIVES: □ time for speedy trial □ 10 day/BO day statutory time for preliminary hearing □ persona) presence O per PC977

□ bail review □ jury trial □ preliminary hearing
COUNSEL □ MOTION FOR APPOINTED ATTORNEY □ Granted □ Public Defender □ Alternate Pitofc Defender □ Office of Assigned Counsel 
Atty: .............. □ Re-appointed □ Denied □ Referred to Near Indigent Panel □ Defendant to retain counsel
□ Morion for seS-representation is Q granted □"deised. □ FarettaiLopez Waiver signed & feed. O OAC appointed • legal runner,’reasonable anefeary services. 

CONVICTION □ Deft, is sworn end examined. □ Defendant withdraws any previously entered ptefl.
DEFENDANT PLEADS: □ GUILTY □ NO CONTEST to: ________________________________________________________________ □ VC231S2(a) / (b)
□ Admits___________________________ separate comriction(s) alleged!_________________ _________________________ »Uegation(s)
□ Charges contained tn arnendedfamwidment to complaint. □ VC23103ial per 23103.5 !~l as a lesser nduded offense of __
□ On motion Ol CourL’Pecpta/Defendant remaining cotmtlsi____________ tsfare DISMISSED. ASegation(syPrtor(sl remaining Ware STRICKEN □ FOJ □ VOP
□ Plea form executed and feed □ People vs. West □ BAC:.______
□ Court finds a knowing and inteUigeni waiver of oonsritutional rights and factual bams for toe plea.
□ ADVtSALS nrver by the court: O Theft - PCBB6 □ DLB-VC23593 Q Consequences of Conviction - PC1016.5
□ WAIVERS: □ Arbuckle □ Blakely □ Crust D Harvey □ Appeal Rights □ Non-B’w, Evidence Disposal □ Time for sentencing, see JUDGMENT MINUTES. 
OPC1210 □ Drug Court □ accepted O declined,
□ Stipulated bindover. □ Case certified as a general jurisdiction irsw □ CompMnt deemed the Information. 
□ Defendant to provide DNA database samples as directed by Sheriff or Probation Dept (PC296).
MOTION for by □ People □ Defendant O with O without objection □ GRANTED O DENIED.
PC1000 O Defendant's motion for □ reinstatement to □ PC1OO0 granted as to counits)______, tor_____ mcJ yrs. □ New term
□ Time waived for sentencing □ S.D. Rescue Mission Program □ Enroll by ________ Comply with all directions of Assessor,
ns ________ DEJ Admin Fees (PC1001.16{e) and PC1001,90) □ Forthwith LJBv .
□ Defendant has satisfactorily COMPLETED the DEJ Program, previously entered plea to count(s) _____ set aside and charges dismissed.
□ Defends™ has FAILED to satisfactorily perform in the DEJ Program. □ PC1000 set aside and any unpaid fees pertaining thereto deleted.
□ Court makes a Ending of gu«l to me charge(s) pled. □ Time waived for sentencing, see JUDGMENT.
REFERRALS Report OtorirMeh □ by to □ Aneeemafe Unit □ Probation Department □ Probabon to mterwww.
□ Pimsenienee □ Mirs □ Supplement > □ Pi-yehi "t3 Limited re: Dnigs I Alcohol I Domestic Violence I Anger Management / Restitution Report Ordered. 
□ Pre-sentenoe report waived. □ Court Collections □ for payment of attorney fees “ S □ Indigent as to attorney fees. 
"Thecourt Snd» thatlhedefence™theeWh» reeevmeCounwof Santfeoofortheoortiorrourtsopoinwd Utamevtees.

HEARINGS Setfoont. on motion of □ People □ Defense □ Opposed O Unopposed □ Sy Stipulation.___________________  □ Statutory time » WAIVED
DEFENDANT IS ORDERED TO APPEAR for □_______________ ______________________on________________ at in Dept. „____ _
□ Re: Attorney _____________________ at____________in Dept LJ Motioned 538.5 ____________________ at_________  in Dept ______
□ Arraignment ____________________at _____ in Dept_________ □ Jury I Court T rial _____________________ at in Dept_______
□ Bail Review _____________________ at___________ in Dept._________ fl Sentencing _______________________at_________ in Dept.______
□ Readiness/DWT________ __ al _ __________in OepL _____ D Prob- Hig.8 Sent________________________ at in Dept._______
□ Prelim Exam ____________________ at____________ hi Dept_________  □ DEJ □ Drug Ct ______________________at ............ in Dept________

Time Esomete: _ ________ hrritay Days remaining:................ __ Set with easels) _ t L ( .. .....

KENTAV HEALTH □ Praceedmqs suspended pursuant to PC13B8. Mental competencv exanSnabon on_______  at by Forensic
Psychiatry Clinic. Females - Room 1003, Central Division: Males - Central Detention Facility. Hearing on ______ __at____________ in Dept________ of the
Central Division. □ The Sheriff Is ordered to transport the defendant to end from the examination and hearing stated above.
OTHER □ Verbal notice of license suspension (DL 310) signed. O Fingerprint form filed.
□ Book's Release - Report on at. . to □ Central □ Vista □ Las Colins® Detention Fecfety

CUSTODY STATUS Defendant □ REMANDED to custody of Sheriff □ without bai □ with ball set at / increased la I reduced to S _ ________ ___
□ PC1Z75.1 HOLD. □ Fretrial Services Report Ordered re: SOR □ Refer to CPAC.
□ REMAINS AT LIBERTY □ RELEASED’ Q on bail previously posted, □ after booking O DEJ □ OR □ SUPERVISED OR - comply with P.T.S conditions 
□ same terms end conditions □ to an autoorisad representative oft___________ ___________________ _______on___________________at____________ _
□ Release Conditions: □ Attend_______self-help mtgs. per week and submit proof at each court hearing. □ Ao-ian from alcohol.
□ Not uae or possess any contraked substancae without a valid prescription. □ Not possess narcotic paraphernalia.
□ Deft, waives 4** amendment rights and agrees Io submit person, vehicle, place ot residence, property, personal effects to search at any lime with or wUhout a 
warrart, and wtoi or without reasonable cause when required by a Probation Officer of other tew enforcement officer □ untk revoked. □ far me duration of 
deferred entry of judgment. O Have no confers with / stay away from:_________________________ ___________ O Protective Order issued.
O Previously ordered: □ 4* WAIVER □ continues □ deleted O PROTECTIVE ORDER □continues O deleted
WARRANT □ Arrest □ Bench □__________ Warrant ordered □ Bail set at S_______________  □ No Beil. □ Counsel reports no contact with defendant.
□ Schedule for hearing. □ Mandatory appearance, □ Night service authorized. □ Cash bail may be forfeited. □ ISSUED ON: ________ ______
j~l HOLD issuance to PATE ABOVE □ Warrant previously orderedfaisued □ remains outstanding □ rescinded □ RECALLED ON: .... ...................... ......... ..
□ Affidavit requested. Due by: 
BAIL is □ exonerated □ forfeited □ Ane from WM. refund balance. □ Declaration Of nomcoflusionr re-assuntolkxi Ol liaMSty feed.
fl Bail forfeiture tt set aside and bond is Q reinstated Q exonerated □ upon payment of court cost $_____________ _ within 30 days □ cost waived
□ Bond #:Bond S Bond Co.

Date:  ATTEST A TRUE COPY, Clark of the Superior Court by  Deputy

Distribution by: on__ ________ ho: Jail Deft- Aliy Pros. Prob. R&R Interpreter Acct Assessment Other: 
SOKCCMwrtt pw ir»> MISDEMEANORfFELONY - PRE-DISPOSITION MINUTES



I ■»
‘ “ ■ ‘defendant ADVISAL OF RIGHTS 02U I

DEFENDANT ADVISED OF THE FOLLOWING RIGHTS:
• The right to be Med by a jury (except tor infractions)
• The right to confront and to cross-examine all the witnesses against you . ., .• ' ■ ..
• The right at the trial to present evidence in your fevor and either to testify for yourself or. if you wish, you may remain silent' . < 1 ‘ .
• The right to a speedy and public trial “ •
• The right to have witnesses subpoenaed, at no cost, to testify in your behalf, and to obtain all evidence which might exonerate ydl>
• The right to have an attorney defend you at all stages of the proceedings: that said attorney may be of your choice or shall be court appointed (except for

infractions) if you are unable to afford counsel

IF AN ATTORNEY IS APPOINTEDTO REPRESENT you. at the conclusion of the criminal proceedings, the court will, after if Metering, make a deter mats - if 
your present ability to pay all or a portion of the attorney fees (Penal Code 987.8). If the court determines that you have the ability to pay all or part of the cost, the 
court will so order. Such an order wffl have the same force end effect as a judgment in a mil action and w® be subject to collection (Penal Code ,087.8). If you 
have been ordered to repay the cost of a court appointed attorney and your financial circumstances change, you may apply to the court to modify or vacate the 
order (Penal Code 987.8 (h)).

IF YOU ARE NOT A CITIZEN, the conviction of the offense for which you are charged may have th® consequences of deportation, exclusion from admission to the 
United States, or denial of naturalization pursuant to the laws of the United States. ,

■ f-V1'. ■ 'i ■ •
Upon conviction, probation may be revoked on pnor convictions of VC23103/23152i14601 and the sentencing court will be notified.

Upon a misdemeanor conviction for VC12500(a). subsequent arrest/citatton for suspended/revokedflnvalid/ or no California Driver License may result in an 
additional charge Vehicle Code 14607.8.

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
CRIMINAL COURT LOCATIONS 

www.sdcourt.ca.aov

Central Division 
County Courthouse 
220 West Broadway 

San Diego, CA 92101

East County Division 
250 East Main Street 
El Cajon, CA 92020

North County Division 
325 S. Melrose Drive

Vista, CA 92081

South County Division 
500 Third Avenue 

Chula Vista. CA 91910

Court Reporter’s Address: PO BOX 120128, San Diego, CA 92112

alternate public defended
Central (619)446-2900

PUBLIC DEFENDER (PD)
Central (619)338-4700

East County (619)441-4890 East County (619) 579-3316
Nartfi County (760) 940-6450 North County (760)945-4000
South County (619)498-2085 South County (619)498-2001

OFFICE OF ASSIGNED COUNSEL (OAC) (619] 338-5600

I PSP {Public Service Program thru Probation Dept)

REVENUE AND RECOVERY
Central (619) 515-6200

Central (858) 560-3258 East Courtly (619) 441-4607
East County 
North County 
South County

(619) 441-3441
(760) 806-2333
(858) 560-3256

North County (760) 806-6396

OWN RECOGNIZANCE (O/R) RELEASE TERMS - SIGNED PROMISE TO COMPLY

I AGREE to all of toe fobowing conditions of a release on my own recognizance:
(T) I will appear at all times and places as ordered by the court.
(2) I will obey all conditions imposed by the court;
(31 I will not depart this state Without permission of the court
(41 I waive extradition if I fail to appear as ordered by the court and am apprehended outside of California.

I understand that if I willfully fall to obey the conditions of my release. I am guitty of an additional crime: MISDEMEANOR, if now charged with a misdemeanor, 
punishable by a fine of up to Si.000. up to 6 months in jaB or both: FELONY, if now charged with a felony, punishable by up to 3 years in State Prison or 1 year in 
county jail, a fine of $5,000 or both. Failure to comply may result in a warrant for your arrest and/or the suspension of your driver license. Your case may also be 
referred to a collection agency and a civil assessment may be added pursuant to Penal Code 1214.1.

Defendant's Signature Telephone Number Driver License No. & State

Home Address City State Zip Code

KEEP THIS DOCUMENT FOR REFERENCE
The court will NOT send you any other notification for future appearances

SOSC -W 1ZMJ MISDEMEANORIFELONY- PRE-DISPOSITION MINUTES

http://www.sdcourt.ca.aov


SUPF" 'R COURT OF CALIFORNIA, COUNTY OF Sr >IEGO
□ Central Division & East County DivKlor □ North County Division □ South County Division tows □

PEOPLE vs._____ RrvAwirx Pv-v>.\|GV~vs ___ H STATUS .tetQj- Ij^ODO.______ _ &e □<? (VM)
CASES PROS. # —'_________  POaAX-2^'*^ BKG * I '*} I S Lt 5*1 CTS: SUdfete* £ hrs,

DATE: -1~1 AT Altrt DEPT. # > INTERP:____________________ ______________ □ Spanish □ Sworn □ Oath on Fils
JUOGE/COMM/TEMP JUDGE: C, CDVitev-□ STIP. FILED REPORTER: tX.- VvAr ~Br rt.Vv.S______________

CLERK: __________ W . ______________  CSRB /COUNTER* Tt.#g»UP ..

CHARGElSy.____ .(■? ....?££5U?Z?...............® .... (^) f&.As!:!*!:...... .. .............................. . ............. . ................................. ... .......

□ CONFIRMED □ VACATEDFUTURE DATES:

AHwnay lor the _j koarvosd Cart. Lag* htsn ASbrney tor DebntenU fib .ui"jr<^ww'p ' J Cl Sm'P«v>s«I CM Lagal W«n
DEFENDANT: gf ■'■?** -■ □ VIA AUDIO VIDEO □ SELF REPRESENTED □ NOT PRESENT □ NC "PRUU'XED Q FAILED TO APPEAR
CASE CALtfS FOR PRELIMINARY EXAMINATI&N
□ Amended complaint Hied, readmg waived. true name as charged deft, pleads not guilty, dentes aH allegations.
□ Parties waive nght to □ continuous □ preliminary haanng □ Stipulated bindover
□ People's motion to designate_______________________ __________________ ______________ as the Investigating officer: □ granted □ denied,
O People's □ Defendant's □ Joint motion to exclude □ witnesses □ public: Q granted □ denied. D Witnesses admonished by the court.
H Counsel stipulat **—• --- - ’2-oo.Wv ten rrcerA -yLv- f~v_A.r' rTI 

Counsel stipulate tost ________________ _____________________________ is deemed to have testified to certain matters recited on the record.
Stipulation recited on the record by□ Stipulation for preisnmary bearing and motions only.

PEO DEF

81
WITNESSES SWORN AND EXAMINED

CovqIy r> Jacobs
p.d.cp

4..1
EXHIBIT DESCRIPTION:

C-*> - A^oXh
MRKD R£CD

Bi
□ □ 4. * X e-n - Ai tw-jen - S-M / a ©
□ □ C-D » ~ of T--J- l-l «
□ □ A CQ waf ■ar
□ □ □ □
□ □ □ □
□ □ □ □
□ □ □ □

X SEE ATTACHED EXHIBIT LIST - Do*-
J(5 The People rest JQ No affirmative evidence presented by defendant Q Defendant rests. B Arguments by counsel. □ Submitted.
MQT1QNS/WAJVERS □ People s □ Defendant’s □ Joint motion _________  _________________ _____________ _____□ granted. □ denied.
□ Defendant's motion to suppress evidence pursuant to PC1538.5 is □ granted. □ denied.
□ Defendant’s motion to reduce to misdemeanor - PCT 7(b)(5) pursuant to the Esteybar case is □ granted. □ denied.
□ Complaint is amended by interlineation as follows:______________________________________________________________________ _____________________

FINDINGS It appearing to the court that the following offenses have been committed, and that thej^ is suffident cause to believe 
that the defendant is guilty, the defendant is HELD TO ANSWER on the following counts: QVV ( * s <3

DEC 1 5 2017

S. Anderson

CUSTODY STATUS Deft □ REMANDED to custody erf Sheriff D without baa □ bal set avincreawd wreduesd to S _____ □ PC12751 HOLD 
5a Pre-Tnal Services report ordered re: SOR

Deft. RELEASED: on bail previously pasted □ case dismissed □ OR/SOR 

t ____________ ______  ________on__________ ___ at ___ _______________
Previously ordered D 4*1 WAIVER □ continues □ deleted JB^pROTECTIVE ORDER^J continues □ deleted.

BAIL is □ exonerated □ Declaration of non-coliusion/ reassumption of liability filed.
□ Bail forfeiture set aside and bond O reinstated Q exonerated D upon payment of court cost $within 30 days □ cost waived 
□ Bond #:...........................................  Bond $ Bond Co.;

mcbakbjoberhoizer
Date _________ I । ________________________________ __________________________________________

Judge of the Superior Court

Date:___________________ ATTEST A TRUE COPY. Ctertc of the Superior Court by Deputy
Distribution on ^to: Jail (Sf£) Other........................ ...... ............................................

Defendant DISCHARGED as to foe following counts which are DISMISSED lor raufflcwncy of evidence:

at______________ in Dept.________
at______________ in Dept.________
at____________   in Dept.________
at 7T-3P in Dept. 1*4
at I *• AO In Dept, tie Days left i Q

ARRAIGNMENT
Counsel stipulate that the complaint is deemed to be the Information. Reading of the Information is waived, true name as charged, defendant 

pleads not guilty, denies all allegations. M Transcript waived for arraignment Appointment of counsel reaffirmed.
SP1 Defendant waives statutory time for trial.^0 Fingerprint form filed.

Defendant ordered to appear for:
□ Preliminary Exam, to resume 
□ Arraignment on Information 
□ Bail Review

"SC Readiness Conference
§3 Jury Trial _______.._... ........ _
Q Motions due: 1 q . jan - 11

WENT AL HEALTH □ Proceedings suspended pursuant to PC13B8. Mental competency examination on ______________ _ at___________ _ by
Forensic Psychiatry Clinic. Females - Room 1003. Central Division: Mates - Central Detention Facility. Hearing on___________ at_________ in
Dept. ____ of the Central Division. □ The Sheriff is ordered to Bansport the defendant to and from toe examination and hearing stated above

OTHER
J Counsel stipulate that if a motion is filed, the readiness conference date may be advanced/conttnued to the motion hearing date.
□ Exhibits released to offering party by stipulation.
3 The following witnesses are ordered to return on

at

ubht-BSrro

SC3C CRMkfSl («®y. PRELIMINARY EXAMINATION MINUTES



SCS274342 DA BCA40S01

DATE 01-12-18 AT 08: 30 M.

3B 1oo,ooo

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
□ CENTRAL □ EAST □ NORTH [LsOUTH Q i q 

SUP READINESS CO&ffc' J *4 J

PRESENT: HONFRANCI8 Pl. - ^<4 M JUDGE PRESIDING, DEPARTMENT 014

CLERK

THE PEOPLE OF THE STATE OF CALIFORNIA
VS.

REPORTER KI 1^1 1 Mil/1___________________CSR#
REPORTER'S ADDRE^Sj^j^BOX 120128, SAN DIEGO, CA 92112

DEPUTY DISTRICT ATTORNEY / DEPUTY ATTORNEY GENERAL

BATHEN_____________ BENJAMIN
DEFENDANT

RL B.THEULE
ATTORNEY FOR DEFENDANT (PD / APD I OAC / RETAINED)

_ VIOLATION OF PC422_________________ PC422_________________PC422______________________ P.O.

ALLEG(S)/ENH(S)INTERP.OATH ON FILE / SWN.
PRIOR(S) x ,________________________________________________________________ LANGUAGE_____________________________________________
DEFENDANT '[^'RESENT □ SELF REPRESENTED □ NOT PRESENT □ NOT PRODUCED_____________________________________________________________________________

READINESS" □ ~ AMENDED COMPLAINT / INFO. / INDICTMENT FILED, READING WAIVED, TRUE NAME AS CHARGED, DEFT. PLEADS NOT GUILTY, DENIES ALLEGS.

-□
□

COMPLAINT I INFORMATION AMENOErj^Y INTERLINEATION 
PKeLIMINART I ILARING / TRIAL ।1I U> CONFIRMS

DEFENDANT ADVISED OF RIGHTS, W 

GUILTY □ NOLO CONTENDERE TO: U30 Dllo
' VACATED.

___________________________________ . □ COMPLAINT DEEMED INFORMATION.

READINESS □ MOTIONS REMAIN(S)/VACATED.

□ DEFENDANT WITHDRAWS "NOT GUILTY’ PLEA AND NOW PLEADS

□ PEOPLE V. WEST PLEA. □ COUNSEL AND DEFENDANT STIPULATE TO PRELIMINARY / GRAND JURY TRANS^R ATA'S FACTUAL BASIS OF PLEA.

□ ON MOTION OF COURT / PEOPLE / DEFENDANT COUNT(S)_________________________________________________^.-REMAINING l§ /'ARE DISMI^S^D FOJI VOP.
□ ON MOTION OF COURT/ PEOPLE / DEFENDANT ALLEGATION(S)/PRIOR(S) ^jfe^llNG. IS / ARE STRICKEtJ^OJ / VOP.

□ DEFENDANT TO PROVIDE DNA SAMPLES AS DIRECTED BY SHERIFF OR PROBATION (PC296). □ PC1210 □ ACCEPTED^’-'tj DECLINED.

PC1000 □ PC1000, DEFERRED ENTRY OF JUDGMENT, GRANTED MOS./YRS. □ NEW TERM □ RE-REFERRAl^-Ejj&EPORT TO SUBSTANCE ABUSE

ASSESSMENT UNIT FORTHWITH. □ DEFENDANT TO PAY □ $ADMIN FEE □$DEJ RESTITUTE I FEE PER PC1001.90 BY 

□ DEFT. SUCCESSFULLY COMPLETED PC1000. PREVIOUSLY ENTERED PLEA TO COUNT(S)______ SET ASIDE, AND THE CHARGE(S) IS/ARE DISMISSED.

□ DEFT FAILED THE PC1000 PROGRAM. ANY UNPAID PC1000 , DELETED. □ COURT MAKES A FINDING OF GUILT TO THE CHARGE(S) PLED.
FUTURE HEARINGS WAIVERS^ STATUTORY TIME PRELII^/TRIAL/ DGMENT. □ PRELIMINARY HEARING □ SPEEDY TRIAL. □ HARVEY / CRUZ / ARBUCKLE. 

□ NON-BIOLOGICAL EVIDENCE tflSPOSAL □ PRESENCE AT POST-SENTENCE HEARING.

?C^WjLVy SEEM&>TM< INFORMATION, IMMEDIATE ARRAIGNMENT (SEE CRM-002A). □ IMMEI 
______________________________ IS SET FOR / CONT'D / TRAILED TO A

okWDTIQN OfjjoURT/ PEO./ DEFT. REASON: EST’ PRELIM:

□ READINESS IS SET FOR / CONT’D TO AT IN DEPT. MOTIONS DUE:AT

□ ATTORNEY / INTERPRETER CONFLICT FOR THIS HEARING.

(SEE CR 
AT IN DEPT.

.. DAYS LEFT (TRIAL)

MENTAL HEALTH □ PROCEEDING SUSPENDED PER PC1368. MENTAL COMPETENCY EXAMINATION ON AT

BY FORENSIC PSYCHIATRY CLINIC. FEMALES, ROOM 1003, CENTRAL COURTHOUSE; MALES, CENTRAL DETENTION FACILITY.

^HEARING ON AT IN DEPARTMENT, CENTRAL COURTHOUSE.

□ THE SHERIFF IS ORDERED TO TRANSPORT DEFENDANT TO AND FROM THE EXAMINATION AND HEARING SHOWN ABOVE.

PROBATION REFERRAL □ REPORT ORDERED: □ PRESENTENCE. □ POST-SENTENCE, COPY TO BE SENT DIRECTLY TO CDCR PER PC1203C.

□ DEFENDANT FOUND GUILTY BY □ JURY VERDICT. □ COURT FINDING. □ DEFT. WAIVES POST-SENTENCE INTERVIEW.

□ DEFENDANT ORDERED TO REMAIN IN COURTROOM UNTIL INTERVIEWED BY COURT PROBATION OFFICER FOR A LIMITED REPORT.

□ DEFENDANT REFERRED TO / ORDERED TO REPORT IMMEDIATELY TO PROBATION DEPT. FOR INTERVIEW: □ 3977 OHIO STREET, SAN DIEGO

□ 330 W. BROADWAY, 5th FL, SAN DIEGO □ 325 S. MELROSE DR., VISTA □ 250 E. MAIN ST., 8™ FL, EL CAJON □ 1095 BAY BLVD., CHULA VISTA

_ CUSTODY STATUS □ DEFT. REMANDED TO CUSTODY OF SHERIFF □ WITHOUT BAIL □ BAIL SET AT/REDUCED/INCREASED TO $ □ PC1275.1 HOLD 

J~l DEFENDANT ORDERED RELEASED FROM CUSTODY THIS CASEB3HI»jrxa«0NJ5RTSOR □ ON DEJ □ CASE DISMISSED □ ACQUITTED.
[^DEFENDANTTO REMAIN AT LIBERTY W ON BOND POSTED I ll A JlLXJUJ . □ ON OR / SOR □ ON DEJ □ ON SAME TERMS & CONDITIONS

•'U DEFENDANT ORDERED TO RETURN.* '

□ 4™ AMENDMENT WAIVER: IMPOSED. / REMAINS IN EFFECT. / DELETED. □ PROTECTIVE ORDER: ISSUED. I REMAINS IN EFFECT. / MODIFIED. / DELETED.

BONDS I WARRANTS □ BENCH WARRANT TO ISSUE, BAIL SET AT $. □ COUNSEL REPORTS NO CONTACT WITH DEFENDANT.

□ SERVICE FORTHWITH. □ ORDERED WITHHELD TO. □ BENCH WARRANT ISSUED / ORDERED IS RECALLED / RESCINDED.

□ DECL. OF NON-COLLUSION & RE-ASSUMPTION OF LIABILITY FILED. □ BAIL FORF. IS SET ASIDE. □ BAIL □ REINSTATED □ EXONERATED □ FORFEITED

□ UPON PAYMENT OF COURT COST $WITHIN 30 DAYS. □ COST WAIVED. BOND AMT $BOND NO.

BOND COMPANY AGENT.

OTHER

Deputy



SBS
□X

V SCS294342 DA BCA4Q501.

\,C}&

DATE 02-26-18 AT 08:30 M.

PRESENT: HON-RPAJ4C T C W-.—TITVr.JgV■

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DI^GQ 
□ CENTRAL □ EAST □ NORTH T^sovjg h 1+

FURTHER PROCEEDINGS

THE

CLERK

VS.
BATHEN____________

DEFENDANT

CALIFORNIA

BENJAMIN

_ VIOLATION OF PC42 2__________________ PC42 2__________________PC422_____________________ P.O.
ALLEG(S)/ENH(S)INTERP.OATH ON FILE / 8WN-
PRIOR(S)______________________________________■________________________________ LANGUAGE.......................................................................... .................
DEFENDANT □ PRESENT □ SELF REPRESENTED ££ NOT PRESENT □ NOT PRODUCED 

■ *■ ■ — ...............I . ■ .j
READINESS □__ AMENDED COMPLAINT / INFO. / INDICTMENT FILED, READING WAIVED. TRUE NAME AS CHARGED. DEFT. PLEADS NOT GUILTY, DENIES A^LEQS.

□ COMPLAINT I INFORMATION AMENDED BY lyTERLINy/yffi O 1 ______________________________________ . □ COMPLAINT DEEMED INFORMATION.
ReUMINARI IILAAIKjjbp-RIAL) I & J I KONFIRMEC^'REMAINSJ^ACATED. □ READINESS □ MOTIONS________________________ REMAIN(S)/VACATED.

-□ DEFENDANT ADVISED OF RIGHTS. WAIVES RIGHTS. □ DEFT. SWORN AND EXAMINED. □ DEFENDANT WITHDRAWS "NOT GUILTY" PLEA AND NOW PLEADS 

□ GUILTY □ NOLO CONTENDERE TO:

□ PEOPLE V. WEST PLEA. □ COUNSEL AND DEFENDANT STIPULATE TO PRELIMINARY / GRAND JURY TRANSCRIPT AS FACTUAL BASIS OF PLEA.

□ ON MOTION OF COURT / PEOPLE / DEFENDANT COUNT(S)___________________________________________________REMAINING IS / ARE DISMISSED FOJ / VOP.
r □ ON MOTION OF COURT/ PEOPLE / DEFENDANT ALLEGATION(S)/PRIOR(S)REMAINING IS / ARE STRICKEN FOJ / VOP.

□ DEFENDANT TO PROVIDE DNA SAMPLES AS DIRECTED BY SHERIFF OR PROBATION (PC296). □ PC1210 □ ACCEPTED. □ DECLINED.

PC1000 □ PC1000, DEFERRED ENTRY OF JUDGMENT, GRANTED MOS./YRS. □ NEW TERM ORE-REFERRAL □ REPORT TO SUBSTANCE ABUSE

ASSESSMENT UNIT FORTHWITH. □ DEFENDANT TO PAY □ $ADMIN FEE □ $DEJ RESTITUTION FEE PER PC1001.90BY r.

□ DEFT. SUCCESSFULLY COMPLETED PC1000. PREVIOUSLY ENTERED PLEA TO COUNT(S)_____SET ASIDE, AND THE CHARGE(S) IS/ARE DISMISSED.

□ DEFT FAILED THE PC1000 PROGRAM. ANY UNPAID PC1000 FEES ARE DELETED. □ COURT MAKES A FINDING OF GUILT TO THE CHARGE(S) PLED.

FUTURE HEARINGS WAIVERS: □ STATUTORY TIME PRELIM/TRIAL/JUDGMENT. □ PRELIMINARY HEARING □ SPEEDY TRIAL. □ HARVEY/ CRUZ / ARBUCKLE. 

'■ □ NON-BIOLOGICAL EVIDENCE DISPOSAL. □ PRESENCE AT POST-SENTENCE HEARING. □ ATTORNEY / INTERPRETER CONFLICT FOR THIS HEARING.

□ COMPLAINT DEEMED THE INFORMATION, IMMEDIATE ARRAIGNMENT (SEE CRM-002A). □ IMMEDIATE SENTENCING (SEE CRM-002B).

IS SET FOR / CONT’D / TRAILED TO AT IN DEPT..

ON MOTION OF COURT / PEO. / DEFT. REASON: EST. PRELIM:. DAYS LEFT (TRIAL) . 

□ READINESS IS SET FOR / CONT'D TO AT IN DEPT. MOTIONS DUE: 

MENTAL HEALTH □ PROCEEDING SUSPENDED PER PC1368. MENTAL COMPETENCY EXAMINATION ON AT_______________ ——

BY FORENSIC PSYCHIATRY CLINIC. FEMALES, ROOM 1003, CENTRAL COURTHOUSE; MALES, CENTRAL DETENTION FACILITY.

-HEARING ON AT IN DEPARTMENT, CENTRAL COURTHOUSE.

□ THE SHERIFF IS ORDERED TO TRANSPORT DEFENDANT TO AND FROM THE EXAMINATION AND HEARING SHOWN ABOVE.

PROBATION REFERRAL □ REPORT ORDERED: □ PRESENTENCE. □ POST-SENTENCE, COPY TO BE SENT DIRECTLY TO CDCR PER PC1203C.

□ DEFENDANT FOUND GUILTY BY □ JURY VERDICT. □ COURT FINDING. □ DEFT. WAIVES POST-SENTENCE INTERVIEW.

□ DEFENDANT ORDERED TO REMAIN IN COURTROOM UNTIL INTERVIEWED BY COURT PROBATION OFFICER FOR A LIMITED REPORT.

□ DEFENDANT REFERRED TO / ORDERED TO REPORT IMMEDIATELY TO PROBATION DEPT. FOR INTERVIEW: □ 3977 OHIO STREET, SAN DIEGO

□ 330 W. BROADWAY, 5™ FL, SAN DIEGO □ 325 S. MELROSE DR., VISTA □ 250 E. MAIN ST., 8th FL, EL CAJON □ 1095 BAY BLVD., CHULA VISTA

^CUSTODY STATUS □ DEFT. REMANDED TO CUSTODY OF SHERIFF □ WITHOUT BAIL □ BAIL SET AT/REDUCED/INCREASED TO $. □ PC1275.1 HOLD 

□ DEFENDANT ORDERED RELEASED FROM CUSTODY THIS CASE □ ON DEJ □ CASE DISMISSED □ ACQUITTED.
QJ^DEFENDANT TO REMAIN AT LIBERTY^ON BOND POSTED $ /Z/Tz'z'Z. □ ON OR / SOR □ ON DEJ □ ON SAME TERMS & CONDITIONS

□ DEFENDANT ORDERED TO RETURN-'' ’ * ____________ _

□ 4™ AMENDMENT WAIVER: IMPOSED. / REMAINS IN EFFECT. / DELETED. /^PROTECTIVE ORDER: ISSUED. Z'R&HAINS IN EFFECT^ MODIFIED. / DELATED.

BONDS / WARRANTS □ BENCH WARRANT TO ISSUE, BAIL SET AT $. □ COUNSEL REPORTS NO ctJNIALI VVII H DEFENDANT.

□ SERVICE FORTHWITH. □ ORDERED WITHHELD TO. □ BENCH WARRANT ISSUED / ORDERED IS RECALLED / RESCINDED.

□ DECL. OF NON-COLLUSION & RE-ASSUMPTION OF LIABILITY FILED. □ BAIL FORF. IS SET ASIDE. □ BAIL □ REINSTATED □ EXONERATED □ FORFEITED 

□ UPON PAYMENT OF COURT COST $ WITHIN 30 DAYS. □ COST WAIVED. BOND AMT $____________________ BOND NO.

BOND COMPANY AGENT

OTHER

Date:
onOislribulian by * 

SDSC CRM-002C (rA

ATTEST A.TRUE COPY, Clerk of the Superior Court by
to JAIL DEFT. AWY. PROS. PROB. R&R Other.________

. Deputy



_ VIOLATION OF P.O.
ALLEG(SVENH(S)x-_______________________________________________ INTERP.OATH ON FILE / SWN.
PRIOR(S) , /_________________________________________________________________LANGUAGE_____________________________________________
DEFENDANT Xl PRESENT □ SELF REPRESENTED □ NOT PRESENT □ NOT PRODUCED

READINESS AMENDED COMPLAINT / INFO. / INDICTMENT FILED, READING WAIVED, TRUE NAME AS CHARGED, DEFT. PLEADS NOT GUILTY, DENIES ALLEGS. 

i □ COMPLAINT / INFORMATION AfJEhLtaB^ LINEATION__________________S' _________________________________ • □ COMPLAINT DEEMED INFORMATION.
\3* PRELIMINARY HEARING / TRIAlLJ* I pl CONFIRMED / REMAIN^? VACATED. □ F^ADINESS □ MOTIONS REMAIN(S) / VACATED. 

^CTDEFENDANT ADVISED OF RIGHTS, WAIVES RIG J fcvypRN A^B EMAMHICB-'LLI DEFENDANT WITHDRAWS "NOT GUILTY" PLEA AND NOW PLEADS

□ GUILTY □ NOLO CONTENDERE TO:

□ PEOPLE V. WEST PLEA. □ COUNSEL AND DEFENDANT STIPULATE TO PRELIMINARY / GRAND JURY TRANSCRIPT AS FACTUAL BASIS OF PLEA.

□ ON MOTION OF COURT I PEOPLE / DEFENDANT COUNT(S)___________________________________________________REMAINING IS / A&E DISMISSED FOJ7 VOP.
“ □ ON MOTION OF COURT/ PEOPLE / DEFENDANT ALLEGATION(S)/PRIOR(S)_____________________________ REMAINING IS / ARE.STRICKEN FOJ / VOP.

□ DEFENDANT TO PROVIDE DNA SAMPLES AS DIRECTED BY SHERIFF OR PROBATION (PC296). □ PC1210 □ ACCENTED. □ DECLINED.

PC1000 □ PC1000, DEFERRED ENTRY OF JUDGMENT, GRANTED________MOS./YRS. □ NEW TERM □ RE-REFERRA|J?Q REPORT TO SUBSTANCE ABUSE
ASSESSMENT UNIT FORTHWITH. □ DEFENDANT TO PAY □ $__________ ADMIN FEE □ $_____________ DEJ RESTITUTI^fcf FEE PER PC1o6l:90 BY______________________ .

□ DEFT. SUCCESSFULLY COMPLETED PC1000. PREVIOUSLY ENTERED PLEA TO COUNT(S)_____ SET ASIDE, AND' jM CHARGE(S) IS/ARE DISMISSED.

□ DEFT FAILED THE PC1000 PROGRAM. ANY UNPAID PC1000 FEES ARE DELETED. □ COURT MAKES A FINDING OF GUILT TO THE CHARGE(S) PLED.

FUTURE HEARINGS WAIVERS: □ STATUTORY TIME PRELIM / TRIAL / JUDGMENT. □ PRELIMINARY HEARING □ SPEEDY TRIAL. □ HARVEY / CRUZ / ARBUCKLE.

‘ □ NON-BIOLOGICAL EVIDENCE DISPOSAL. □ PRESENCE AT POST-SENTENCE HEARING. □ ATTORNEY / INTERPRETER CONFLICT FOR THIS HEARING.
OcaiJPLAIN7lDE|E -rVy?\INFBRMATION, IMMEDIATE ARRAIGNMENT (SEE CRM-002A). □ IMM^DlA<i SEfKTE|iai^(SEE CRM

f \L4V.tA _____________ ls SET FOR z CONTDI trailed to ( Lz| jS at I iXi-^N dept _
OtJ MOTION OF COURT / PEO./ DEFT REASON: ____________________________________________ EST ’PRELIM*___________________  IbAYS LEFT (TRIAL) .

□ ’rEADINESS'IS'SET FOR / CONTD TO AT IN DEPT. MOTIONS DUE: 

MENTAL HEALTH □ PROCEEDING SUSPENDED PER PC1368. MENTAL COMPETENCY EXAMINATION ON AT

BY FORENSIC PSYCHIATRY CLINIC. FEMALES, ROOM 1003, CENTRAL COURTHOUSE; MALES, CENTRAL DETENTION FACILITY.

HEARING ON AT IN DEPARTMENT, CENTRAL COURTHOUSE.

□ THE SHERIFF IS ORDERED TO TRANSPORT DEFENDANT TO AND FROM THE EXAMINATION AND HEARING SHOWN ABOVE.

PROBATION REFERRAL □ REPORT ORDERED: □ PRESENTENCE. □ POST-SENTENCE, COPY TO BE SENT DIRECTLY TO CDCR PER PC1203C.

□ DEFENDANT FOUND GUILTY BY □ JURY VERDICT. □ COURT FINDING. □ DEFT. WAIVES POST-SENTENCE INTERVIEW.

□ DEFENDANT ORDERED TO REMAIN IN COURTROOM UNTIL INTERVIEWED BY COURT PROBATION OFFICER FOR A LIMITED REPORT.

□ DEFENDANT REFERRED TO / ORDERED TO REPORT IMMEDIATELY TO PROBATION DEPT. FOR INTERVIEW: □ 3977 OHIO STREET, SAN DIEGO

□ 330 W. BROADWAY, 5™ FL, SAN DIEGO □ 325 S. MELROSE DR., VISTA □ 250 E. MAIN ST., 8™ FL, EL CAJON □ 1095 BAY BLVD., CHULA VISTA

CUSTODY STATUS □ DEFT. REMANDED TO CUSTODY OF SHERIFEJ3 WITHOUTBA1L fl BAIL SET AT/REDUCED/INCREASED TO $_______________ . □ PC1275.1 HOLD
C DEFENDANT ORDERED RELEASED FR®M CUSTODY THIS CAslfiiNLW LI] I/S^R 1 □ ON DEJ □ CASE DISMISSED □ ACQUITTED.

.^DEFENDANT TO REMAIN AT LIBERTYj^^N BOND POSTED $ ----- - □ ON OR / SOR □ ON DEJ □ ON SAME TERMS & CONDITIONS

’□'DEFENDANT ORDERED TO RETURN.-' X

□ 4™ AMENDMENT WAIVER: IMPOSED. / REMAINS IN EFFECT. / DELETED. □ PROTECTIVE ORDER: ISSUED. / REMAINS IN EFFECT. / MODIFIED. /DELETED.

BONDS / WARRANTS □ BENCH WARRANT TO ISSUE, BAIL SET AT $. □ COUNSEL REPORTS NO CONTACT WITH DEFENDANT.

□ SERVICE FORTHWITH. □ ORDERED WITHHELD TO. □ BENCH WARRANT ISSUED / ORDERED IS RECALLED / RESCINDED.

□ DECL. OF NON-COLLUSION & RE-ASSUMPTION OF LIABILITY FILED. □ BAIL FORF. IS SET ASIDE. □ BAIL □ REINSTATED □ EXONERATED □ FORFEITED

□ UPON PAYMENT OF COURT COST $WITHIN 30 DAYS. □ COST WAIVED. BOND AMT $BOND NO.

BOND COMPANY AGENT.



SEN

SCS2?4342da BCA4Q501

06-06-18 AT 01:30 j

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
□ CENTRAL □ EAST □ NORTH □ SOUTH

TRIAL CALL 02^^

PRESENT: HON THEODORE WEATHERS 016

CLERK

THE PEOPLE OF THE STATE OF CALIFORNIA
VS.

BATHEN
DEFENDANT

BENJAMIN

__________________  JUDGE PRESIDING, DEPARTMENT

REPORTER____ ___CSR# 41i&

REPORTER'S ADDRESS: P.d.BJ^jDIEGO, -

“ DEPUTY DBTRKT ATTORNEY I DEPUTY ATTORNEY GENERAL

R - A. FREE*ZE__________________________
ATTORNEY FOR DEFENDANT (PD / APD / OAC / RETAINED)

L

_VIOLATION OF PC422_________________ PC422_________________ PC,422_____________________ p.0._______________________________
~ALLEG(S)/ENH(S)INTERP.OATH ON FILE /SWN.

PRIOR(S) __________________________________________________________ _ LANGUAGE_____________________________________________
DEFENDANT ^PRESENT □ SELF REPRESENTED □ NOT PRESENT □ NOT PRODUCED_____________________________________________________________________________

READINESS fa AMENDED COMPLAINT / INFO. / INDICTMENT FILED. READING WAIVED. TRUE NAME AS CHARGED. DEFT. PLEADS NOT GUILTY, DENIES ALLEGS. 

□ COMPLAINT / INFORMATION AMENDED BY INTERLINEATION. □ COMPLAINT DEEMED INFORMATION. 

□ PRELIMINARY HEARING/TRIAL CONFIRMED / REMAINS / VACATED. □ READINESS □ MOTIONS REMAIN(S)/VACATED.

□ DEFENDANT ADVISED OF RIGHTS, WAIVES RIGHTS. □ DEFT. SWORN AND EXAMINED. □ DEFENDANT WITHDRAWS "NOT GUILTY" PLEA AND NOW PLEADS 

□ GUILTY □ NOLO CONTENDERE TO:

□ PEOPLE V. WEST PLEA. □ COUNSEL AND DEFENDANT STIPULATE TO PRELIMINARY / GRAND JURY TRANSCRIPT AS FACTUAL BASIS OF PiJsA.

□ ON MOTION OF COURT I PEOPLE I DEFENDANT COUNT(S)REMAINING IS / ARE DISMISSEP.POJ / VOP.

“ □ ON MOTION OF COURT/ PEOPLE I DEFENDANT ALLEGATION(S)/PRIOR(S)_____________________________ REMAINING IS / ARE STRICKEN fpU / VOP.
□ DEFENDANT TO PROVIDE DNA SAMPLES AS DIRECTED BY SHERIFF OR PROBATION (PC296). □ PC1210 □ ACCEPTED. □'t^bLINP5s)

PC1000 □PC1000, DEFERRED ENTRY OF JUDGMENT, GRANTED_______ MOS./YRS. □ NEW TERM □ RE-REFERRAL □ REPORT TO SUBSTANCE ABUSE

ASSESSMENT UNIT FORTHWITH. □ DEFENDANT TO PAY □ $__________ ADMIN FEE □ $_____________ DEJ RESTITUTION FC< PER PC106l.'9O BY _ ___________________

□ DEFT. SUCCESSFULLY COMPLETED PC1000. PREVIOUSLY ENTERED PLEA TO COUNT(S)____ SET ASIDE, AND Tf-IB^HARGEfS) IS/ARE Dl^l^SED.

□ DEFT FAILED THE PC1000 PROGRAM. ANY UNPAID PC1000 FEES ARE DELETED. □ COURT MAKES A FINDING QFGUILT TO THE CHAF^'fS) PLED.

FUTURE HEARINGS WAIVERS: □ STATUTORY TIME PRELIM/TRIAL/JUDGMENT. □ PRELIMINARY HEARING □ SPEEDYTRIAL. □(H^|TVEY / CRUZ / ARBUCKLE.

□ NON-BIOLOGICAL EVIDENCE DISPOSAL. □ PRESENCE AT POST-SENTENCE HEARING. □ ATTORNEY / INTERPRETER CONFLIOT-fOR THIS HEARING. .
□ COMWAINKDE/MEd THE i/ftlRMATION, IMMEDIATE ARRAIGNMENT (SEE CRM-002A). □ IMMEDIATE SEMT^NCIflG (SEE CF....-u,p2B) __ f

*1 >1^1 / ______________________ IS SET FOR I CONT'D / TRAILED TO I j ' I 0 AT I DEPT, g—-
ON MOTION OF CohfirF/ PEO*/ HF FT REASON: EST. PRELIM:<. DAYS LEFT (TRIAL) .

□ READINESS IS SET FOR / CONT'D TO AT IN DEPT. MOTIONS DUE: 

MENTAL HEALTH □ PROCEEDING SUSPENDED PER PC1368. MENTAL COMPETENCY EXAMINATION ON AT

BY FORENSIC PSYCHIATRY CLINIC. FEMALES, ROOM 1003, CENTRAL COURTHOUSE; MALES, CENTRAL DETENTION FACILITY.

—.HEARING ON AT IN DEPARTMENT, CENTRAL COURTHOUSE.

□ THE SHERIFF IS ORDERED TO TRANSPORT DEFENDANT TO AND FROM THE EXAMINATION AND HEARING SHOWN ABOVE.

PROBATION REFERRAL □ REPORT ORDERED: □ PRESENTENCE. □ POST-SENTENCE, COPY TO BE SENT DIRECTLY TO CDCR PER PC1203C.

□ DEFENDANT FOUND GUILTY BY □ JURY VERDICT. □ COURT FINDING. □ DEFT. WAIVES POST-SENTENCE INTERVIEW.

□ DEFENDANT ORDERED TO REMAIN IN COURTROOM UNTIL INTERVIEWED BY COURT PROBATION OFFICER FOR A LIMITED REPORT.

□ DEFENDANT REFERRED TO / ORDERED TO REPORT IMMEDIATELY TO PROBATION DEPT. FOR INTERVIEW: □ 3977 OHIO STREET, SAN DIEGO

□ 330 W. BROADWAY, 5™ FL, SAN DIEGO □ 325 S. MELROSE DR., VISTA □ 250 E. MAIN ST., 8™ FL, EL CAJON □ 1095 BAY BLVD., CHULA VISTA

CUSTODY STATUS □ DEFT. REMANDED TO CUSTODY OF SHERIFF □ WITHOUT BAIL □ BAIL SET AT/REDUCED/INCREASED TO $_______________ . □ PC1275.1 HOLD

'□ DEFENDANT ORDERED RELEASED FROM CUSTODY THIS CASE QkjCT fs^R □ ON DEJ □ CASE DISMISSED □ ACQUITTED.
^^□EFENDANTTO REMAIN AT I IBFRTV p*t>N BOND POSTED $ WJf SyLA''-'' . DONOR/SOR □ ON DEJ □ ON SAME TERMS & CONDITIONS 
'©‘DEFENDANT ORDERED TO RETURN.' \

□ 4TH AMENDMENT WAIVER: IMPOSED. I REMAINS IN EFFECT. I DELETED. □ PROTECTIVE ORDER: ISSUED. I REMAINS IN EFFECT. I MODIFIED. /DELETED.

BONDS/WARRANTS □ BENCH WARRANT TO ISSUE, BAIL SET AT $. □ COUNSEL REPORTS NO CONTACT WITH DEFENDANT.

□ SERVICE FORTHWITH. □ ORDERED WITHHELD TO. □ BENCH WARRANT ISSUED I ORDERED IS RECALLED I RESCINDED.

□ DECL. OF NON-COLLUSION & RE-ASSUMPTION OF LIABILITY FILED. □ BAIL FORF. IS SET ASIDE. □ BAIL □ REINSTATED □ EXONERATED □ FORFEITED

□ UPON PAYMENT OF COURT COST $ WITHIN 30 DAYS. □ COST WAIVED. BOND AMT $_____________________ BOND NO.

BOND 

OTH
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PRESENT: HON _

CLERK

DATE G1 f'/ b AT / •

66<0o^ o
] SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

□ CENTRAL □ EAST □ NORTH ’Q-8«0tH

___________________  JUDGE PRESIDING, DEPARTMENT I (/?

. REPORTER CSR# *^2^
REPORTER'S ADDRESS: P.O. BOX

THE PEOPLE OF THE STATE OF CALIFORNIA
DEPUTY DISTRICT ATTORNEY I DEPUTY ATTORNEY GENERAL

ATTORNEY FOR DEFENDANT (PD / APD / OAC / RETAINED)

P.O.
ALLEG(S)/ENH(S) INTERP.OATH ON FILE / SWN.
PRIOR(S) - .__________________________________________________________________ LANGUAGE_____________________________________________
DEFENDANT ^PRESENT □ SELF REPRESENTED □ NOT PRESENT □ NOT PRODUCED_____________________________________________________________________________

READINESS AMENDED COMPLAINXTInfS^INDICTMENT FILED, READING WAIVED. TRUE NAME AS CHARGED, DEFT. PLEADS NOT GUILTY, DENIES ALLEGS. 

□ COMPLAINT/ INFORMATION AMENDED BY INTERLINEATION. □ COMPLAINT DEEMED INFORMATION.

□ PRELIMINARY HEARING/TRIAL CONFIRMED / REMAINS / VACATED. □ READINESS □ MOTIONS REMAIN(S)/VACATED.

DEFENDANT ADVISED OF RIGHTS, WAIVES RIGHTS. □ DEFT. SWORN AND EXAMINED. □ DEFENDANT WITHDRAWS "NOT GUILTY" PLEA AND NOW PLEADS

□ GUILTY □ NOLO CONTENDERE TO: . / A I

«5 -to Tuvy7rrM-

□ PEOPLE V. WEST PLEA. □ COUNSEL AND DEFENDANT STIPULATE TO PRELIMINARY / GRAND JURY TRANSCRIPT AS FACTUAL BASIS OF PLEA.

_ □ ON MOTION OF COURT / PEOPLE / DEFENDANT COUNT(S)REMAINING IS / ARE DISMISSED FOJ / VOP.

□ ON MOTION OF COURT/ PEOPLE / DEFENDANT ALLEGATION(S)/PRIOR(S)REMAINING IS / ARE STRICKEN FOJ / VOP.

□ DEFENDANT TO PROVIDE DNA SAMPLES AS DIRECTED BY SHERIFF OR PROBATION (PC296). □ PC1210 □ ACCEPTED. □ DECLINED.

PC1000 □ PC1000, DEFERRED ENTRY OF JUDGMENT, GRANTED MOS./YRS. □ NEW TERM □ RE-REFERRAL □ REPORT TO SUBSTANCE ABUSE

ASSESSMENT UNIT FORTHWITH. □ DEFENDANT TO PAY □ $ADMIN FEE □ $DEJ RESTITUTION FEE PER PC1001.90 BY. 

□ DEFT. SUCCESSFULLY COMPLETED PC1000. PREVIOUSLY ENTERED PLEA TO COUNT(S)_____ SET ASIDE, AND THE CHARGE(S) IS/ARE DISMISSED.

□ DEFT FAILED THE PC1000 PROGRAM. ANY UNPAID PC1000 FEES ARE DELETED. □ COURT MAKES A FINDING OF GUILT TO THE CHARGE(S) PLED.

FUTURE HEARINGS WAIVERS: □ STATUTORY TIME PRELIM / TRIAL / JUDGMENT. □ PRELIMINARY HEARING □ SPEEDY TRIAL. □ HARVEY / CRUZ / ARBUCKLE.
■“ □ NON-BIOLOGICAL EVIDENCE DISPOSAL. □ PRESENCE AT POST-SENTENCE HEARING. □ ATTORNEY / INTERPRETER CONFLICT FOR THIS HEARING.

□ COMPLAINT DEEMED THE INFORMATION, IMMEDIATE ARRAIGNMENT (SEE CRM-002A). □ IMMEDIATE SENTENCING (SEE CRM-002B).

IS SET FOR / CONT'D I TRAILED TO AT IN DEPT..

ON MOTION OF COURT / PEO. I DEFT. REASON: EST. PRELIM:. DAYS LEFT (TRIAL) .
□ READINESS IS SET FOR / CONT'D TO AT IN DEPT. MOTIONS DUE: 

MENTAL HEALTH □ PROCEEDING SUSPENDED PER PC1368. MENTAL COMPETENCY EXAMINATION ON AT

BY FORENSIC PSYCHIATRY CLINIC. FEMALES, ROOM 1003, CENTRAL COURTHOUSE: MALES, CENTRAL DETENTION FACILITY.

HEARING ON AT IN DEPARTMENT, CENTRAL COURTHOUSE.

□ THE SHERIFF IS ORDERED TO TRANSPORT DEFENDANT TO AND FROM THE EXAMINATION AND HEARING SHOWN ABOVE.

PROBATION REFERRAL □ REPORT ORDERED: □ PRESENTENCE. □ POST-SENTENCE, COPY TO BE SENT DIRECTLY TO CDCR PER PC1203C.

□ DEFENDANT FOUND GUILTY BY □ JURY VERDICT. □ COURT FINDING. □ DEFT. WAIVES POST-SENTENCE INTERVIEW.

□ DEFENDANT ORDERED TO REMAIN IN COURTROOM UNTIL INTERVIEWED BY COURT PROBATION OFFICER FOR A LIMITED REPORT.

□ DEFENDANT REFERRED TO / ORDERED TO REPORT IMMEDIATELY TO PROBATION DEPT. FOR INTERVIEW: □ 3977 OHIO STREET, SAN DIEGO

□ 330 W. BROADWAY, 5™ FL, SAN DIEGO □ 325 S. MELROSE DR., VISTA □ 250 E. MAIN ST., 8th FL, EL CAJON □ 1095 BAY BLVD., CHULA VISTA

. CUSTODY STATUS □ DEFT. REMANDED TO CUSTODY OF SHERIFF □ WITHOUT BAIL □ BAIL SET AT/REDUCED/INCREASED TO $. □ PC1275.1 HOLD 

□ DEFENDANT ORDERED RELEASED FROM CUSTODY THIS CASE ONLY □ ON OR / SOR □ ON DEJ □ CASE DISMISSED □ ACQUITTED.

□ DEFENDANT TO REMAIN AT LIBERTY □ ON BOND POSTED $. □ ON OR / SOR □ ON DEJ □ ON SAME TERMS & CONDITIONS 

□ DEFENDANT ORDERED TO RETURN.

□ 4™ AMENDMENT WAIVER: IMPOSED. / REMAINS IN EFFECT. / DELETED. □ PROTECTIVE ORDER: ISSUED. / REMAINS IN EFFECT. / MODIFIED. / DELETED. 

BONDS / WARRANTS □ BENCH WARRANT TO ISSUE, BAIL SET AT $. □ COUNSEL REPORTS NO CONTACT WITH DEFENDANT.

□ SERVICE FORTHWITH. □ ORDERED WITHHELD TO. □ BENCH WARRANT ISSUED / ORDERED IS RECALLED / RESCINDED.

□ DECL. OF NON-COLLUSION & RE-ASSUMPTION OF LIABILITY FILED. □ BAIL FORF. IS SET ASIDE. □ BAIL □ REINSTATED □ EXONERATED □ FORFEITED

A □ UPON PAYMENT OF COURT COST $WITHIN 30 DAYS. □ COST WAIVED. BOND AMT $BOND NO.

BOND COMPANY AGENT . 

OTHER

X

Date:ATTEST A TRUE COPY, Clerk of the Superior Court by:, Deputy
Distribution by on________________ Io JAIL DEFT. ATTY. PROS. PROB. R&R Other:    . 
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO

DATE: June 11, 2018 DEPT: 15 REPORTER A: Y. Medina-Luna CSR# 12697

PRESENT HON.: STEPHANIE SONTAG REPORTER B: None CSR#
JUDGE COUNTER# N/A

CLERK: R. Camou 
REPORTERS’ ADDRESS: P.O. BOX 128

BAILIFF: E. Tarr SAN DIEGO, CA 92112-4104

SCS294342 THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
By Deputy District Attorney, Cherie B. Somerville

vs.

BENJAMIN LEE BATHEN, Defendant, 
By Retained Attorney, Alicia C. Freeze

2:14 p.m. This being the time set for JURY TRIAL in the above-entitled cause, having been assigned from 
Department 16, Deputy District Attorney Cherie Somerville appears on behalf of the People. Retained 
Attorney, Alicia C. Freeze appears on behalf of the defendant, personally present. PRIOR TO TRIAL 
COMMENCING, Court convenes and the defendant is arraigned on the Amended Information, filed and 
lodged this day.

2:18 p.m. The Court rules as follows on the People’s motions in limine:

A. Motion to Introduce Jail Calls Made by Defendant as Relevant Circumstantial Evidence of
- Identification is granted.

B. To Exclude Potential Witnesses from The Courtroom Pursuant to Evidence Code Section 777 is 
granted.

* 2:21 p.m. The Court rules as follows on the defendant’s motions in limine:

I. General Motions in limine.

a. Motion to Exclude Witness from Courtroom When Not Testifying, Pursuant to California 
Evidence Code Section 777 is granted.

b. Motion to Admonish Witnesses Not to Discuss Their Testimony is granted.
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CASE NO. SCS294342__________________People v. BATHEN_______________ DATE; June 11,2018

'12US
c. Motion to Preclude Testimony from Witnesses Not Listed in Police Report or Provided in the 

Witness List is granted.

d. Motion to Preclude Any Evidence Previously Requested by the Defense Through the Discovery 
Process and Which Was Not Provided is granted.

II. Motion in Limine Requesting to Exclude the Mention of Anyone as a “Victim” is granted.

III. Motion to Exclude the Prosecution from Conferring with Witnesses Once Cross-Examination 
Has Begun is granted as modified and stated on the record.

IV. Motion to Exclude Prosecution’s Cell Site Evidence, Maps & Analysis is denied.

V. Motion to Exclude Prosecution’s Investigator’s Testimony Regarding Voice Recognition is
granted.

VI. Motion to Exclude Testimony Regarding Google Search is taken under submission.

3:06 p.m. Court and counsel discuss trial and jury selection process and scheduling.

3:22 p.m. Court is adjourned until Tuesday, June 12,2018 at 9:00 a.m. in Department 15.

Defendant remains at liberty on bail previously posted.

\
\
\
\
\
\
\
\
\
\
\
\

-rjc-
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO 
A

DATE: June 12, 2018 DEPT: 15 REPORTER A: Y. Medina-Luna CSR# 12697

PRESENT HON.: STEPHANIE SONTAG REPORTER B: None CSR#
JUDGE COUNTER# N/A

~ CLERK: R. Camou
REPORTERS’ ADDRESS: P.O. BOX 128

BAILIFF: E, Tarr SAN DIEGO, CA 92112-4104

SCS294342 THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
By Deputy District Attorney, Cherie B. Somerville 

-

vs.

BENJAMIN LEE BATHEN, Defendant, 
By Retained Attorney, Alicia C. Freeze

9:10 a.m. This being the time set for JURY TRIAL in the above-entitled cause, having been continued from 
June 11, 2018, Deputy District Attorney Cherie Somerville appears on behalf of the People. Retained Attorney, 
Alicia C. Freeze appears on behalf of the defendant, personally present. Court convenes, the Court rules as 
follows on the defendant’s motions in limine VI - Motion to Exclude Testimony Regarding Google Search is 
granted in part and denied in part, as further stated on the record.

9:18 a.m. Court is in recess.

9:48 a.m. The clerk takes roll and fifty-one prospective jurors enter the courtroom in the presence of counsel 
and the defendant (8 minutes, unreported).

9:57 a.m. Court reconvenes with counsel as noted above, the defendant, and the prospective jurors present. 
TRIAL COMMENCES when at the direction of the Court, the clerk administers the oath for qualifications to 
the prospective jurors. The Court introduces counsel, explains the jury selection process and reads the charging 
portion of the Amended Information. Voir dire begins.

10:22 a.m. The prospective jurors are admonished and excused. Outside the presence of the prospective jurors, 
Court and counsel discuss prospective juror #12.

10:28 a.m. Court is in recess.

10:47 am. Court reconvenes with counsel as noted above, the defendant and the prospective jurors present. 
Voir dire resumes.

11:58 a.m. The prospective jurors are admonished and excused.
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CASE NO. SCS294342 People v. BATHEN DATE: June 12,2018
---------------------------------------------------------------- : i

1:25 p.m. Court reconvenes with counsel as noted above, the defendant and all prospective jurors present.

2:33 p.m. The prospective jurors are admonished and excused. Outside the presence of the prospective jurors, 
Court and counsel discuss challenges for cause.

2:40 p.m. Court is in recess.

- 3:05 p.m. Court reconvenes with counsel as noted above, the defendant and all prospective jurors present. Jury
selection resumes.

3:15 p.m. The parties are satisfied with twelve individuals to try the cause. The Court orders the seating of two 
prospective alternate jurors, and jury selection continues.

- 3:20 p.m. The parties are satisfied with 2 individuals to serve as alternate jurors. The remaining prospective
jurors are excused and released from jury service. The Court renumbers the jurors, 1 through 12, and alternates 
13 and 14. Twelve individuals are sworn to try the cause and two individuals are sworn to serve as alternate 
jurors.

3:22 p.m. The Court admonishes the jurors at length pursuant to PC 1122.

3:39 p.m. Jurors are admonished and excused until the date and time shown below and Court is in recess.

3:47 p.m. Court reconvenes with counsel as noted above and the defendant present. Outside the presence of the 
jurors, Court hears argument on the People’s Supplemental Motion to Exclude Defense Psychiatric Evidence. 
The motion is granted.

4:02 p.m. Court is adjourned until Thursday, June 14,2018 at 8:30 a.m. for counsel and 9:00 a.m. for 
jurors, in Department 15.

Defendant remains at liberty on bail previously posted.

\ 
\
\ 
\
\ 
\
\ 
\
\ 
\
\ 
\
\ 
\

-rjc-
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO

DATE: June 14, 2018 DEPT: 15 REPORTER A: Y. Medina-Luna CSR# 12697

PRESENT HON.: STEPHANIE SONTAG REPORTER B: None CSR#
JUDGE COUNTER# N/A

■ CLERK: R. Camou
REPORTERS’ ADDRESS: P.O. BOX 128

BAILIFF: C.J. Rueda / J. Kelly SAN DIEGO, CA 92112-4104

SCS294342 THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
By Deputy District Attorney, Cherie B. Somerville

vs.

BENJAMIN LEE BATHEN, Defendant, 
By Retained Attorney, Alicia C. Freeze

8:30 a.m. This being the time set for JURY TRIAL in the above-entitled cause, having been continued from 
June 12, 2018, Deputy District Attorney Cherie Somerville appears on behalf of the People. Retained Attorney, 
Alicia C. Freeze appears on behalf of the defendant, personally present. Court convenes outside the presence of 

_ the jurors. The Court addresses counsel regarding the scope of questions as to the defendant’s treatment or 
diagnosis by the alleged victim.

Clerk’s Note: J. Kelly takes over as bailiff (8:38 a.m.).

9:01 a.m. The defendant renews objection regarding Defendant’s Motion in Limine VI.
4b

9:04 a.m. The People address the issue of confidential relationship.

9:05 a.m. Court is in recess.

9:17 a.m. Court reconvenes with counsel as noted above, the defendant and all jurors present and TRIAL 
- RESUMES.

9:18 a.m. A sidebar conference is held in the back hallway (2 minutes, unreported).

9:20 a.m. Cherie Somerville presents opening statement on behalf of the People.

9:32 a.m. Alicia Freeze presents opening statement on behalf of the defendant.

9:39 a.m. GARY JACOBS is affirmed and examined on behalf of the People.
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10:05 a.m. The witness is excused. The jurors are admonished and excused. Outside the presence of the 
jurors, the Court addresses counsel regarding therapist patient relationship exceptions and the scope of 

. questions to alleged victim.

10:09 a.m. Court is in recess.

10:24 a.m. Court reconvenes with counsel as noted above, the defendant and all jurors present. CAROLYN 
JACOBS is affirmed and examined on behalf of the People.

A

10:58 a.m. The following Court's Exhibits are marked for identification on behalf of the People:

1 - Audio recording of Carolyn Jacobs’ voice-mail, dated June 4,2017
1 a - Transcript of dialogue of Court’s Exhibit 1 (A duplicate of this transcript is provided 

to the clerk and filed this date.)
A

Court’s Exhibit 1 is played (1 minute unreported); counsel waive reporting. Direct examination resumes.

11:12 a.m. The following Court's Exhibits are marked for identification on behalf of the People:

2 - Audio recording of Carolyn Jacobs’ voice-mail, dated July 3, 2017
* 2a - Transcript of dialogue of Court’s Exhibit 2 (A duplicate of this transcript is provided

to the clerk and filed this date.)

Court’s Exhibit 2 is played (1 minute unreported). Direct examination resumes.

11:19 a.m. The following Court's Exhibits are marked for identification on behalf of the People: 
A

3 - Audio recording of Carolyn Jacobs’ voice-mail, dated July 5,2017
3a - Transcript of dialogue of Court’s Exhibit 3 (A duplicate of this transcript is provided 

to the clerk and filed this date.)

Court’s Exhibit 3 is played (1 minute unreported). Direct examination resumes. A

11:52 a.m. A sidebar conference is held in the back hallway (3 minutes, unreported). Cross examination 
resumes.

12:00 p.m. The jurors are admonished and excused. Outside the presence of the jurors, the Court admonishes 
Ms. Freeze regarding repeatability.

12:03 p.m. Court is in recess.

1:36 p.m. Court reconvenes with counsel as noted above, the defendant and all jurors present. CAROLYN 
JACOBS previously affirmed, is further examined on behalf of the People. Cross examination resumes.

- 1:37 p.m. The following Court's Exhibits are marked for identification on behalf of the defendant:

35-1 page print out of e-mail, dated April 28, 2008
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36-1 page print out of e-mail, dated July 1, 2008
37 - 1 page print out of e-mail, dated September 1, 2008

1:54 p.m. A sidebar conference is held in the back hallway (2 minutes, unreported). Cross examination 
resumes.

2:12 p.m. The witness is excused. GREGORY GAIN, DAI, is affirmed and examined on behalf of the 
People.

2:28 p.m. The following Court's Exhibits are marked for identification on behalf of the People:

4 - Audio recording of Jail Call by Benjamin Bathen with unknown male and unknown 
female, dated September 16, 2017

4a - Transcript of dialogue of Court’s Exhibit 4 (A duplicate of this transcript is provided 
to the clerk and filed this date.)

Court’s Exhibit 4 is played (4 minutes unreported). Direct examination resumes.

2:35 p.m. The following Court's Exhibits are marked for identification on behalf of the People:

5 - Audio recording of Jail Call by Benjamin Bathen with bail bond representative, 
dated September 16, 2017

5a - Transcript of dialogue of Court’s Exhibit 5 (A duplicate of this transcript is provided 
to the clerk and filed this date.)

Court’s Exhibit 5 is played (2 minutes unreported). Direct examination resumes.

2:39 p.m. The following Court's Exhibits are marked for identification on behalf of the People:

6 - Audio recording of Jail Call by Benjamin Bathen with Emilio Sanchez, bail bond 
representative, dated September 17,1017

6a - Transcript of dialogue of Court’s Exhibit 6 (A duplicate of this transcript is provided 
to the clerk and filed this date.)

Court’s Exhibit 6 is played (12 minutes unreported). Direct examination resumes.

2:52 p.m. The following Court's Exhibits are marked for identification on behalf of the People:

7 - Audio recording of Jail Call by Benjamin Bathen with Gerald, bail bond 
representative, dated September 17, 2017

7a - Transcript of dialogue of Court’s Exhibit 7 (A duplicate of this transcript is provided 
to the clerk and filed this date.)
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Court’s Exhibit 7 is played (7 minutes unreported).

3:00 p.m. The jurors are admonished and excused and Court is in recess.

3:18 p.m. Court reconvenes with counsel as noted above, the defendant and all jurors present. GREGORY 
GAIN, DAI, previously affirmed, is further examined on behalf of the People. Direct examination resumes.

3:23 p.m. The following Court's Exhibits are marked for identification on behalf of the People:

8 - 1 page, Subscriber Information Sheet from T-Mobile
9-1 page, Subscriber Information Sheet from T-Mobile, continuation of Court’s 

Exhibit 8
10-1 page, Call Detail Record of 617-992-4648 from June 4, 2017
11-1 page, Call Detail Record of 617-992-4648 from June 4,2017
12-1 page, Call Detail Record of 617-992-4648 from July 3, 2017
13-1 page, Call Detail Record of 617-992-4648 from July 3, 2017

■ 14-1 page, Call Detail Record of 617-992-4648 from July 5,2017
15-1 page, Call Detail Record of 617-992-4648 from July 5, 2017

3:50 p.m. A sidebar conference is held in the back hallway (2 minutes, unreported). Direct examination 
resumes.

3:53 p.m. The following Court's Exhibits are marked for identification on behalf of the People:

16-1 page, Google Map titled: Tower Hits From 6/1/17 - 7/6/17
17-1 page, Google Map, tracking phone calls of 617-992-4648 on July 3,2017
18-1 page, Google Map, tracking phone call of 617-992-4648 on July 5, 2017

4:29 p.m. Jurors are admonished and excused until the date and time shown below. Outside the presence of the 
jurors, the Court invites the People to provide Jury Instructions 303, 333 and 359; and invites parties to submit 
any other requested Jury Instructions.

4:30 p.m. Off the record, Court and counsel discuss scheduling.

4:32 p.m. The defendant makes a motion to introduce audio recording of a jail call made by the defendant. The 
motion is taken under submission.

4:38 p.m. Court is adjourned until Friday, June 15,2018 at 9:15 a.m. in Department 15.

Defendant remains at liberty on bail previously posted.

\
\
\
\

-rjc-
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0256SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO

DATE: June 15,2018 DEPT: 15 REPORTER A: Y. Medina-Luna CSR# 12697

PRESENT HON.: STEPHANIE SONTAG REPORTER B: None CSR#
JUDGE COUNTER# N/A

-• CLERK: R. Camou 
REPORTERS’ ADDRESS: P.O. BOX 128

BAILIFF: J. Kelly SAN DIEGO, CA 92112-4104

SCS294342 THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
By Deputy District Attorney, Cherie B. Somerville

VS.

BENJAMIN LEE BATHEN, Defendant, 
By Retained Attorney, Alicia C. Freeze

9:15 a.m. This being the time set for JURY TRIAL in the above-entitled cause, having been continued from 
June 14, 2018, Deputy District Attorney Cherie Somerville appears on behalf of the People. Retained Attorney, 
Alicia C. Freeze appears on behalf of the defendant, personally present. Court convenes outside the presence of 
the jurors. The Court informs counsel that Juror #2 has had an emergency and is not able to be here this 
morning. Counsel stipulate to substitute Juror #2 with an alternate juror.

Clerk’s Note: Prior to Court convening, Juror #2 contacts the clerk by phone to inform the Court of a family 
emergency.

9:17 a.m. Court and counsel discuss the defendant’s motion to introduce audio recording of a jail call made by 
the defendant. The People stipulate as to foundation. The Court will allow the recording.

9:19 a.m. Court indicates Alternate Juror #13 will replace Juror #2.

9:22 a.m. Clerk’s Note: The clerk informs the Court that Juror #8 requests the Court and parties to raise their 
voice. Jurors enter the courtroom. Counsel as noted above, the defendant and all jurors are present, except for 
Juror #2. Juror #2 is released from jury service and Juror #13 is now Juror #2. The Court orders the seating of 
Alternate Juror #13 to the #2 seat. TRIAL RESUMES.' The Court addresses the jurors and asks if anyone 
needs an assisted listening device.

9:24 a.m. GREGORY GAIN, DAI, previously affirmed, is further examined on behalf of the People. Cross 
examination resumes.

9:28 a.m. The following Court's Exhibits are marked for identification on behalf of the defendant:
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38 - Audio recording of Jail Call by Benjamin Bathen with All Star bail 

bond representative, Hank
38a - Transcript of dialogue of Court’s Exhibit 38 (A duplicate of this transcript is 

provided to the clerk and filed this date.)

9:53 a.m. Court’s Exhibit 38 is played and paused, (1 minute unreported).

9:37 a.m. The remainder of Court’s Exhibit 38 is played (15 minutes unreported). Cross examination resumes.

10:05 a.m. A sidebar conference is held in the back hallway (3 minutes, unreported). Cross examination 
resumes.

10:26 a.m. The witness is excused. DON HOLMES, DAI, is affirmed and examined on behalf of the People.

10:30 a.m. Jurors are admonished and excused and Court is in recess.

10:52 a.m. Court reconvenes with counsel as noted above, the defendant and all jurors present. DON 
HOLMES, DAI, previously affirmed, is further examined on behalf of the People. Direct examination resumes.

11:18 a.m. The following Court's Exhibits are marked for identification on behalf of the People:

19-1 page, Orientation slide titled: Cell Site Analysis (617) 992-4648 June 1,2017 to 
July 7,2017

20-1 page, Tower Frequency Chart
21-1 page titled: #1 Tower Connection, with map at 9211 Old Keene Mill Rd, Burke, 

VA
22-1 page titled: Point of Interest, with map at 6626 Green Ash Ct, Springfield, VA 
23-1 page chart titled: #1 Tower Connection Usage - Date & Day of Week
24-1 page titled: #2 Tower Connection, with map at 1003 K Street NW, Washington, 

DC
25-1 page titled: Point of Interest, with map at 12011 Street NW, Washington, DC 
26-1 page chart titled: #2 Tower Connection Usage - Date & Day of Week
27-1 page titled: #3 Tower Connection, with map at 9501 Old Burke Lake Rd, Burke, 

VA
28-1 page titled: Point of Interest, with map at 9501 Old Burke Lake Rd, Burke, VA 
29-1 page chart titled: #3 Tower Connection Usage - Date & Day of Week 
30-1 page titled: #4 Tower Connection, with map at 1125 N Patrick Henry Dr, 

Arlington, VA
31-1 page titled: Point of Interest, with map at 1125 N Patrick Henry Dr, Arlington, VA 
32-1 page chart titled: #4 Tower Connection Usage - Date & Day of Week

12:08 p.m. A sidebar conference is held in the back hallway (2 minutes, unreported). Cross examination 
resumes.

12:12 p.m. The witness is excused. Jurors are admonished and excused. Court is in recess.
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1:17 p.m. Court reconvenes with counsel as noted above and the defendant present. Outside the presence of the 
jurors, Court and counsel review jury instructions.

A

1:32 p.m. The People inform the Court of intention to move verified business records into evidence.

1:34 p.m. The jurors enter the courtroom. Counsel as noted above, the defendant and all jurors are present. 
The following Court's Exhibits are marked for identification on behalf of the People:

33 - Custody of Record Document from T-Mobil
34 - Compact Disk containing Call Detail Records and Billing Information

1:35 p.m. The People rest, subject to the admission of exhibits. MANFRED SCHENK, is affirmed and 
examined on behalf of the defendant.

- 2:09 p.m. The following Court's Exhibits are marked for identification on behalf of the defendant:

39-1 page titled: Cell Tower Coverage Cell Phone 617-992-4648, with map

2:57 p.m. The witness is excused. The defendant rests, subject to the admission of exhibits.

" 2:58 p.m. Jurors are admonished and excused. Outside the presence of the jurors, Alicia Freeze makes a
motion for judgment of acquittal pursuant to PC 1118.1. The motion is denied.

The following Court’s Exhibits are now received in evidence on behalf of the People: 1 through 34.

The following Court’s Exhibits are now received in evidence on behalf of the defendant: 38 and 39.

3:03 p.m. Outside the presence of the jurors, Court and counsel discuss defendant’s proposed jury instruction. 
Court is in recess.

3:24 p.m. Court reconvenes with counsel as noted above, the defendant and all jurors present. The Court now 
instructs the jury in the law applicable to this case. The complete set of the instructions will be provided to the 
jurors during deliberations.

3:44 p.m. Cherie Somerville presents closing argument on behalf of the People.

4:24 p.m; Jurors are admonished and excused. Court is adjourned until Monday, June 18,2018 at 9:900 a.m.
in Department 15.

Defendant remains at liberty on bail previously posted.

\
\
\

- \
-gc-
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO

DATE: June 18, 2018 DEPT: 15 REPORTER A: Y. Medina-Luna CSR# 12697

PRESENT HON.: STEPHANIE SONTAG REPORTER B: None CSR#
JUDGE COUNTER# N/A

CLERK: R. Camou
REPORTERS’ ADDRESS: P.O. BOX 128

BAILIFF: D. Lannon SAN DIEGO, CA 92112-4104

SCS294342 THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
By Deputy District Attorney, Cherie B. Somerville

vs.

BENJAMIN LEE BATHEN, Defendant, 
By Retained Attorney, Alicia C. Freeze

9:09 a.m. This being the time set for JURY TRIAL in the above-entitled cause, having been continued from 
June 15, 2018, Deputy District Attorney Cherie Somerville appears on behalf of the People. Retained Attorney, 
Alicia C. Freeze appears on behalf of the defendant, personally present. Court convenes with all jurors are

- present and TRIAL RESUMES. Alicia Freeze presents closing argument on behalf of the defendant.

9:32 a.m. Cheri Somerville presents rebuttal argument on behalf of the People.

10:15 a.m. The Court now reads final jury instructions.

10:20 a.m. The bailiff is sworn to take custody of the jury, and the CONTESTED CASE IS SUBMITTED. 
The sworn bailiff escorts the jury to the deliberation room. Outside the presence of the jury, the Court instructs, 
admonishes and excuses the alternate juror who remains on telephone stand-by.

10:25 a.m. Court is adjourned.

- 12:00 p.m. The jury is admonished and excused for lunch by the sworn bailiff.

1:00 p.m. The jury is returned to the deliberation room by the sworn bailiff. Deliberations resume.

2:00 a.m. The bailiff delivers the following note (marked as Jury Note Number: 1) to the Court:

Jury Note Number: 1

1) Relative to element #4 needed for conviction, how does the law interpret immediate? and 
immediate prospect?
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Signed,
Juror #10 
6/18/18

Clerk’s Note: Counsel are given a copy of Jury Note #1 and the Court's proposed response, by e-mail and 
agree on a response to Jury Note Number: 1.

- 2:15 p.m. The Court directs the bailiff to deliver the following written response to the jury:

Court’s Response to Jury Note Number: 1

Please see CalCrim 200:
“Words and phrases not specifically defined in these instructions are to be applied using their 
ordinary, everyday meanings.”

The word “immediate” and phrase “immediate prospect” are not specifically defined so are to be 
understood using their ordinary meanings.

Signed,
Stephanie Sontag,
Judge of the Superior Court 
6/18/18

3:45 p.m. The jury is admonished and excused for break by the sworn bailiff.

4:00 p.m. The jury is returned to the deliberation room by the sworn bailiff. Deliberations resume.

4:30 p.m. The jury is admonished and excused for the evening by the sworn bailiff and directed to return on
Tuesday, June 19,2018, at 9:00 a.m. to Department 15 to resume deliberations.

Defendant remains at liberty on bail previously posted.

\ 
\ 
\ 
\ 
\ 
\ 
\ 
\

. \
-rjc-
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SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO

DATE: June 19, 2018 DEPT: 15 REPORTER A: Y. Medina-Luna CSR# 12697

PRESENT HON.: STEPHANIE SONTAG REPORTER B: None CSR#
JUDGE COUNTER# N/A

CLERK: R. Camou 
REPORTERS’ ADDRESS: P.O. BOX 128

BAILIFF: D. Lannon SAN DIEGO, CA 92112-4104

SCS294342 THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff,
By Deputy District Attorney, Cherie B. Somerville

vs.

BENJAMIN LEE BATHEN, Defendant,
By Retained Attorney, Alicia C. Freeze

9:00 a.m. This being the time set for JURY TRIAL in the above-entitled cause, having been continued from 
June 18, 2018, all jurors are present and are returned to the deliberation room by the sworn bailiff.

9:20 a.m. The bailiff delivers the following note (marked as Jury Note Number: 2) to the Court:

Jury Note Number: 2

Can a juror consider the credibility of a witness by observing that witness’ body language while 
sitting in the courtroom audience, but not testifying?

Does Dr. Jacobs have an obligation to notify a person of a threat by one of her patients regardless 
of the relationship?

Signed,
Juror #1
6/19/18

10:10 a.m. Court is in session with counsel as noted above and the defendant present. Outside the presence of 
the jury, Court and counsel discuss and agree on a response to Jury Note Number: 2.

10:13 a.m. Court is in recess. The Court directs the bailiff to deliver the following written response to the jury:

Court’s Response to Jury Note Number: 2
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Please see CalCrim 200: “ You must decide what the facts are. It is up to all of you, and you 
alone, to decide what happened, based only on the evidence that has been presented to you in this 
trial.

CalCrim 222 provides: “Evidence is the sworn testimony of witnesses, the exhibits admitted into 
evidence, and anything else I told you to consider as evidence.... You must disregard anything 
you saw or heard when the court was not in session, even if it was done or said by one of the 
parties or witnesses”

Here, a witness’ body language while sitting in the audience is not evidence of that witness’ 
credibility.

Further, you cannot consider issues where evidence was not presented. You must limit your 
deliberations to the issues and evidence presented in this trial.

Signed,
Stephanie Sontag,
Judge of the Superior Court 
6/19/18

10:39 a.m. The jury is admonished and excused for break by the sworn bailiff.

10:55 a.m. The jury is returned to the deliberation room by the sworn bailiff. Deliberations resume.

11:20 a.m. The bailiff delivers the following note (marked as Jury Note Number: 3) to the Court:

Jury Note Number: 3

We have reached verdicts on all counts.

Signed,
Juror #1
6/19/18

At the Court’s direction, the clerk notifies counsel and the alternate juror and instructs them to return to court at 
1:30 p.m.

11:25 a.m. The jury is admonished and excused for lunch by the sworn bailiff.

1:35 p.m. Court reconvenes with counsel as noted above and the defendant present. The jurors are escorted 
into die courtroom by the sworn bailiff. Upon the Court’s inquiry, the presiding juror reports that the jury has 
reached a verdict. TRIAL RESUMES when, at the direction of the Court, the clerk reads the verdicts, copies 
of which are attached hereto and incorporated herein.

1:38 p.m. At the defendant’s request, the jury is polled with the following results to the question, “Are these 
your verdicts?”: 12 Yes
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1:40 p.m. At the direction of the Court, the verdicts are recorded. The jurors are thanked for their participation, 
released from the admonishment, and discharged from jury service. All jurors leave the courtroom.

A

1:50 p.m. Defendant waives time for judgement. Probation Hearing and Sentencing is set for Thursday, July
19,2018, at 8:30 a.m., in Department 15.

1:52 p.m. Court is adjourned in this matter.

- The defendant is remanded forthwith into the custody of the Sheriff without bail.

Attached: Verdict Forms (3 pages).

\ 
\ 
\ 
\
\ 
\
\ 
\
\ 

-rjc-
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In the Superio. Court of the State oi California
IN AND FOR THE COUNTY OF SAN DIEGO 026 if

THE PEOPLE OF THE STATE OF CALIFORNIA, 
Plaintiff,

vs.

BENJAMIN LEE BATHEN,
Defendant

SC No. SCS294342

F 1 L E B)U Cleric ol the Superior Court ILz

JUN 1 9 2018
CLERK OF THE SUPERIOR COURT

BY:________ R. Camou______________

VERDICT

We, the jury in the above entitled cause, find the Defendant, BENJAMIN LEE BATHEN

!y of the crime of MAKING A CRIMINAL THREAT

GUILTY/NOT GUILTY

in violation of Penal Code section 422 as charged in COUNT ONE.

Dated ______________
J U jfC /

Foreperson

VERDICT



In the Superior Court of the State ot California
IN AND FOR THE COUNTY OF SAN DIEGO U Z b .

THE PEOPLE OF THE STATE OF CALIFORNIA, 
Plaintiff,

vs.

BENJAMIN LEE BATHEN,
Defendant

SC No. SCS294342

JUN 1 9 2018CLERK OF THE SUPERIOR COURT ______R- Camou__________
VERDICT

We, the jury in the above entitled cause, find the Defendant, BENJAMIN LEE BATHEN

fibil ty of the crime of MAKING A CRIMINAL THREAT
GUILTY/NOT GUILTY

in violation of Penal Code section 422 as charged in COUNT TWO.

Dated_____ (l - f f"’ flC? I $
Foreperson

VERDICT



In the Superior Court of the State of California 0 2 6 fc
IN AND FOR THE COUNTY OF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA, 
Plaintiff,

vs.

BENJAMIN LEE BATHEN,
Defendant

SC No. SCS294342

Ip 8 L E 
u Clerk of the Superior Court

JUN 1 9 2018CLERK OF THE SUPERIOR COURT B Y:________ R. Catnou
VERDICT

We, the jury in the above entitled cause, find the Defendant, BENJAMIN LEE BATHEN

fruJU'y of the crime of MAKING A CRIMINAL THREAT
GUILTY/NOT GUILTY

in violation of Penal Code section 422 as charged in COUNT THREE.

Dated 'J&ti___________________ J U f dJ f
Foreperson

VERDICT



DATE

PRESENT: HON

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DkcGO 
□ CENTRAL □ EAST □ NORTH ^OUt»267

JUDGE PRESIDING, DEPARTMENT I /’

CLERK

THE PEOPLE OF THE STATE OF CALIFORNIA

'i<Wdi
Idefendant □

VIOLATION OF.
ALLEG(S)/ENH(S)____________________________

_ REPORTER_______ _________________ S. _ CSR# _

REPORTER'S ADDRESS: P.O..BOXJ^012fe, SAN DIEGO^CA 92112

___ C- _____________
DEPUTY DISTRICT ATTORNEY I DEPUTY ATTORNEY GENERAL

A freeze_____________ ~___
ArroRNEY ROR DEFENDANT (pd / apd / oac Retained) J

P.O. _-----------------------—~ '

1 INTERP.OATH ON FILE / SWN.

PRIOR(S) _________________________________________________________________ LANGUAGE_____________________________________________
DEFENDANT f^BBESENT □ SELF REPRESENTED □ NOT PRESENT □ NOT PRODUCED_____________________________________________________________________________

READINESS Fl AMENDED COMPLAINT / INFO. / INDICTMENT FILED, READING WAIVED, TRUE NAME AS CHARGED, DEFT. PLEADS NOT GUILTY, DENIES ALLEGS.

□ COMPLAINT / INFORMATION AMENDED BY INTERLINEATION. □ COMPLAINT DEEMED INFORMATION.

□ PRELIMINARY HEARING/TRIAL CONFIRMED / REMAINS / VACATED. □ READINESS □ MOTIONS REMAIN(S)/ VACATED.

DEFENDANT ADVISED OF RIGHTS, WAIVES RIGHTS. □ DEFT. SWORN AND EXAMINED. □ DEFENDANT WITHDRAWS "NOT GUILTY" PLEA AND NOW PLEADS 

GUILTY □ NOLO CONTENDERE TO:

il-e/d-t-L Ct I - Pc 'fjj.
□ PEOPLE V WEST PLEA. □ COUNSEL AhCMfENDANT STIpS^TElil^mblHARY/GRANDJURYTRANSCRIPT AS FACTUAL BASIS OF PLEA.

ON MOTION OF COURT / PEOPLE / DEFENDANT COUNT(S)REMAINING IS / ARE DISMISSED FOJ I VOP.

□ ON MOTION OF COURT/ PEOPLE / DEFENDANT ALLEGATION(SyPRIOR(S)REMAINING IS / ARE STRICKEN FOJ I VOP.
□ DEFENDANT TO PROVIDE DNA SAMPLES AS DIRECTED BY SHERIFF OR PROBATION (PC296). □ PC1210 □ ACCEPTED. □ DECLINED.

PC1000 □ PC1000, DEFERRED ENTRY OF JUDGMENT, GRANTED MOS./YRS. □ NEW TERM □ RE-REFERRAL □ REPORT TO SUBSTANCE ABUSE

ASSESSMENT UNIT FORTHWITH. □ DEFENDANT TO PAY □ $ADMIN FEE □ $DEJ RESTITUTION FEE PER PC1001.90 BY.

□ DEFT. SUCCESSFULLY COMPLETED PC1000. PREVIOUSLY ENTERED PLEA TO COUNT(S)______ SET ASIDE, AND THE CHARGE(S) IS/ARE DISMISSED.

□ DEFT FAILED THE PC1000 PROGRAM. ANY UNPAID PC1000 FEES ARE DELETED. □ COURT MAKES A FINDING OF GUILT TO THE CHARGE(S) PLED.

FUTURE HEARINGS WAIVERS: □ STATUTORY TIME PRELIM/TRIAL/JUDGMENT. □ PRELIMINARY HEARING □ SPEEDY TRIAL. □ HARVEY/ CRUZ / ARBUCKLE.
“□ NON-BIOLOGICAL EVIDENCE DISPOSAL. □ PRESENCE AT POST-SENTENCE HEARING. □ ATTORNEY / INTERPRETER CONFLICT FOR THIS HEARING.

□ COMPLAINT DEEMED THE INFORMATION, IMMEDIATE ARRAIGNMENT (SEE CRM-002A). □ IMMEDIATE SENTENCING (SEE CRM-002B).

r hi x'IssetfobScontd/ trailed to Ti _AT ** 3o _ IN DEPT. I 5
ON MOTION OF COURT / PEO.TdEFT. REASON:  eJt. PRElL: ** . DAYS LEFT (TRIAL) .

□ READINESS IS SET FOR / CONT'D TO AT IN DEPT. MOTIONS DUE: 

MENTAL HEALTH □ PROCEEDING SUSPENDED PER PC1368. MENTAL COMPETENCY EXAMINATION ON AT
BY FORENSIC PSYCHIATRY CLINIC. FEMALES, ROOM 1003, CENTRAL COURTHOUSE; MALES, CENTRAL DETENTION FACILITY. / .

-HEARING ON________________________________AT________________ IN DEPARTMENT______________CENTRAL COURTHOUSE. SjlIRjs r~J
□ THE SHERIFF IS ORDERED TO TRANSPORT DEFENDANT TO AND FROM THE EXAMINATION AND HEARING SHOWN ABOVE. CCMS Ddmv
PROBATION REFERRAL ^/hEPOR^ORDERED: '^RRESENTENCE. □ POST-SENTENCE, COPY TO BE SENT DIRECTLY TO CDCR PER PC1203C.

JsQlEFENDANT FOUND GU/LTf BY WjjJRY VERDIOiT TJ COURT FINDING. □ DEFT. WAIVES POST-SENTENCE INTERVIEW. JUN 2S mi.
( □ DEFENDANT ORDERED TO REM/ON IN COURTROOM UNTIL INTERVIEWED BY COURT PRORAJION_OEEICERFOR A LIMITED REPORT.
J^IEFENDANT REFERRED TO / ORDERED TO REPORT IMMEDIATELY TO PROBATION DErK'XFtfRINTERVIEW TJ 3977 OHIO STREET, SJAN DIEGO

/□ 330 W. BROADWAY, 5,™ FL, SAN DIEGO □ 325 S. MELROSE DR., VISTA □ 250 E. MAIn'sT., 8ih FL, EL CAJON □ 1095 BAY BLVD., CrttlLAWSferSOn 

CUSTODY STATUS'^Zf EFT REMANDED TO CUSTODY OF SHERIFF tlM’ITHOUT BAIL □ BAIL SET AT/REDUCED/INCREASED TO $. □ PC1275.1 HOLD 
□ DEFENDANT ORDERED RELEASED FROM CUSTODY THIS CASE ONLf-' □ ON OR / SOR □ ON DEJ □ CASE DISMISSED □ ACQUITTED.

□ DEFENDANT TO REMAIN AT LIBERTY □ ON BOND POSTED $. dONOR/SOR □ ON DEJ □ ON SAME TERMS & CONDITIONS

□ DEFENDANT ORDERED TO RETURN.

□ 4th AMENDMENT WAIVER: IMPOSED. / REMAINS IN EFFECT. / DELETED. □ PROTECTIVE ORDER: ISSUED. I REMAINS IN EFFECT. / MODIFIED. / DELETED.

BONDS / WARRANTS □ BENCH WARRANT TO ISSUE, BAIL SET AT $. □ COUNSEL REPORTS NO CONTACT WITH DEFENDANT. 

□ SERVICE FORTHWITH. □ ORDERED WITHHELD TO. □ BENCH WARRANT ISSUED I ORDERED IS RECALLED / RESCINDED.
□ DECL. OF NON-COLLUSION & RE-ASSUMPTION OF LIABILITY FILED. □ BAIL FORF. IS SET ASIDE. □ BAIL □ REINSTATED^ EXONERATED □ FORFEITED

UPON PAYMENT OF COURT COST $WITHIN 30 DAYS. □ COST WAIVED. BOND AMT $BOND NOLZ_________________________________________

BOND COMPANY AGENT..

OTHER
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1 Chula Vista, Cali fornia - Monday, 12-4-17, 10:02 a.m.

2 ----00----

3 THE COURT: Good morning.

4 MR. MADERO: Good morning, Your Honor.

5 MR. THEULE: Good morning, Your Honor.
• 6 THE COURT: All right, this is the time set for the

7 preliminary hearing in the matter of People of the State of

8 California versus Benjamin Lee Bathen.

A
9 MR. THEULE: Bathen, Your Honor.

10 THE COURT: I need the attorneys to announce their

11 presence , please, for the record.

12 MR. MADERO: Good morning once again, Your Honor.
* 13 Deputy District Attorney Joel Madero for the People.

14 MR. THEULE: Good morning, Your Honor. Benjamin

15 Theule, retained counsel, with Benjamin Bathen, who's

16 present before the Court, out of custody.

17 THE COURT: Okay. And I have an amended felony

18 Complaint. Count 1 charges on June 4th making a criminal

19 threat, in violation of Penal Code Section 422; Count 2

20 charges on July 5th of 2017 the same violation; Count 3 — I

21 mean the same code section violation; and Count 3, also

22 Penal Code Section 422, charge of making a criminal threat

23 on July 7th of 2017.

24 Do I have the correct document?

25 MR. MADERO: Yes, Your Honor.

26 THE COURT: Okay. And, Mr. Madero, did you wish to

27 make an opening statement?

28 MR. MADERO: Your Honor, no. I think in this case the
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1 only thing that I would ask -- I do have a question of the

2 Court.

3 I have an exhibit. And do you prefer People's

4 exhibit or Court's exhibit?

5 THE COURT: I don't know what they do in this

6 jurisdiction down here. I prefer People's 1, 2; and

7 Defendant's A, B, C, et cetera.

8 MR. MADERO: Perfect. Thank you, Your Honor.

9 Your Honor, as far as an opening statement, I

10 don't traditionally do it, but I'm happy to do one right now

11 if you'd like to hear one.

12 THE COURT: It's up to you. I always give counsel the

13 opportunity to do that, if they so desire.

14 MR. MADERO: Your Honor, in this case what you're going

15 to hear is that Mr. Bathen was a former patient of the

16 victim, Carolyn Jacobs. It's been some years since they've

17 had any contact. On the dates that you mentioned for Counts

18 1, 2 and 3, Benjamin Bathen made phone calls that were of a

19 disturbing nature detailing how he intended to kill his

20 former psychologist.

21 Thank you, Your Honor.

22 THE COURT: Mr. Theule, am I pronouncing that

23 correctly?
24 MR. THEULE: Theule.
25 THE COURT*: Mr. Theule, do you wish to make an opening

26 statement?
27 MR. THEULE: No, Your Honor.

28 THE COURT: All right. Call your first witness,
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1 please, Mr. Madero.

2 MR. MADERO: Thank you very much, your Honor. The

3 People call Carolyn Jacobs.

4 THE CLERK: Please raise your right hand.

5
6 Carolyn Jacobs,

7 called as a witness on behalf of the People,

8 having been first duly sworn, testified as follows:

28

A
9

10 THE CLERK: Please be seated at the witness stand.

11 Please state your full name, spelling your first

12 and last name for■ the record.
* 13 THE WITNESS: I'm sorry, I didn't hear you.

14 THE CLERK: Please state your full name, spelling your

15 first and last name for the record.

A 16 THE WITNESS: My full name, Carolyn Frances Jacobs.

17 THE CLERK: If you could spell it, please.

18 THE WITNESS: C-a-r-o-l-y-n. F-r-a-n-c-e-s.

19 J-a-c-o-]b-s .

20 THE CLERK: Thank you.

21 THE COURT: Ms. Jacobs, is there a microphone down

22 there? iPull the microphone up. The bailiff will get that
* 23 for you.

24 THE WITNESS: Is that better, do you think? I just had

25 a hard ti’me hearing on the other side. Thank you.

26 THE COURT: Okay. So the microphones are on. Just
4k

27 speak in the microphone.

Mr. Madero, please.
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1 MR. MADERO: Thank you very much, Your H<onor .

2
A

3 DIRECT EXAMINATION

4 BY MR. MADERO:

5 Q. Good morning, Ms. Jacobs.

6 A. Good morning.

7 Q. Ms. Jacobs, do you know Benjamin Bathen?

8 A. Yes, sir.

9 Q. Do you see Benjamin Bathen here today in court?

10 A. Yes. Yes, sir.

11 Q. Can you identify where he is seated and an article

12 of clothing he's wearing?
*

13 A. On the left side of the dais — the right side of

14 the dais, in a white shirt and black tie.

15 MR. MADERO: May the record reflect that the witness

A 16 has identified the defendant?

17 THE COURT: The record will so reflect.

18 Ms. Jacobs, will you speak right into the

19 microphone, please. You have a soft voice. I want to make

20 sure the reporter can hear everything.

21 THE WITNESS: Is that better? A little better?

22 THE COURT: I don't know if that's even on.
<*> 23 THE WITNESS: I'm not sure it's on. It says it's on.

24 THE COURT: All right. Okay.

25 • Okay. Mr. Madero, please.

26 MR. MADERO: Thank you, Your Honor.

27 BY MR. MADERO:

28 Q. Ms. Jacobs, how do you know Mr. Bathen?
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1 A. Mr. Bathen was a client of mine that I saw. I'm a

2 licensed psychologist, and he sought services from me. He

3 was referred to me from a colleague back in Washington,

4 D.C. , and he had moved out here for a new job and was having

5 some adjustment issues and had received my name from a

6 colleague back in Washington, D.C.

7 Q. Did you become his psychologist?

8 A. Yes .

A 9 Q. When did you start, I guess, the doctor/patlent

10 relationship with him?

11 A. It was the -- let's see, I need to refer a little

12 bit . May I refer to my notes?

13 Q. If that will refresh your recollection, please do

28 six sessions a year through 2008.

14 so and look up when you're done.

15 A. Okay. My recollection, it was year 2004. I think

A 16 it was around September of 2004.

17 Q. September of 2004?

18 A. Uh-huh.

19 Q. And at that time did you have — was it in-person

20 meetings with Mr. Bathen?

21 A. Yes. We started out with face-to-face meetings.

22 Q. And about how often, how frequent were your, I
A 23 guess, meetings with Mr. Bathen?

24 A. Approximately every — maybe every two weeks to

25 • every three weeks.

26 Q. How long did the doctor/patient relationship last?
4k

27 A. I saw Mr. Bathen through -- approximately five to
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1 Q. And all of those were in-person meetings?

2 A. No. They were -- some were in-person and some

3 were phone consultations. At one point in the treatment he

4 moved from Oceanside to L.A. and wanted to continue his

5 phone consultations and his treatment, so —

6 Q. And you did continue at that point?

7 A. Uh-huh.

8 THE REPORTER: Is that yes?

9 THE WITNESS: Yes.

10 BY MR. MADERO:

11 Q. The court reporter is taking down all the words

12 that we're saying, so "Uh-huhs" and "huh-uhs" need to be

13 "yes" or "no".

14 A. Okay, thanks.

15 Q. Thank you.

16 In 2008, what led to the ending of the

17 doctor/patient relationship between the two of you?

18 A. Mr. Bathen informed me that he was moving back

19 east, he had received a job back in the Boston area, and

20 that he would be moving back there and setting up household

21 there. And intention going back to school at that time.

22 Q. When he informed you of that planned change, what

23 did you do?

24 A. What did I do?

25 Q. Did you have a conversation with Mr. Bathen about

26 continuing the relationship?

27 A. Well, we talked about the termination process and

28 that when he went back to the new area that, you know, I
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1 recommended that he get -- continue his counseling. And I

2 made some referrals for him for counseling with providers in

3 his area.
4 Q. How did he handle the news that you would not be

5 continuing your sessions with him?

6 A. My recollection, that he was not happy with that,

7 that he had wanted to continue our contact. And I had

8 explained to him at the time that as my -- basically my

9 license, psychology license, stops at the border, so I could

10 only consult with people in town -- in California. And so

11 when he went to another state, my license would not cover my

12 practice there.

13 Q. And when you say to your recollection he wasn't

14 happy, why do you say that?

15 A. Well, at first, I'm trying to — I'm trying to

16 recollect because I don't have the actual records because I

17 have a policy every seven years I purge my records based on

18 what's legal and ethical in the profession, and so I don't

19 have my direct records. So a lot of this I'm trying to

20 recall because records were destroyed, except for some of

21 the demographic stuff that I did keep.

22 After he — I'm trying to think of the timing on

23 it. It was late 2008 and he had -- after he had moved back

24 to Boston, there was a delay. I hadn't heard from him for a

25 while. Then he began sending me emails and he wanted to

26 resume our contact. And I explained again that that

27 wouldn't be — that I wouldn't be able to do that legally or

28 ethically, and encouraged him to seek out local referrals in
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1 his area.

2 He was — he sent me a few emails that he seemed

3 upset about it. And then — then there was a drop off.

4 Then I got an email that basically said something about —

5 made a comment about something that offended him, and that

6 he was going to file a lawsuit with my American Association

7 of Marriage and Family Therapy Program, making a complaint

8 about me.

9 I never was — I was never able to get clarity

10 specifically what the complaint was. He asked me to

11 apologize to him in the emails. And at that point, I

12 consulted my professional liability insurance company and

13 spoke to one of their attorneys there and just went over

14 everything in terms of the process of termination and what

15 had happened. And he assured me that I had done everything,

16 that I was in good standing with the, you know, state of

17 care.

18 Q. And nothing further came of that particular line

19 of emails from Mr. Bathen?

20 A. No. At that point, after he -- the last email he

21 said that he had — I think he said he had his speed dial on

22 the line to the American Association, and if I didn't — if

23 I didn't apologize to him, that he would be initiating

24 the -- by a certain date he would be initiating the lawsuit.

25 Q. I'd like to get timing down a little bit. You

26 said there was a delay after you ended your sessions with

27 Mr. Bathen and the time when he started email contacts with

28 you again.
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1 A. Uh-huh.

2 Q. Approximately how long was that delay?
A

3 A. I think -- I think the last contact was 2008. And

4 then again in -- let me look here.

5 Q. If you need to look down, if you could just tell
* 6 the Court that you're doing so so I can ask the appropriate

7 questions

8 A. Okay. I'm going to look at my note to —

9 Q. Will that refresh your recollection in terms of

10 how long a delay there was?

11 A. I hope so. I don't have the actual —

12 Q. If you don't have the exact dates --
w 13 A. I think it was probably about two and a half

14 months be fore I got the email that told me he was going to

15 sue me.

A 16 Q. So that was two and a half months after your last

17 session with him, about, approximately?

18 A. Last contact with him, yes.

19 Q. Now, prior to that, you said that there was a

20 delay between the first time he emailed you about trying to

21 continue your sessions —

22 A. Uh-huh.
A 23 Q. — and the last time you actually had a session.

24 How long was that delay? You can approximate.

25 A. I think about a month, if I'm recalling it

26 accurately.
4* 27 Q. When was the next time — well, let me take a step

28 back. Did you hear from Mr. Bathen again?



12

1 A. No. After I had — I had -- one thing I was

concerned about because of the emails were not really

3 confidential and he was trying to get me to respond to him

4 with emails. So I made a point in one of the emails that I

5 would like to write to him on my letterhead and I needed
* 6 basically a mailing address. And he refused to give me his

7 mailing address. And at that time I was going to write an

8 actual te rmination letter on my email with all the

A
9 standard - you know, the standard forms that you would use

10 when you’ re terminating with a client. But he would never

11 give me h is actual mailing address, so I was never able to

12 do that.
* 13 Q. These conversations, when were they happening in

14 terms of you trying to get his address?

15 A. In the process of the emails that were coming back

A 16 and forth when he was expressing his dissatisfaction with

17 me .

' 8 Q. That was late 2008/early 2009?

19 A. Yes, all that was during that time.

20 Q. After 2009 did you hear from Mr. Bathen again?

21 A. No, I did not.

22 Q. Have you heard anything from him since?
A 23 A. No, sir, until I received the phone calls.

24 Q. So I'd like to talk about the phone calls that you

25 just refe renced. You received phone calls from Mr. Bathen?

26 A. Yes .

27 Q. When -- how many phone calls?

28 A. Three. Three. Three particular — in terms of
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the threat phone calls, that's what I'm referring to, right,1
2 yes .

3 Q- Okay .

4 A. The three death threat phone calls I received.

5 Q. When was the first of those three phone calls

6 made ?

7 A. It was June — it was made on June 4th, on a

8 Sunday. It was made to my AT&T message system. And I thin]

* 9 the call came in about 1:20. I didn't pick up the call

1 0 until Monday morning, the next morning on the 4th.

11 And the normal time in the day I check my message:

12 in the mo rning and throughout the day. And I checked my
a 13 first mes sage and there was a message on the phone from

14 Mr. Bathen.

15 Q. Was that 1:20 in the morning or in the afternoon?

16 A. When I checked it — when the — when the phone

17 call came in on Sunday, there was a time — time note that

18 said what time it came in on my voice mail message service,

19 and that was in the afternoon.

20 Q. You said you checked it on June 5th. Did you

21 check it from — where did you check the message from?

22 A. On June 5th?

23 Q. Yes .

24 A. Let's see, one second here. I'm looking down.

25 Q- If you could — if I could ask you to use your

26 memory as best as you can. If you don't remember something

27 we can walk through potentially looking at your records

28 there.

k

s
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1 A. Okay. So June 5th I checked the message in the

2 morning when I got out of bed.

3 Q. You checked it from home?

4 A. From home, uh-huh.

5 Q- Without giving the exact — your exact home
0b 6 address can you just say what city you live in?

7 A. Chula Vista, California.

8 Q. That's in the county of San Diego?

A
9 A. Yes .

10 Q- When was the second call made?

11 A. The second call made was July 3rd. Yes, July 3rd.

12 Q. If I could just ask you once again to use the best
• 13 of your memory. If you're unable to remember based on my

14 question, let me know that you don't remember and then we

15 can go through the process of looking at your records.

A 16 A. Okay.

17 Q. So July 3rd you received another call. What time

18 was that at? You can approximate.

19 A. You know, I don't have the record here. I checked

20 the record — normally I check in the mornings, my phone

21 message s. So it would be early in the morning.

22 Q. Did you check that call on July 3rd?
A 23 A. Yes, I checked the call on July 3rd. Probably

24 around 8:00, 8:30, 9 o'clock.

25 Q. When was the third call made?

26 A. On July 5th, again in the morning. I picked it up
•

27 in the morning.

28 Q. And you checked all those messages at home?
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1 A. Yes .

2 Q. Now, 'prior to this hearing, we had an opportunity

3 to sit down and you listened to some audio on a CD. Do you

4 remember doing that ?

5 A. Yes, sir.
* 6 MR. MADERO : Your Honor, may I approach?

7 THE COURT: You may.

8 MR. MADERO : Thank you.

9 BY MR. MADERO:

10 Q. Looking at that disk, do you recognize the disk?

11 A. Yes .

12 Q. And how do you recognize it?
A 13 A. My initials.

14 Q. And what is the audio on the disk?

15 A. What is the audio?

* 16 Q. Yeah. What is contained on the disk that you

17 listened to?

18 MR. THEULE : Objection; lack of authentication,

19 foundation.

20 THE COURT: Your response?

21 MR. MADERO : Your Honor, I believe we are getting

22 there.
A 23 THE COURT: Okay. I'll reserve a ruling on it. You

24 can renew that objection after he lays a foundation.

25 MR. MADERO: Thank you, Your Honor.

26 THE COURT: Mr. Madero.

27 BY MR. MADERO:

28 Q. So you did recognize what was on the CD?
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1 A. Yes, I did.

2 Q. And what is on the CD?

3 A. There's three different recordings of death

4 threats that were made to — that were very — I don't know.

5 They were death threats that were very frightening to me.
4b 6 Q. And were the death threats the same messages that

1 we were just speaking of that were on June 4th, July 3rd and

8 July 5th?

9 A. Yes .

10 Q. I'm going to go in order walking through these.

11 I'd like to talk about the June 4th phone call. When you

12 first heard the message, what was your reaction after you

13 heard the phone call?

14 A. I was just -- I was terrorized, I was terrified

15 actually. I was alone, home alone, and I -- I was really

16 frightene d. I didn't -- sort of stunned. And at that point

17 decided t o call my husband to come — he was in the

18 operating room that day. And I left a message for him to

19 come home as soon as possible, and just sat and waited.

20 Q. How long did you wait for your husband for?

21 A. I think it was around 40 minutes.

22 Q. What did you do after your husband got home?
44 23 A. He — we -- I played — I played the tape. He

24 listened to the audio tape again, and then he went — my

25 husband i s pretty techy, savvy. So he went up to my AT&T

26 message machine — I mean message service online, he could
4b

27 go online and he pulled up the number.

28 MR. THEULE: Objection; calls for hearsay.
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28

1 MR. MADERO: Your Honor, I believe this goes to effect

2 on the listener.

3 THE COURT: Not offered for the truth of the matter

4 asserted then?

5 MR. MADERO: Yes, Your Honor.

6 THE COURT: Therefore, it's not hearsay. The objection

7 is overruled.

8 BY MR. MADERO:

9 Q. So he pulled up the phone number?

10 A. He pul led up the phone number and he went online

11 and was able to connect the phone number to Mr. Bathen's

12 social media.

13 Q. And wa s it at that point that you realized that —

14 A. Then he said to me, "Do you know this person Ben

15 Bathen ?" And then I said, "Yes, that's a — that was a

16 previous patient of mine."

17 Q. And it was Mr. Bathen who left that first message?

18 A. Yes .

19 MR. THEULE: Objection; foundation.

20 THE COURT: Your response?

21 MR. MADERO: Your Honor, I believe that we've gone

22 through that there have been many sessions that included

23 over the phone, that this was a doctor/patient relationship,

24 and that Ms. Jacobs would be well aware of what Mr. Bathen

25 sounds like.

26 THE COURT: All right. The objection is overruled.

27 MR. MADERO: Thank you, Your Honor.

Your Honor, may I approach?
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1 THE COURT: You may.

2 MR. MADERO: Thank you.

3 Your Honor, I will be playing what's been marked

4 as, on the CD, it is People's Exhibit 1, and it is Exhibit

5 1.1 on that disk.

6 (Exhibit 1 marked for identification)

7 THE COURT: All right. Do you have a transcript?

8 MR. MADERO: I do, Your Honor. I provided that to the

9 court.

10 THE COURT: Here it is. Okay.

11 Will counsel stipulate the reporter need not take

12 this down, to rely on the transcript?
A

13 MR. THEULE: So stipulated.

14 MR. MADERO: Yes, Your Honor. Thank you.

15 THE COURT: Thank you.

16 (People's Exhibit 1 played)

17 BY MR. MADERO:

18 Q. That is a fair and accurate audio from that first

19 voice mail?

20 A. Yes, sir.

21 Q. Ms. Jacobs, how long have you been a psychologist?

22 A. Since 1992.

23 Q. Have you had in the past patients who have been

24 upset with you?

25 A. No.

26 Q. You said you were afraid after hearing that first
*

27 phone call. Can you for the record just explain why you

28 were afraid.
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1 A. Well, I took the threat very seriously and I was

2 really just afraid for my life. I didn't know if I could

3 protect myself. I just began to do things that I thought I

4 needed to do to protect myself, so I --

5 Q. What kinds of things did you start doing?

6 A. Well, I have an obligation to my -- well, first of

7 all, we have a security system, so I turned on the security

8 system. And I —

9 BY MR. MADERO:

10 Q. If I could just pause you. We, who is "we"?

11 A. My husband.

12 Q. In your home?

13 A. In our home, yes.

14 Q. Okay.

15 A. So I turned on our home security system. And I've

16 kept -- since June I've kept our doors and our windows

17 locked 24/7, even with the security system, just sort of as

18 a backup.

19 I had to notify all of my colleagues at my office

20 in Chula Vista who are also therapists and have clients that

21 there would be — you know, to keep an eye out for anyone

22 that might be coming around that shouldn't be in the space

23 or in the office.

24 We have -- our landlord installed a new security

25 door so we could have better control of who was coming in

26 and out of our office.

27 Q. Your landlord, your office landlord?

28 A. Office landlord, yes.
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1 I was — my husband — my husband became pretty

2 vigilant, and he would meet me after my office hours in the
A

3 evening, because I leave in the evening, and walk me to my

4 car. And all of my colleagues decided to set up those type

5 of situations until we knew -- at the beginning we didn't

6 know where Mr. Bathen was, if he was going to be

7 apprehended. So there was a lot of anxiety about that.

8 Q. Did you contact law enforcement after that first

*
9 call?

10 A. Yes.

11 MR. MADERO: Your Honor, may I approach one more time?

12 THE COURT: You may.
• 13 MR. MADERO: Thank you very much.

14 I'll now be playing Exhibit 1.2 on the same disk,

15 People's Exhibit 1.

* 16 (People's Exhibit 1 played)

17 BY MR. MADERO:

18 Q. Was that a fair and accurate audio from that

19 second phone call on July 3rd?
A

20 A. Yes, it was.

21 Q. After hearing that phone call, what did you do?

22 A. I called — I called the police department again,
* 23 and we had another officer respond to — I recorded it. And

24 so that was on the -- that was the 3rd, right, July 3rd.

25 And we reported it to the police.

26 And then so they were going to be coming out to
A

27 take another report and to record it. And in the meantime,

28 I received another one the next day or the day after, and
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1 so --

2 Q. If we could just — before getting to that third

3 phone call, if we could focus on the second phone call.

4 A. Uh-huh.

5 Q. How were you feeling after hearing the audio on

6 your voice mail from that second phone call?

1 A. I was really — I was really terrified. I was

8 really afraid. I thought that something -- this was a

9 specific threat, and the threat seemed to be getting more

10 specific about what he was going to do to me. And they were

11 very violent.

12 And it was just -- I'm a registered nurse in my

13 other life and so, you know, I've had — I've worked with a

14 lot of trauma with military guys from Afghanistan and from

15 Iraq. And I never really had a real sense of what it means

16 to feel that afraid and to have this whole residual, like

17 mild flashbacks, nothing that was debilitating, but just

18 very upsetting for me.

19 Q. And how do you feel today after hearing the voice

20 mails again?

21 A. Well, I'm surprised, I'm a lot more — I feel a

22 lot more emotional. I haven't heard them in this kind of a

23 setting in a while.

24 And, frankly, I feel — I still feel frightened

25 and I feel humiliated. It's pretty humiliating.

26 Q. Why do you feel humiliated?

27 A. I think the nature of the threats and the violence

28 of the sexual, you know, violence is just — directed at me
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1 is just humiliating.

2 MR. MADERO: Your Honor, may I approach?

3 THE COURT: You may.

4 MR. MADERO: Thank you.

5 BY MR. MADERO:

6 Q. I'll now be playing Exhibit 1.3 off of People's

7 Exhibit 1.

8 (People Exhibit 1 played)

9 BY MR. MADERO:

10 Q. You previously said that after the second phone

11 call you called law enforcement and prior to being able to

12 report that second incident there was a third incident.

13 Is this a fair and accurate audio of that third

14 incident ?

15 A. Yes .

16 Q. How did you feel after hearing that third phone

17 call?

18 A. Well, that pretty much put me over the top when,

19 you know, when he — first when he said he's planning to

20 still come out. I assume he meant California. Then when he

21 threatened my daughter, a total blindside. I had no sense

22 that anything like that was going to be, you know, part of

23 this. So that was when — this was when I just — I knew

24 that I had to protect myself, that the stakes were really

25 high now.

26 My only life, my colleagues and potentially my

27 patients' life, but my daughter's life with her family

28 was -- and so I just decided I had to do everything I can
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1 within the letter of the law to get -- to keep myself safe

2 and to keep my family safe and my colleagues safe.

3 Q. And those remedial actions that you had previously

4 described, was that after this third phone call that you

5 received?

6 A. Yes, that and more. We set up a system, talked

7 with our landlord who was going to put up security cameras

8 so that we could track who was coming around the building.

9 And there were high hedges around our office building. The

10 landlord cut them all down. And just a general, you know,

11 sense of vigilance and hypervigilance from everybody

12 involved.

13 Q. Are those, I guess, protective measures still in

14 place today?

15 A. Yes.

16 Q. How many — approximately how many patients have

17 you had over the years?

18 A. Let's see, I see about 15 to 18 clients a week

19 now. So I would say around seven -- probably 700 patient

20 contacts a year, I would think.

21 Q. Outside of Mr. Bathen, have you ever had an

22 experience like this one?

23 A. No.

24 Q. Have you taken any legal action outside of the

25 criminal process against Mr. Bathen?

26 MR. THEULE: Objection; relevance.

27 MR. MADERO: Your Honor --

28 THE COURT: What's the relevance?



2 4

1 MR. MADERO: I think this goes towards Ms . Jacobs' fear

2 in this case .

3 THE COURT: All right. Overruled.

4 MR. MADERO: Thank you, Your Honor.

5 A. I didn't understand your question

6 BY MR. MADERO:

7 Q. Outside of the criminal process, have you had any

8 other court proceedings with Mr. Bathen?

*
9 A. Just with a restraining order.

10 Q. Do you have a restraining order?

11 A. A civil restraining order, yes. I applied for a

12 civil restraining order.
A 13 Q. When did you apply for that restrain!ng order?

14 You can approximate.

15 A. Approximately June — I guess the end of July,

16 middle o f July.

17 Q. Have you had any restraining order hearings ?

18 A. Yes .

19 Q. When were those or how many?

20 A. I had two.

21 Q. When was the first one?

22 MR. THEULE: Objection; relevance.
— 23 THE COURT: Now that I don't know what the relevance

24 would be ■
25 MR. MADERO: Your Honor, I do think again that it goes

26 towards the sustained fear aspect of Ms. Jacobs in this
*

27 case. The following through with the restrain!ng order I

28 think goes directly towards or potentially goes towards her
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1 f ear .

2 THE COURT: Well, I don't know how long a sustained

3 fear has to go by law under that section because if he's in

4 custody, for example, you wouldn't — that wouldn't

5 part icul arly be relevant.

6 I'm not sure — I'm not convinced. I'm going to

7 sustain the objection to relevance.

8 MR. MADERO: Okay, your Honor.

9 BY MR. MADERO:

10 Q. Why did you move forward with the restraining

11 order?

12 A. Why did I —

13 Q. Move forward with the restraining order.

14 A. Well, upon consultation with the detectives with

15 the poli ce department, Chula Vista Police Department, they

16 suggested that that would be a good step to set up some

17 protection.

18 MR. MADERO: Nothing further at this time, Your Honor.

19 THE COURT: Mr. Theule, your witness.

20 MR. THEULE: Thank you, Your Honor.

21

22 CROSS-EXAMINATION

23 BY MR. THEULE:

24 Q. Ms. Jacobs, what did you do to prepare for your

25 hearing today ?

26 A. What did I do to —

27 Q. To prepare for your testimony today.

28 A. Just tried to rest and spend time with my family,
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1 and just try to think through, you know, based on — based

2 on the nature of the course what kind of things I might be

3 having to answer.

4 Q. I notice you have a folder in front of you and

5 you've been referring to it during this hearing.
A 6 A. Uh-huh.

1 Q. Did you review those notes and things in order to

8 prepare for your testimony today?

*
9 A. Yes. I generally looked over my notes before I

10 came today.

11 Q. You also mentioned you had a meeting with the

12 prosecute r prior to you reviewing these recordings; is that
A 13 correct ?

14 A. Prior to today, this morning, yes.

15 Q. What happened during that meeting?

16 A. He played the tapes for me, and I signed off that

17 they were accurate.

18 Q. I see. Was there discussion about your testimony?

19 A. No .
A

20 Q. You've testified today that your treatment of

21 Mr. Bathen was roughly between 2004-2008, correct?

22 A. Uh-huh.

23 THE REPORTER: Yes?

24 THE WITNESS: Yes.

25 BY MR. THEULE:

26 Q. And so during that time, approximately how many

27 meetings did you have with him, telephonic or in person?

28 A. Approximately, I would say, five, six, seven,
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1 around 18 to 20 in that period of time. Average about five

2 a year during that time.

3 Q. I see. And you've testified today that your

4 treatment of him ended in 2000 — end of 2008?

5 A. Yes. That's when he moved back to his new job

6 back east in Boston.

7 Q. And so you're aware that he was in the Boston area

8 at that time?

9 A. Uh-huh. Yes. Sorry.

1C Q. So between 2008 and the first call in this case

11 around June 4th, you had no contact with Mr. Bathen

12 whatsoever?

13 A. Only through the emails that he had sent me after

14 he moved back. I think there were four or five of them.

15 Q. And no in-person contact?

16 A. No.

17 Q. It's true that when you first received the message

18 on June 4th that you did not immediately recognize the voice

19 on the other end; is that correct?

20 A. Correct.

21 Q. And that's because it had been roughly eight, nine

22 years since you last spoke to Mr. Bathen?

23 A. Right.

24 Q. At the time of the first call, did you have any

25 credible information that Mr. Bathen was in the state of

26 California?

27 A. No.

28 Q. So it would be fair to say that a lot of your fear
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1 was based on the not knowing where he was?

2 A. Correct.

3 Q. At any time had Mr. Bathen been to your personal

4 residence?

5 A. No, not that I know of.

6 Q. After the first call on June 4th, you spoke to an

7 officer De La Pena, correct?

8 A. Correct, yes.

9 Q. And to your knowledge, did Officer De La Pena try

10 to locate the whereabouts of Mr. Bathen?

11 MR. MADERO: Objection, Your Honor; calls for hearsay.

12 THE COURT: Rephrase your question. She can't know

13 what's in the mind of the officers. You have to rephrase

14 your question.

15 BY MR. THEULE:

16 Q. Did Officer De La Pena try to locate the

17 whereabouts of Mr. Bathen after the first call on June 4th?

18 MR. MADERO: Objection, Your Honor; foundation, as well

19 as calls for hearsay.

20 THE COURT: Right. It may not call for hearsay, but

21 just trying to establish the state of mind of the witness.

22 MR. THEULE: Correct.

23 THE COURT: But the form of the question is one that

24 would require foundation, so it's something that would have

25 had to have been conveyed to her.

26 BY MR. THEULE:

27 Q. Did you have any conversations with Officer

28 De La Pena after the first call on June 4th?
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1 A. Let me think. Only -- only when he responded to

2 our home and he told — and he went through all the

3 descriptions and gave me some pamphlets and said that he

4 would be directing the report to the D.A.'s office, to the

5 detective's office, I'm sorry, to the detective's office at

6 Chula Vista. That's all that I can recall.

7 Q. Were you present with Officer De La Pena when he

8 tried to investigate the person you're alleging that made

9 this call?

10 A. I don't understand your question.

11 Q. At any point did Officer De La Pena tell you that

12 it was his understanding that Mr. Bathen lived outside the

13 state of California?

14 A. No. We —

15 Q. Did he inform you of any internet search he did in

16 regards to the whereabouts of Mr. Bathen?

1'7 A. The officer, no.

1 8 Q. Did he do anything to comfort you to say that

19 perhaps Mr. Bathen was nothing to be afraid of?

20 MR. MADERO: Objection, Your Honor; relevance.

21 THE COURT: Overruled.

22 A. Would you rephrase the question? I'm sorry. Say

23 that again.

24 BY MR. THEULE:

25 Q. Did Officer De La Pena take any efforts to assure

26 you that Mr. Bathen was not around or not a threat to you

27 after the first call on June 4th?

28 A. Are you referring to the day that he was there in
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1 my home or —

2 Q. Yes .

3 A. No .

4 Q. Did you attempt to call back the number that

5 called you ?

6 A. Did I — no.

7 Q. Do you know if your husband did?

8 A. I don't know.

9 MR . MADERO: Objection, Your Honor; relevance.

10 THE COURT: Overruled. She answered the question. She

11 doesn't know.

12 BY MR. THEULE:

13 Q- What was the phone number that displayed on the

14 caller ID when the first threat on June 4th, 2017, came

15 through

16 A. I could look for it, but I don't have it in my

17 head.

18 Q. Do you know the area code?

19 A. 617 .

20 Q. How confident are you that the voice you heard on

21 these recordings was the same person?

22 A. Very confident.

23 Q. How confident are you that the voice on these

24 recordings was that of Mr. Benjamin Bathen?

25* A. I'm confident.

26 Q. On a scale of 1 to 10, 10 being most confident,

27 how confident are you that the voice was Mr. Bathen?

28 MR . MADERO: Objection, Your Honor; asked and answered.
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11

1 THE COURT: Overruled.

2 MR. THEULE: You may answer.

3 A. Ten, 9.99.

4 BY MR. THEULE:

5 Q. And this is true even though you at first did not

6 recognize the voice?

7 A. Correct.

8 MR. THEULE: No further questions.

9 THE COURT: Mr. Madero.

10 MR. MADERO: Thank you, Your Honor.

12 REDIRECT EXAMINATION

13 BY MR. MADERO:

14 Q. Ms. Jacobs, why -- before, on direct, you

15 indicated that you took the threats seriously. You've also

16 indicated that you're aware that Mr. Bathen had left the

17 state of California.

18 I just want to know why, why did you take the

19 threats seriously?

20 A. The threats were specific and he said my name in

21 the recordings. He knew where my office is. I assume he

22 has more information on me in terms of my kids are on social

23 media, so I'm sure he could Google.

24 Q. And talking about your children. At any time

25 during your time with Mr. Bathen did you tell him that you

26 had children?

27 A. No. I don't discuss my personal life with my

28 clients. If it was mentioned, it was not — it would have
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1 been something very off the cuff that would never have been

2 any intention to give him information about my personal

3 life.
4 Q. Beyond what you've already said, was there

5 anything else that made you take these threats seriously?

6 A. Well, I mean, just in terms of the context of

what's going on right now in our society and things that

8 have happened recently with, you know, lone wolves and

9 people who have been hurting other people, I think — I

10 think I was at a high alert in that these things really can

11 happen.

12 There was also a therapist in our community a few

13 years ago who actually was murdered by one of her clients,

14 and that's something that sort of reverberated through our

15 whole professional community.

16 And so I think with the anxiety that's in the

17 society right now and me not having had any contact for nine

18 years, not having any sense of the state of this gentleman,

19 I just felt like I was at risk.

20 MR. MADERO: Nothing further at this time, Your Honor.

21 THE COURT: Mr. Theule.

22

23 RECROSS EXAMINATION

24 BY MR. THEULE:

25 Q. Ms. Jacobs, you never mentioned that your daughter

26 was a graphic designer during any of the counseling sessions

27 you had with Mr. Bathen?

28 A. I don't know — I don't remember.
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1 Q. But it's possible?

2 A. I don't remember.

3 MR. THEULE: No further questions.

4 THE COURT: Okay. I'm sorry, I missed that. I'm not

5 sure I understood the last question.
A 6 There's reference in the calls about starting to

7 date or dating. Does that refresh anything in your

8 recollection with respect to this particular individual?

9 THE WITNESS: Your Honor, I just — when I hear those

10 tapes and it goes in that direction, it feels like it goes

11 into some other level of — it doesn't — it doesn't — it's

12 not consistent with the kind of work that I did with
4* 13 Mr. Bathen when we were working.

14 It just — he was having — you know, I did check

15 with my professional liability about testifying today, and

A. 16 what I'm — what I'm mandated to say and not say. And I was

17 given permission that if there's something that has to do

18 with protecting me or my life, I could say some clinical

19 things about the client.
A

20 But the work that we did was basically related to

21 adjustment disorders.

22 THE COURT: You don't recall anything about dating
4* 23 issues or talking to him about —

24 THE WITNESS: He was having some interpersonal issues.

25 He was interested in meeting people. He was having a hard

26 time meeting people.
*

27 THE COURT: Okay.

28 THE WITNESS: That would be the theme of it.
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28 evidence?

1 THE COURT: Okay. Anything further, Mr. Madero?

2

3

MR. MADERO: Nothing further, Your Honor.

THE COURT: Mr. Theule?

4

5

• 6

MR. THEULE: No, Your Honor.

THE COURT: Thank you. You may step down.

Your next witness, Mr. Madero.

1

8

9
4b

MR. MADERO: People have no additional witnesses, Your 

Honor. Before resting, I would ask that People's Exhibit 1 

be entered into the court file.

1 c

11

12
~ 13

THE COURT: People's Exhibit 1, any objection?

MR. THEULE: I would object to the second file on that 

disk, Your Honor. There was testimony that that 

conversation took place on July 3rd. However, as noted on

14

15

16

the transcript by the People, that particular transcript 

corresponds to some call on June — July 5th — or July 7th 

MR. MADERO: And, Your Honor, just for the record,

17

18

19

20

Ms. Jacobs did just clarify dates in terms of when things 

were being recorded versus the phone calls actually 

happening.

So I think the second phone call does -- she did

21

22

- 23

say that it was a fair and accurate representation of the 

second phone call on July 3rd. And then the third one was 

from the July 5th date.

24

25

26

27

THE COURT: The objection is overruled. People's 1 

will be admitted.

(People's Exhibit 1 received in evidence)

THE COURT: And, Mr. Theule, do you wish to present
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1 MR. THEULE: No, Your Honor.

2 THE COURT: Did you wish to argue, Mr. Madero, or just

3 want reserve —

4 MR. MADERO: I'll —

5 THE COURT: -- and respond to Mr. Theule?

6 MR. MADERO: I'll reserve, Your Honor. I apologize for

7 interrupting.

8 THE COURT: Mr. Theule, do you wish to argue?

9 MR. THEULE: Yes, Your Honor.

1C Your Honor, based on the evidence presented in

11 court today, I would argue that the fifth element of the 422

12 charges on all three of the calls was not sufficiently met

13 by the prosecution, and that is that the fear experienced by

14 Ms. Jacobs was reasonable.

15 Now, the reason it was not reasonable was given

16 the fact that there had been nine years that took place

17 between their last contact, she had no credible information

18 that Mr. Bathen was in the state of California, had made

19 attempts to contact her, or was in any way a threat to her.

20 There was no event that could have sparked this anger that

21 was displayed on these calls, and I think —

22 THE COURT: Isn't that itself significant with respect

23 to that? Was this some individual who was — I mean,

24 certainly some of the greatest things to fear are people who

25 have mental illnesses because they're very unpredictable.

26 MR. THEULE: Yes, Your Honor, I believe it cuts both

27 ways. I know the prosecution would definitely take that

28 position. But I don't think there's any evidence before the
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1 Court that Mr. Bathen has any mental health issues and

2 that -- because of the length of time, because there wasn't

3 a sparking incident, because a lot of the fear —

4 THE COURT: Well, I mean, you said that there's no

5 evidence that shows that he has any mental health issues.

6 But the person who receives this message doesn't know that.

1 MR. THEULE: True. But she does know --

8 THE COURT: And she hadn't seen the guy for a number of

9 years, eight years or however long it was. So I'm having a

10 little bit of trouble following the argument, I guess, is

11 what I'm saying.

12 MR. THEULE: Yes, Your Honor. I guess the crux of our

13 argument is that her fear was not reasonable given the

14 circumstances presented before the Court. He was on the

15 other side of the country. This was phone calls delivered

16 and —

17 THE COURT: And how does one know that somebody is on

18 the other side of the country?

19 MR. THEULE: Well, it's based on -- I think it's based

20 on the fact that this was a long established relationship,

21 and last time that they had contact he was on the other side

22 of the country. And I guess that's the only evidence that

23 was presented in regards to that, Your Honor. And I guess I

24 would submit on that.

25 THE COURT: Thank you.

26 Do you wish to respond, Mr. Madero?

27 MR. MADERO: Yes, Your Honor. I believe a nine-year

28 gap actually only cuts one way, it's not cutting two ways.
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1 The fact that out of nowhere Mr. Bathen makes a phone call

2 to a psychologist who helped him for some years, but it has

3 been nine years since any contact, indicates that something

4 triggered him to remember her and to give specific threats

5 that Ms. Jacobs said she took as very credible because of

6 the specificity. And she took entirely reasonable steps in 

addressing that in upgrading her security system and making

8 sure the hedges at her work were even cut.

9 When a doctor, a psychologist, has a patient for

10 some amount of years and is familiar with that person and

11 then takes these steps in response, and in light of the

12 other aspects of today's society where she talks about lone

13 wolves and the like, there's nothing in Penal Code Section

14 422 that would demand that she wait until he's on her front

15 door.

16 He gave specific threats about lighting her on

17 fire, raping her and going after her daughter, that it was

18 entirely reasonable for her to be afraid and were credible

19 threats at the time.

20 THE COURT: All right.

21 MR. MADERO: Thank you, Your Honor.

22 THE COURT: The Court has heard the evidence in the

23 case. Based on the evidence that has been presented, the

24 Court has a strong suspicion of the crimes as alleged in

25 Counts 1, 2 and 3 were committed by the defendant — were

26 committed and that they were committed by the defendant.

27 He'll be held to answer on an Information on -­

28 THE CLERK: The arraignment on the Information date is
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1 December 18th, Monday, at 1:30, Department 16.

2 THE COURT: December 18th.

3 MR. THEULE: And, Your Honor, Mr. Bathen lives on the

4 east coast. If we could possibly have the Complaint deemed

5 an Information now and have him be arraigned today.

6 THE COURT: Okay, I don't have any problem with that if

7 that's the practice in San Diego.

8 MR. MADERO: That is generally what we do, Your Honor.

9 THE COURT: Okay. All right, the Information will be

1C deemed filed then. And Mr. Theule?

11 MR. THEULE: Yes, Your Honor. Based on the Court's

12 decision today, at this point we acknowledge the fact that

13 the Complaint has been deemed the Information. We would

14 waive further reading and advisal of rights, enter not

15 guilty pleas to any and all allegations that he has been

16 held to answer on. And we would like to give time waiver

17 dates for readiness conference, if possible.

18 THE COURT: What dates?

19 THE CLERK: They're showing the 30th day is

20 January 3rd, so anytime after that you can waive time. It's

21 a Wednesday. So Wednesdays.

22 THE COURT: January 3rd did you say? January 3rd?

23 THE CLERK: So any time after that they can waive time.

24 Wednesdays, that's for superior readiness.

25 MR. THEULE: Could we have January 12th?

26 THE COURT: January 12th.

27 MR. THEULE: With a time waiver.

28 THE COURT: Okay. What do they call that down here,
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1 pretrial?

2 THE CLERK: That would be the superior readiness.

3 THE COURT: Just called readiness?

4 THE CLERK: Yes .

5 THE COURT: Okay. January 12th for readiness. Do we

6 give the trial date?

7 THE CLERK: Counsel, that's a Friday. And I believe

8 they're on Wednesdays.

9 MR. MADERO: I believe readinesses are handled five

10 days a week.

11 THE CLERK: Okay .

12 MR. THEULE: Yeah .

13 THE CLERK: 8:30, Your Honor.

14 THE COURT: And trial date?

15 THE CLERK: So we're showing that the jury trial date

16 is January 23rd with ten days left.

17 THE COURT: January 23rd for trial. Both of those set

18 at 8:30 in Department —

19 THE CLERK: So the jury trial is the 23rd of January at

20 1:30, Department 16. The readiness is January 12th at 8:30,

21 Department 14.

22 THE COURT: Fourteen?

23 THE CLERK: Yes, that's where they do the readiness

24 calendar.

25 THE COURT: You're ordered back on January 12th, 8:30,

26 in Department 14 . Then January 23rd, 1:30, Department 16.

27 THE CLERK: And motions due December 20th.

28 THE COURT: December 20th for the filing of all
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16

1 motions. Is that a motions date or the filing?

2 THE CLERK: That's the cut-off date for motions.

3 THE COURT: Cut-off date for motions is December 20th.

4 MR. MADERO: Your Honor, at this time would you like me

5 to sign the Complaint which has now been deemed the

6 Information?

7 Permission to enter the well.

8 THE COURT: You may.

9 MR. MADERO: Thank you.

10 THE COURT: And exhibits. Does the court keep the

11 exhibits ?

12 THE CLERK: Counsel just explained we do.

13 THE COURT: All right, we are in recess.

14 MR. THEULE: Thank you, Your Honor.

15 MR. MADERO: Thank you, Your Honor.

17 (End of today's proceedings)

18

19

20

21

22

23

24

25

26

27 

28
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1 Chula Vista, California; Monday, June 11, 2018

2 — OOO —

3 MS. SOMERVILLE: Good afternoon, Your Honor.

4 MS. FREEZE: Good afternoon, Your Honor.

5 THE CLERK: This is the case of People versus Benjamin Lee

6 Bathen, case SCS294342. ■

7 MS. SOMERVILLE: Good afternoon, Your Honor. Cherie

8 Somerville for the People.

9 MS. FREEZE: Good afternoon, Your Honor. Alicia Freeze on

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

behalf of Mr. Bathen, who is present before the Court to my 

left out of custody on bond.

THE COURT: All right. And we are here for trial. This 

Information was filed today. Do we need an arraignment on the 

Amended?

MS. SOMERVILLE: Yes, Your Honor.

THE COURT: Okay.

MS. FREEZE: Oh, yes, Your Honor. I think there was an 

issue with the dates.

Your Honor, I did have an opportunity to review the 

Information. My client's true name and date of birth does 

appear on the Complaint. • Waives formal reading. Enters pleas 

of not guilty and requests continued representation by my 

office.

THE COURT: Is that by appointment?

MS. FREEZE: No, Your Honor. Retained.

THE COURT: Not guilty plea will be entered. Denial of all 

the allegations. '

I had a chance to go through and read the in limine
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1 . motions.

2 How long is this trial?

3 MS. SOMERVILLE: Your Honor, that's the one thing that I

4 wanted to discuss with the Court is that I did bring this up

5 with presiding as well before we got sent here.

6 The trial itself should be four days at the most,

7 including, I think, jury selection; however, on Wednesday of

8 this week, I have a day-long preliminary hearing. It was my

9 request that — and I did let defense counsel know this ahead

10 of time — that we go dark on Wednesday so that I can do the

11 preliminary hearing. I assume that will probably be before we

12 start any testimony in the case given jury selection and the

13 motions in limine. '

14 THE COURT: All right. Would that inconvenience you,

15 Ms. Freeze?

16 MS. FREEZE: No, Your Honor. That's fine.

17 THE COURT: Okay. So, ideally, pick a jury tomorrow and

18 then start testimony on Thursday?

19 MS. SOMERVILLE: Yes.

20 THE COURT: Okay. That will be fine with me. One of the

21 reasons I decided to discuss with a chambers conference —

22 unless either side would like one — is because given the

23 nature of the in limine motions, I just wanted to go through

24 them to see if we needed a 402 hearing. And if we do, how

25 that's going to affect the jury selection.

26 So there's an explanation about why I thought I'd dive

27 right into the in limine motions/ unless there's something

28 anybody has that they want to discuss first?
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1 MS. SOMERVILLE: I don't think so.

2 MS. FREEZE: No, Your Honor.

3 THE COURT: Ms. Freeze.

4 MS. FREEZE: No, Your Honor. I think that -- I think

5 that's a good idea, just jumping right in, especially since I

.6 do have my expert here. I attached his CV and his report,

7 Mr. Schenk. So he's here. He's present if we wanted to do

8 anything this afternoon or at least the Court — we can clear

9 his schedule or what have you. I just wanted him to be here

10 given Ms. Somerville's going dark on Wednesday and kind of sum
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up everybody's scheduling issues.

THE COURT: And my understanding is his testimony would be 

in response to the cellular data?

MS. FREEZE: Correct. It would be part of my motion — 

well, my request would be a — my motion limited, excluded and 

having a 402 hearing. .

THE COURT: But the 402 hearing wouldn't be with him. That 

would be a 402 hearing — would be — if I decide to go 

forward, the 402 would be on the People's proposed expert, not 

on your expert who would just be here to testify in opposition 

to that. I wouldn't take testimony from your expert and 

decide. Okay? The plaintiff’s expert.

MS. FREEZE: I understand that, Your Honor. And I wanted 

him here just' in case the Court had any questions or anything 

like that. • ■

THE COURT: And he's welcome to stay. This is an open 

courtroom.

It is unlikely, because we're talking about differences in
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1 expert opinion — or actually, some of this is just factual

2 matters, is my understanding — correct? — that it's getting

3 the pings from the cell phones, making out where the cell

4 phones are and just getting addresses, certain pertinent

5 addresses, and seeing whether it's within the range? That's

6 kind of my understanding of the cell phone —

7 MS. SOMERVILLE: Correct.

8 THE COURT: — expert. So it's kind of quasi expert.

9 MS. FREEZE: Right. Their position and then our position,

10 the expertise of each. Absolutely, Your Honor.

11 THE COURT: Right, which sounds to me — I'm going to learn

12 more in your argument, but it sounds more to-me about just

13 • competing testimony for the jury rather than excluding

14 testimony altogether. But I haven't found the cell phone ping

15 is so extraordinary these days to have testimony about that

16 kind of cell phone data, but maybe I'm oversimplifying things.

17 So why don't I do this: Why don't we just go through the

18 motions in order; and then when we get to the cell phone,

19 we'll do everybody's — we'll discuss everybody's motions

20 concerning the cell phone testimony.

21 So Ms. Somerville —

22 MS. SOMERVILLE: Yes, Your Honor.

23 THE COURT: — starting with you since you're the

24 prosecutor, your motions. The first motion is to introduce the

25 jail calls made by the defendant. And you point out that you

26 have followed all the court rules by having a transcript of

27 them and have somebody to authenticate the tape-recordings.

28 MS. SOMERVILLE: Yes, Your Honor. And it's my
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1 understanding Ms. Freeze also provided me with a transcript of

2 one of the calls that she transcribed as well, so I'm not

3 objecting to that, obviously, since we listened to that call as

4 well. Our investigator, Greg Gain, can lay the foundation for

5 all the jail calls that we intend to present.

6 And so the Court is aware, I have four that I will be

7 presenting. I believe there was a total of 13.

8 THE COURT: Okay. All right. Any opposition?

9 MS. FREEZE: No, Your Honor.

10 THE COURT: Okay. It — they will be admitted with the

11 appropriate foundation. And you're saying you are not

12 objecting to Ms. Freeze's introduction of that particular phone

13 call?

14 MS. SOMERVILLE: No. That's fine.

15 THE COURT: That being whatever one you agree she's

16 introducing since I don't know. But are you both willing to

17 stipulate now, so I don't forget, that the audio recordings

18 don't have to be reported, that we'll just append the

19 transcript to the court reporter's transcript?

20 MS. SOMERVILLE: Yes.

21 THE COURT: Transfer the calls rather than report it?

22 MS. FREEZE: Yes, Your Honor.

23 THE COURT: All right. So that — and to exclude

24 witnesses.

25 And I think -- so just for purposes for you, Robert, A is

26 granted.

27 And B, I'm going to grant, that's to exclude witnesses.

28 And both sides have requested that; so that will be granted as
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1 well.

2 So I don't think there were any other motions,

3 Ms. Somerville.

4 So, Ms. Freeze, the general motions, 1A, I've already

5 granted.

6 IB, any objection, Ms. Somerville? That's to admonish

•7 witnesses not to discuss their testimony.

8 MS. SOMERVILLE: Oh, no, Your Honor.

9 THE COURT: I will ask you to do that, please.

10 C, do you have any witnesses that were not provided to

11 Ms. Freeze?

12 MS. SOMERVILLE: No.

13 THE COURT: Okay. I'm going to grant that. Obviously, in

14 rebuttal or something like that, should there be an issue, we

15 can address that at that time.

16 D, to include any evidence previously requested by the

17 defense through the discovery process which was not provided.

18 Any objection?

19 MS. SOMERVILLE: No. There is one — so the Court is

20 aware, one body-worn camera video that I'need to burn and

21 provide to Ms. Freeze, but it appears that it is just capturing

22 the audio recordings of the threats that are at issue in this

23 case. Arid we do already have those turned over in discovery.

24 But I will get that body-worn camera video done when we leave

25 ’ court.

26 THE COURT: Is there any indication that's going to delay

27 the trial in any way?

28 MS. FREEZE: I don't think so, Your Honor.
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Ms. Somerville provided me a report that looks like it was 

generated last July by an Officer Lopez, and I just noticed 

that it had body-worn camera. Last week, I noted that there 

was body-worn camera on another report and she was able to get 

it to me within a couple days; so — and we actually ended up 

trailing the case to today because of some scheduling and what 

have you. So I think it should be pretty quick.

MS. SOMERVILLE: I should be able to get it this evening.

THE COURT: Excellent. Okay.

So all the 1A through D is granted.

Roman numeral II is to preclude anybody from using the 

word "victim" and the — in the context of the person, should 

this be proved, the person that was harmed by the threats.

Ms. Somerville?

MS. SOMERVILLE: I don't tend to use that term when I — 

but sometimes it slips out. That's my only concern about that. 

But generally, I refer to everyone by their names. Just — I 

think it's — it's better practice to do that.

THE COURT: That's especially in — well, especially not, 

the -- I tend to agree that it's best not to use labels. I 

mean I usually unless I'm reading something that I have to 

do, I will probably — and is it Bathen or Bathen? '

MS. FREEZE: Bathen, Your Honor.

THE COURT: Bathen. Mr. Bathen. I would ask you 

anything —

MS. FREEZE: I'm sorry?

THE COURT: Feel free to ask you.

MS. FREEZE: It is Bathen, Your Honor.28
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1 THE COURT: So that's why I asked.

2 MS. FREEZE: My head is swimming with information. Sorry.

3 THE COURT: Okay. Mr. Bathen. I refer to Mr. Bathen as

4 "Mr. Bathen," not as "defendant" usually. And so I refer to

5 people by name.

6 So I'm granting the motion, understanding that

7 occasionally that — if it appears that there's an inadvertent

8 slip, we'll just go on, that I won't find it a violation,

9 obviously.

10 You won't, Ms. Somerville. But if it looks like you're

11 ' intentionally using the word "victim," we'll talk about it

12 again. We'll use names.

13 So Roman numeral II is granted.

14 And while we're talking about it, Ms. Freeze, I don't

15 think you have tried a case before me.

16 MS. FREEZE: I think I've had some prelims, but not a jury

17 trial.

18 THE COURT: I do try to keep things fairly formal, meaning

19 that when you're addressing anyone, it's either first and last

20 names or whatever, Mister, Doctor, whatever it's going to be,

21 not just first names. We can't control witnesses. But as far

22 as your questions and referring to people in front of the jury,

23 I prefer that you do that.

24 MS. FREEZE: Thank you, Your Honor.

25 THE COURT: Roman numeral III, motion No. 3 is to exclude

26 the prosecution from conferring with witnesses once

27 cross-examining has begun.

28 Ms. Somerville.



Ill

1 , MS. SOMERVILLE: I don’t have a problem with that. I mean

2 I generally don't talk to them about their testimony because

3 that’s not permissible; so that’s fine.

4 THE COURT: Yeah. I mean, I think the key here being to

5 preclude you from conferring with witnesses about the testimony

6 and I would grant that. But sometimes the witnesses, you might

7 have spoken with them or something, and they want to talk to

8 you about scheduling, when they need to be back or whatever, no

9 matter what I said, they might double-check with you and so I

10 don't want it to be something where you are precluded from

11 saying anything. But no, you can’t talk about their testimony.

12 MS. SOMERVILLE: That’s fine.

13 THE COURT: Yeah.

14 MS. SOMERVILLE: Thank you. So that’s granted as modified.

15 ■ Okay. Roman numeral IV. This gets into the cell site

16 evidence. And honestly, Ms. Freeze, we’re going to have — I

17 think if the prosecution’s witness is permitted to testify,

18 they’re going to testify about their searches, what they’ve

19 obtained. They’re going to map it out.

20 What is your objection if the foundation is laid? '

21 MS. FREEZE: Thank you, Your Honor.

22 So this — just today — well, I was provided by

23 Ms. Somerville a document. I guess it would be what their

24 expert would testify to.

25 Just to kind of give the Court an idea of where I was when

26 I prepared the motions in limine is that I had provided

27 Ms. Somerville our — a letter about my defense expert, his CV

28 and what he was going to testify to in the abundance of being
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1 forthright and what have you. It's just this afternoon that I

2 was provided an actual write-up of what their expert would be

3 testifying to.

4 Ms. Somerville did indicate to me I think Friday afternoon

5 or maybe sometime over the weekend that she would have someone

6 be testifying from her office in response to what I had

7 presented to them.

8 Up until this weekend and until today, I was under the

9 impression that their — that their investigator — as you can

10 tell, my moving papers starting on Page 10. I'm specifically

11 talking about Supervising District Attorney Investigator

12 Gregory Gain, because I was under the impression that perhaps

13 he would consider their expert. And that's why I cite to

14 Evidence Code 720, and I cite to that because I don't believe

15 that they had presented Investigator Gain as an expert.

16 So now that I see that they actually have an expert, my

17 argument then would not be so much about Investigator Gain

18 testifying; and my argument would still stand because I

19 understand he is going to be testifying. So I wouldn't want

20 him testifying as to the summary of everything, because I

21 don't believe he's an expert as it pertains to cell phone

22 tower analysis.

23 So that would be -- that was the movement of — that's the

24 foundation for my motions in limine is that Investigator Gain

25 isn't an expert as it pertains to —

26 THE COURT: Okay. So as it stands now, with the new

27 information you obtained, do you have an objection to this

28 evidence?
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MS. FREEZE: I mean I still do. I still would — I would 

still have the Court look to my moving papers as it pertains t 

our argument with regards to why this methodology should not 

be — shouldn't be even given to the jury because I believe 

that we need to know the detail regarding the relevance of the 

location of cell phone towers. The methodology, the reasoning 

for this estimated cell tower range, we don't have any of that 

information that pertains —

THE COURT: And frankly, you're not making sense, which 

is — not that you are not making sense, I'm not comprehendinc 

what you're saying.

So we're going to have somebody. Before they come to any 

conclusions, they're going to testify as to the foundation as 

to the information they've gotten, the means they've gotten 

the information, the -- their expertise in using this 

information and what this information is going to tell the 

jury about this particular cell phone and the location, the 

general location.

Now, I would ordinarily say, okay, you have this big 

objection. Let's do a 402 hearing, except that this is such 

customary testimony that -- these days that I don't find it 

extraordinary to have somebody come in with this information 

and be able to give the foundation.

If your expert is going to come in and say these are 

unreliable because X, Y, Z, I mean that's absolutely fine. 

But I don't see why it precludes the testimony that the Peopl 

are relying on to begin with.

MS. FREEZE: And I understand, Your Honor. I think that
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1 what I'm trying to put forth in my moving papers is that

2 this — if the People put on this witness without showing the

3 reliabilities and the relevance in the forefront — so what I'm

4 trying to say is it's the People's burden and it's the Court as

5 a gatekeeper, and that's why I write and I cite to some case

6 law in my moving papers with regards to what can be admitted to

7 or shown to the jury; right? And so it would be extremely '

8 prejudicial, our argument' would be Daubert.

9 THE COURT: And I reject that. So just out of hand, you're

10 saying that it's not expert testimony pursuant to Daubert or

11 Daubert, however. Different people pronounce it differently.

12 MS. FREEZE: So our argument, it would be misleading and

13 prejudicial to even have the jury hearing this because it's our

14 position — and our expert would be explaining to the Court

15 what they're relying on and their historical analysis is not in

16 line with the scientific community. And so what our argument

17 is that before it even goes to the jury and it's a battle of

18 the experts, we should deal with that at the forefront that it

19 is what is actually admitted to the jury, what the jury

20 actually hears is not prejudice.

21 , THE COURT: I understand what you're saying. I'm just

22 saying this is not an outlier. You might have an expert and

23 you might be persuasive and have science on his side that even

24 throw out this cell phone analysis. But to have a whole 402

25 hearing on something that is so customary seems to me a little

2 6 extreme.

27 MS. FREEZE: And I certainly understand that, Your Honor.

28 I think what I'm trying to -portray, and perhaps I'm not
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1 articulating very well, is that their — our position is that

2 the People’s expert and — granted, like I said, up until just

3 recently I was under the impression it was Investigator Gain.

4 So I’m thinking this guy doesn't have any expertise.

5 But now I've been handed a CV. So my position is a little

6 bit different, given that although I'd still reiterate that

7 when Investigator Gain does testify that he can't testify to

8 these — to any type of expertise.

9 But in that, our position is that their historical

10 analysis, what they — how they are going to present it to the

11 jury is not in line with the scientific community; so it needs

12 to be addressed before the jury gets it, and that's our

13 position.

14 And obviously, Your Honor, I obtained the report from my

15 expert. I have been very forthright with Ms. Somerville by

16 providing her a detailed letter about what my expert would be

17 testifying to.

18 So, with that, Your Honor, I'd submit.

19 THE COURT: Are you trying to do specific addresses where

20 the cell phones are? Is that —

21 MS. SOMERVILLE: Well, what happened — so there are two

22 addresses that are relevant — frankly, the whole area is

23 relevant because Mr. -- I mean I don't think there's any

24 dispute about where Mr. Bathen lives. He lives in Arlington,

25 Virginia. All the cell phone — and he works in Washington,

26 D.C. All the cell phone tower records include addresses for

27 the towers not even included about the mapping, and those are

28 all in Washington, D.C. and West Virginia — excuse me,
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1 Virginia. The two addresses that are on there that we’ve

2 identified are his home address and also his workplace because

3 he gives his workplace that has an address on "I" Street in

4 Washington, D.C.

5 Basically the mapping shows that a couple of the calls, I
!

6 believe it’s the 3rd of July, the 5th of July, are in the 1

7 vicinity of a sector of a tower that would be in the area near

8 where his work is. And so I mean that's it. And —

9 THE COURT: Not a precise location.

10 MS. SOMERVILLE: No. I mean I don't think you can say

11 someone was at this corner at this time. I don't think that's

12 possible unless you had an eyewitness.

13 And just one other thing just so the Court is aware, yes,

14 I did provide Ms. Freeze with a CV from of an expert from our

15 office today, but I didn't receive the fact that they were

16 getting an expert to testify about this and, you know, all of

17 his conclusions until last week.

18 So I've kind of been scrambling to find someone. I didn't •

19 know if anyone would be available from our office. Donald

20 Holmes, who does testify regularly for uS-about just

21 general — how cell towers work and how cell phones connect

22 and networks, was off the last two days. The last week I was

23 sick during one day of the week as well.

24 So he has now said I can be available to come in and

25 testify. And he's not going to go into the records. Mr. Gain

2 6 from our office is -the one who just put the — got the search

27 warrant, put the information into the tracker. It populates

28 it via latitude, longitude and Google maps. He can explain
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1 that. •

2 And I just wanted Mr. Holmes to come in and do a general

3 overview for the jury, this is how networks work, this is how

4 we have towers, here are the sectors, just very basic; so —

5 THE COURT: Okay. And so your expert is going to testify

6 that this cell tower information is useless?

7 MS. FREEZE: Well, yes, Your Honor. And also there’s

8 actually issues with the — where the actual cell tower is

9 located. One of the -- part of the search warrant that was

10 obtained and Investigator Gain kind of prepares a summary in

11 his report which was turned over about the cell tower location,

12 and there aren't any latitude or longitude that was associated

13 with that particular tower. And, in fact, Investigator Gain

14 follows up with T-Mobile and never gets back any information.

15 My expert is going to testify that that tower doesn't even

16 exist. I mean if FCC — he's looked on the FCC, and it

17 doesn't even exist. In addition, Your Honor, just briefly to

18 piggyback on what Ms. Somerville had said with regards to the

19 addresses in response to Your Honor's question, there is no —

20 with regards to where my client works, that information is

21 pulled from the jail calls and we've moved past this. Those

22 are admitted. That's fine.

23 But he doesn't give an address of where he works. He

24 tells — he just says the company. And so if you Google the

25 company, you will get there's several offices in the East

26 Coast area. So it's an assumption to a certain extent of

27 where-exactly he's working, right.

28 Because he does say to the bail bond companies, I work for
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this company, right. This is what I do. I'm on the East 

Coast. But he doesn't give an address. So it could be 

anywhere in the East Coast, right.

And then with regards to his address, there's no 

documentation of exactly where he resides. There's a mention 

of it.

THE COURT: Facebook or something.

MS. FREEZE: On a jail call. But, in fact, with regards t< 

where he was served with the warrant and where he was served 

with the restraining order, it's a different address. So 

there's really no documentation at all whatsoever of my 

client's actual address, except for a jail call one time that 

he mentions to a bail agent.

So I mean with regard — so I'm just saying — so it's not 

simple. There's a lot of layers with regards to the cell 

phone stuff.

And quite honestly, I've learned a lot. It is very 

complicated. But with regards to latitude, longitude, where 

these cell phone towers are, how the People are relying on 

these towers and perhaps where my client is in relation to the 

towers and all of that, they don't provide really the 

methodology of where they say Investigator Gain types some 

stuff into this tower tracker and it generates things, but 

that's all they show.

THE COURT: Well, they're going to have to show the 

reliability of the tower tracker and what that is.

MS. FREEZE: Right.

THE COURT: That's all got to be foundation before he can
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1 say anything about what comes out. He has to say what he’s

2 putting it into.

3 I mean it just sounds to me, Ms. Freeze, that we have

4 people with different opinions about the usefulness and

5 reliability of these cell phone towers, and it sounds like you

6 have some information that will impeach the witness if they

7 try to rely on these things that you can factually contradict,

8 if there is no such, you know, identify a tower that doesn’t

9 exist. So you have some great cross-examination. ■

10 You have your own expert to come in. But I don’t know

11 that you have me precluding the People from introducing that

12 evidence, which is what you’re asking for. You're saying

13 trust my expert, don't trust their information. And

14 ultimately it's for the jury to decide.

15 MS. FREEZE: And I certainly understand that, Your Honor.

16 And like I said, what I'm trying to portray to the Court is

17 that there's some — as the Court being like, as I mentioned in

18 the moving papers, gatekeeper of what can be admitted to the

19 jury, and we certainly don't want to prejudice the jury, we

20 don't want to have the prosecution and expert — and I put this

21 on my moving papers saying admitting evidence regarding cell

22 phone towers and, you know, where this person is and where this

23 person is located to this particular tower and where this

24 person may or may not live and be admitted to the jury, which

25 could prejudice to the jury and say, well, it must be him

26 without really explaining with the fact that what they're

27 relying on is ’not — not what the scientific community relies

28 on when it comes to these cell phone tower analysis.
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And that’s why I'm requesting prior — prior to the jury 

hearing it, because we don't want to confuse or mislead the 

jury and run afoul to Section 352.

THE COURT: Okay. You know, I'm going to take that risk, 

as I said, because this is notwithstanding your expert who 

might educate me otherwise when he testifies. This is not out 

of the ballpark kind of evidence. This is not a new theory, 

it's not new evidence.

If there's somebody who can speak to it, the fact that we 

have Mr. Bathen who has identified an address as his home in a 

jail call, that's plenty for the People to use. And then if 

he's identified where he works and one of the offices is near 

where he lives and the People want the jury to assume or the 

expert to assume that's where he is, I think that's — that 

she can do that.

And then again, you know, I don't doubt your ability to 

cross-examine and present your own evidence, and ultimately 

it's for the jury to decide.

MS. FREEZE: Well, Your Honor, with regards to the part of 

my — I guess starting on Page 11 with regards to just 

Investigator Gain, now that I know of Mr. Holmes and I have his 

information and what he's going to be testifying to in a CV, I 

would just renew my request to exclude Investigator Gain 

testifying specifically in any type of expert fashion.

Obviously he can testify about what he plugged in and what 

have you. But I don't think that he's — unless I 

misunderstood his qualifications, but I could be 

misunderstanding Investigator Gain's qualifications.
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1 I don't believe that he specifically can be testifying as

2 to explaining cell phone towers and I don't believe he has

3 that expertise. So I would just -- I would just renew that —

4 that motion to exclude.

5 MS. SOMERVILLE: But he lays out in his report basically

6 what he did and how the tracker works. I mean I think he

7 should be able to testify about that, testify, you know, about

8 what he does for a living, basically how long he's been — all

9 those things that would basically allow him to say I've used

10 this program, I know how it works and here's what I came up

11 with. So —

12 THE COURT: Well, it sounds -­

13 MS. SOMERVILLE: Sorry.

14 THE COURT: No, that was me. I thought you were done.

15 It sounds to me that he is, in response to Ms. Freeze's

16 objection, that he really is more of a factual witness.

17 MS. SOMERVILLE: Correct.

18 THE COURT: This is what he did. This is what he does.

19 Why he did this. This is the information he obtained.

20 MS. SOMERVILLE: Yes.

21 THE COURT: And that's a factual witness.

22 MS. FREEZE: And that's certainly fine, Your Honor,

23 obviously. But I just — because I reread his report a number

24 of times, and at the end of the report he makes conclusory

25 statements.

26 And so my concern is that he's going to say, based on

27 everything that I looked on this Google Earth map, that

28 Mr. Bathen was sitting here making a phone call.
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1 THE COURT: I think that's the expert.

2 MS. SOMERVILLE: Right. And I mean I wouldn't ask him

3 where Mr. Bathen is. I don't —

4 THE COURT: So I think you flag the issue because I

5 understand it's going to be factual testimony. If it starts

6 going over the line, I trust you to object. And if I can't,

7 we'll do a sidebar if need be or I can rule right then.

8 MS. FREEZE: Okay. Thank you, Your Honor.

9 THE COURT: You're welcome.

10 So I think that's three, which is denied.

11 Four is voice recognition, and that is a tentative grant,

12 unless, Ms. Somerville, you have some basis for someone to

13 opine as an expert that the voices are the same other than

14 just having to say here's what everybody else does to make

15 their own determination.

16 MS. SOMERVILLE: No. And I wasn't going to ask that. But,

17 Your Honor, that was motion in limine No. 5, I think.

18 THE COURT: You are correct. It is five.

19 Did I miss four or did I —

20 MS. SOMERVILLE: Four was the cell tower.

21 THE COURT: All right. Four is granted. Thank you. No.

22 Four is denied. Five is granted.

23 But you can -- I think part of this — I don't think it's

24 the voice recognition part. Yeah. So just voice recognition,

25 no.

26 MS. SOMERVILLE: Your Honor, I know this isn't included in

27 that. But just as in the same vein, obviously the victim will

28 testify that Ms. Jacobs — Dr. Jacobs will testify that she
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1 recognizes the voice and that — I mean obviously not as an

2 expert, but just as a person who knows Mr. Bathen.

3 THE COURT: Yep. That is fine.

4 All right. And I don't hear any objection.

5 MS. FREEZE: Right, Your Honor. Just on five, I just -­

6 because, like I said, pulling from his report he believed that

7 they were the same person based on his — the proclivity sayir

8 "hey" at the beginning of these conversations, so I was just

9 concerned that if he testified to that, that — like I said,

10 that the jury might think that he has some type of special

11 knowledge.

12 THE COURT: He can testify that he noticed — he's listens

13 to all the calls and he's noticed that in both instances that

14 begin with the word "hey," that's — you know, I don't -- mig]

15 be persuasive to a jury, I don't know. It's not that

16 distinctive. But I think he certainly can testify that he's

17 noticed that. That's —

18 MS. FREEZE: Right. And obviously, right, and this will '

19 the jail calls and we'll have the transcript. I mean -­

20 THE COURT: So simply the voice recognition part.

21 MS. SOMERVILLE: Yes.

22 THE COURT: Okay. Six, to exclude testimony regarding

23 Google search. And if I — if I'm correct and the Google

24 search —

25 MS. FREEZE: It's actually included in — it's actually

26 included in Ms. Somerville's moving papers, Page 7.

27 THE COURT: As a factual basis.

28 MS. FREEZE: Right. Just for — for vision for the Court
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because I’m a visual person. So, you know, if you can kind 

of —

THE COURT: Right. But this — I thought it — my initial 

reaction — and I’ll hear from both of you — is that it gets 

admitted not for the truth of the matter, but to show the 

investigation, the subsequent conduct and why the investigation 

proceeded the way it did as far as the towers, but am I wrong? 

Not the tower, the Google search.

MS. SOMERVILLE: No. The Google search, yes, I was going 

to ask Investigator Gain, did he, you know, put this phone 

number into Google; you know, did it populate with anything. 

Then based on that, you know, did you go forward with the 

search warrant, get records from this company. That's in 

regards to Investigator Gain.

In regards to Dr. Gary Jacobs, I was going to elicit the 

testimony from him because it’s the effect that it had on his 

wife. Once they both listened to the first call on June 4th, 

he also input the phone number from their records into a 

Google search and said to his wife it comes up with Benjamin 

Bathen, and it's at that point that she realizes, oh, my gosh, 

this is my former client and the connection is made at that 

point and she recognizes his voice and given their history of 

things that have happened as well.

THE COURT: So let's separate the two. As far as the 

investigator testifying, these are the steps he took in the 

investigation. He followed up based on the information that 

came from Google search.

. MS. FREEZE: Right. Well, Your Honor, I think — and I la28
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out a lot of law and case law in my moving papers. I think as 

it pertains to Investigator Gain, I think it's hearsay as it is 

with Mr. Jacobs.

THE COURT: I'm separating. '

MS. FREEZE: Right.

THE COURT: I do want to talk about them separately. I'm 

not — I am not disputing that it's hearsay. But I'm saying 

that it would be my intention to give the jury a limited 

instruction where it shows why he proceeded the way he 

proceeded.

MS. FREEZE: Well, Your Honor, I -don't think it would be — 

I still think it would be pure hearsay because it's being 

offered to prove that it was Ben Bathen. I mean, I think it's 

not effect on the listener or effect on how he' proceeded with 

his investigation. I think —

THE COURT: I thought it was. .

MS. FREEZE: I mean I think it's straight hearsay because 

he doesn't need — all he does — he has the phone number. So 

he doesn't have to — he can get the phone number and then do 

the search warrant for T-Mobile. Ben's name, Mr. Bathen's name 

that allegedly pops up, which as I put in my moving papers, I 

personally typed the number a number of times and nothing pops 

up.

But, nevertheless — so my objection as it pertains to 

Investigator Gain would be it's not part and parcel of a 

compass, if you will, in his investigation. It's not a 

necessary piece that he needed. He had the phone number, 

right? ■
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So if it was something where they — the number was an 

unknown number, it was a blocked number, and I don't know whc 

this man is, I don't know who this man is who is calling my 

office, I'm freaked out and he has to do — you know, he has 

to go through every single one of Dr. Jacobs' prior clients, 

right, so he has the phone number. I don't think it's part 

and parcel of the investigation whatsoever. Plus —

THE COURT: Stop. Take a breath.

First, I want to respond to that. And I think we all' 

should probably be starting to now slow down a little bit.

What it led to was the Web address and the phone number 

that was listed on the Web address, right?

MS. SOMERVILLE: The — what it came up with was that 

different — right. And then he had his Web address, 

BenjaminBathen.com, I believe, and then he looked on that 

address or that website and the phone number was different a- 

that point. It had changed.

THE COURT: Okay.

MS. SOMERVILLE: The call records also support as being 

Mr. Bathen's cell phone records because his contract had end 

a week or two before and the phone number had actually been 

canceled through Mr. Bathen's account. You can see that on 

search warrant returns.

THE COURT: So why are you introducing the Google search 

If you are, you might not be. ‘

MS. SOMERVILLE: I was going to introduce the Google sea 

just as the steps he took to attempt to verify that these 

records were, in fact, Mr. Bathen's. It ties back into then

BenjaminBathen.com
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1 also the search warrant return that we got, because on that

2 return, there is no name. Since it was a prepaid T-Mobile

3 plan, it does list his home address as the billing address, a

4 date of birth that's 10 days off for the date of Mr. Bathen's

5 birthdate.

6 And Mr. Gain can explain, you know, how it is when you get

7 a prepaid plan, that you don't need to necessarily verify your

8 date of birth. You could basically give one that's off by 10

9 days or something. You don't need a name. But that the phone

10 number then relates back.

11 THE COURT: So you really would be introducing for the

12 truth.

13 MS. SOMERVILLE: No. To explain the steps that he then

14 took in verifying that it was —

15 THE COURT: But I thought there was no connection

16 between -- I — originally, when I said yes to a limiting

17 instruction, I was thinking there was a connection between

18 finding the name on Google and then finding the Web address and

19 going through the phone.

20 And now you're telling me, no, there's — it's just he did

21 this; you know, it's just a step he took. I took a step. I

22 saw that his name came up. But then I took all these other

23 steps. So —

24 MS. SOMERVILLE: Right. Part of the investigation process.

25 And I just — I have a different take —

26 THE COURT: Well, explain it to me.

27 MS. SOMERVILLE: -- from it being hearsay. I don't see it

28 really as a statement that an out-of-court witness made. It is
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1 basically just a phone number on — and it populates up. I

2 mean there's no actual person that would ever come in to

3 testify  or the phone number, just thosewww.Ben Bathen.com

4 numbers. I mean it's more like — 
%

5 THE COURT: But you are offering it —

6 MS. SOMERVILLE: Sorry.

7 THE COURT: You are offering it for the truth. You are

8 offering it to say that I went on Google, his name came up;

9 therefore, it was Mr. Bathen whose number it was. That's for

10 the truth.

11 MS. SOMERVILLE: Right. But I don't see it as a statement.

12 I don't see it as actual hearsay.

13 THE COURT: Well, then bring me law that says that's not

14 hearsay, because in my —

15 MS. SOMERVILLE: Okay.

16 THE COURT: To my mind, it is a statement.

17 MS. SOMERVILLE: Okay. I will. I'll look.

18 But I mean, obviously, that's in regards to Investigator

19 Gain. But then in regards to Mr. Gary Jacobs -­

20 THE COURT: Oh, no. Dr. — yeah, Dr. Jacobs, that to me is

21 a little more clear to have the effect on the listener, and I

22 think it might also go to the defense that they decided it was

23 Mr. Bathen after they got a name maybe. I don't know.

24 But -- but why — why they thought it was Mr. Bathen, I

25 mean that's — that makes — that I think is the limitation.

26 MS. SOMERVILLE: Okay.

27 MS. FREEZE: Your Honor, and I would just reiterate I think

28 it's clear hearsay. The — Dr. Jacobs herself, the complaining

http://www.BenBathen.com
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1 witness, is not the one that typed in the phone number in

2 Google. So it would be her husband that would say I typed in

3 this number and this is what it showed. And that's hearsay

4 because that's for the truth of the matter asserted.

5 THE COURT: No. It's for what they did. The effect on t

6 listener for identification later for her to listen.

7 I'm going to have to think about it. If I can't explain

8 it, then I'm questioning my decision, but I'll — I'm going t

9 take this one under consideration, the one under submission

10 and let me look at it. I have Wednesday that I can —

11 MS. FREEZE: And then, Your Honor, my -- a second level o

12 my motion to exclude would be the actual screenshot that I

13 would ask that that not be admitted into evidence and then I

14 into the authentication and some of the case law that support

15 that request.

16 THE COURT: Okay. Well, we're not there yet because I

17 wasn't letting the detective talk about that —

18 MS. FREEZE: Okay.

19 THE COURT: — at this point.

20 MS. FREEZE: I guess that was my — maybe I misunderstooc

21 Okay. So that would be —

22 THE COURT: The only one. I took the other — the male

23 Dr. Jacobs is the one I'm taking under submission.

24 MS. FREEZE: Okay. So just so I'm clear, that part of nv

25 request would be granted then?

26 THE COURT: The one as far as the detective because it

27 didn't have — I thought there was a connection with the lat

28 research.
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1 MS. FREEZE: Okay.

2 THE COURT: But I haven't heard that there's a connection.

3 So the only one I'm taking under submission is for — I'll call

4 in the husband looking at Google and to see whether there's

5 some connection. And if either of you wanted to provide me

6 with more law on that, like the effect of the listener, then

7 I'll be happy to look at it. But I'll think that through a

8 little more. Not as confident in my ruling on that.

9 Okay. Roman numeral VI, we'll just say under submission.

10 And I think that's the end of the motions.

11 And just for the record, on the 402, I think I did not

12 state on the record that there's 352 analysis in addition to

13 finding that the cell phone tower testimony is not

14 extraordinary testimony in these days or cutting edge, I guess

15 I should say that — that I think that a 402 hearing would be

16 really an excessive use of time for little benefit.

17 So okay. So far anything else about — before we get into

18 just mechanics of how jury selection and that kind of thing?

19 MS. SOMERVILLE: No.

20 MS. FREEZE: Your Honor, just one more clarification on

21 my — on No. 6 as it pertains to Dr. Jacobs herself, because

22 she did not herself type in the number that would then — she

23 wouldn't be able to testify as to any type of — okay. I just

24 want to clarify. There's a lot of moving parts.

25 THE COURT: For the record, I nodded my head yes.

26 MS. FREEZE: Thank you.

27 THE COURT: Yeah, she can't talk about — well, see, this

28 is why I'm looking at it, because I think he would have to say
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1 that he -- he looked -- if I allow it, that he looked it up,

2 came up with this name and told his wife, and then she can ta

3 it from there, that she went, oh, my gosh, now that I think

4 about it, that's who it is. It all makes sense to me.

5 And that progression is why I'm considering that I might

6 let it in because it kind of ties it up with her, I think, as

7 to the identification of the caller because she didn't

8 originally instantly know who it was.

9 MS. SOMERVILLE: Right. Because it had been a few years.

10 But then when he inputted that name and/or number and said, c 

11 it's coming up with this person, it was like the light bulb

12 went off. Okay. Yeah. And she knew who it was.

13 MS. FREEZE: Right.

14 THE COURT: And I think I would have him —

15 MS. SOMERVILLE: I mean I just feel like if not with her,

16 it's just going to be left out there like, oh, you just, like

17 made this up, you just at some point just guessed when, in

18 fact, the effect was from him doing that, it triggered just -

19 like, I mean if we haven't heard from someone in a long time

20 and then anything can trigger that and that's what triggered

21 her.

22 MS. FREEZE: Right. And I certainly understand that, Yoi

23 Honor.

24 But I think that then we're looking at multiple levels o

25 hearsay because the Google results themselves are hearsay an>

26 then he's doing it, then he's relaying it to her and so now

27 have two levels of hearsay. Then there's authentication

28 issues.
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1 THE COURT: Yes. And that's why I — I'm not allowing the

2 first one in. This — the whole issue is whether it's being 

3 offered for the truth. And it's not being offered for the

4 truth. It is whether, right or wrong, he saw this name on

5 Google, he told his wife, she then goes, oh, my gosh, now that

6 I think of it and I hear the voice, that's who it is.

7 And so it's not that Google was right, it's that — if I

8 can get your argument — Google, right or wrong, that was how

9 she recalled Mr. Bathen and that's what led to us where we are

10 today.

11 So, I mean, the question is, you know, I'm really looking

12 at probative versus prejudicial since I'm not -- since it's

13 not being offered for the truth.

14 So that's why I need to take it under submission because,

15 you know, I'm going back and forth right now. I'm leaning

16 into letting it in, but I don't want to, you know, have you go

17 on this rollercoaster with me until I look at it and denote a 

18 little more time to the law and make a decision that you can 

19 rely on.

20 In jury selection, you are not going to go into details.

21 You won't do your opening statements until Thursday. And so I

22 will have — I hope to have a decision for you tomorrow, so —

23 but it shouldn't impact jury selection at all, my decision on 

24 this one, but I know you will want it before your opening 

25 statement. So I will get it to you by then.

26 So the — my rules for the courtroom are that you stand

27 when addressing the Court, a witness or the jury when the jury

28 is here. The only exception being if you are quickly making
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1 an objection and you can't get up, you may certainly state

2 your objection before the answer is given.

3 You don't need to ask every time you enter the well.

4 If the first time you approach a witness, you want to ask

5 then, you can. That's very nice. If you don't, I'm not

6 deeply offended.

7 All right. But you certainly may use the well for all the

8 purposes you can, you would ordinarily be using it for voir

9 dire, opening, closing and to approach the witness.

10 I'm going to ask for a full panel of jurors. You each

11 have 10 peremptories.

12 I will tell the jury that they should have the case for

13 deliberation by Monday. Is that -­

14 MS. SOMERVILLE: Yeah, that sounds good.

15 THE COURT: Just to give Thursday, Friday, Monday, that

16 will be enough, you agree, with your expert as well?

17 MS. FREEZE: Yes, Your Honor. My only concern is that on

18 Monday the 18th, I have a restraining order case in El Cajon

19 that's continued already. I don't know if it's something where

20 we can start in the afternoon. It's in front of Judge Birchak,

21 and so what I was thinking is might be calling this clerk.

22 It's not a long cause hearing. So —

23 THE COURT: What time is it scheduled for?

24 MS. FREEZE: 9:00 a.m. And I would ask for priority. And

25 he only gives me -- you only get 20 minutes; so —

26 THE COURT: Your expert is going to drive me crazy because

27 he's trying to see around you and I'm getting so distracted.

28 MS. FREEZE: Sorry. We can certainly address it maybe more
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on Thursday at a break or something, but like I said, I —

THE COURT: No, that is not a problem. It's a problem in 

connection with being dark on Wednesday.

MS. SOMERVILLE: Right. So now we're just kind of eating 

away at the jury time.

MS. FREEZE: I can -- why don't I do this, Your Honor, 

because we don't know if we'll even go into Monday, but 

because, you know, we're just being proactive, why don't I 

reach out to Judge Birchak's clerk, you know, Wednesday and 

just say, hey, maybe I can trail it to the next day or trail 

Wednesday. You know what I mean?

THE COURT: There's a couple things we can do. I mean th 

could be — or have you go to the hearing and then finalize 

jury instructions if we haven't by that time and then just de 

closing in the afternoon on Monday. Let's see where we are.

That's a good idea. I mean if you want to ask and see — 

I don't know whether your client would like you not to trail. 

And I mean in the interest of fairness, I'm giving 

Ms. Somerville all day Wednesday and- you are asking for part 

of the day on Monday; so I'm not going to deny you.

I'm just trying to see how we can do it. So if you woulc 

call, depending on how your client feels, and see what you c< 

do with Judge Birchak, and then we can — I guess at least 

Friday morning we should be able to know more or less where 

are.

I'm just concerned if we have — it sounds to me like th< 

cell phone testimony could possibly take some time.

MS. SOMERVILLE: I only have four witnesses that I inten^
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1 on calling.. I do not think — I don't know about

2 cross-examining, but I really don't think it's going to be

3 longer than a day.

4 THE COURT: Oh, okay.

5 MS. SOMERVILLE: For the testimony. Maybe I'm being

6 optimistic. I just —

7 THE COURT: No, I mean, I'm just thinking if the defense

8 that the science is — is not there, that there is no scienc

9 that underlies this testimony, then I would expect more

10 cross-examination than usual. • ’

11 But that's not saying you need to do that. I'm just

12 trying to anticipate time because you obviously — you're we 

13 qualified to decide how you want to try your case.

14 So, yeah, let's just see how it goes. But in either cas

15 even — it sounds like it will go into Friday so I don't kno 

16 how we're going to do closing before Monday afternoon. I

17 guess we can have the jury here at 11:00 on Monday.

18 MS. FREEZE: That would be sufficient, Your Honor.

19 Obviously what I'll do today is call Madam Clerk, .

20 Judge Birchak's clerk, and putting them on notice, hey, mayk

21 can be a priority in and out. Like I said, it's not a long 

22 cause hearing and he doesn't allow more than 15 to 20 minute

23 > So if I can be a priority, I can probably be out of there.

24 The only thing is I'm representing the restrained party

25 and we already continued it a number of times; so that's wkn 

26 THE COURT: I understand that because we might be in a

27 position to — and what we'll do is we can just take an hou:

28 lunch on Monday to kind of make up half an hour there if we
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1 need to.

2 MS. SOMERVILLE: Okay.

3 THE COURT: Okay. And just so you know, I don't know how

4 fast this is going to go tomorrow, but depending on when the

5 jury gets up here and everything, I might just take an hour

6 lunch tomorrow as well. Sometimes I do that during jury

7 selection just so the jury panel doesn't have to wait around

8 too long, but I kind of do it by ear.

9 MS. FREEZE: I'm amenable to that. My office is in

10 Mission Valley. So when I'm in trial, I stay at the courthous

11 so I'll be here.

12 THE COURT: Okay. All right. So that's just so I'll at

13 least have that in mind. And I'll just tell the jury we won't

14 be in session Wednesday. Monday morning we might be starting

15 late, but I'll give them more information.

16 MS. FREEZE: Okay. Great.

17 THE COURT: I do all jury selection by numbers so that we

18 never put anybody's name on the record. The numbers remain t

19 same as they're shuffling around when we start doing the

20 challenges so that if Juror 22 ends up in seat No. 1 or in se

21 No. 2, they are Juror 22 until the jury selection and then I'

22 renumber them. But otherwise, they keep their original

23 numbers. Otherwise, it gets too confusing.

24 Since it's going over the weekend, if we have enough

25 jurors, I would say two alternates.

26 For everybody — and I will try to remember to explain

27 this to the jury at first break — you obviously cannot talk

28 to the jury and even passing "Hi, how are you," "Good
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1 morning," "Good evening." I’ll explain to them why that is

2 and that it is a court order.

3 And I'm looking — and Mr. Bathen, just because the

4 lawyers are used to this, but you are under that prohibition

5 as well.

6 I also like to — more than like to — insist that we

7 start on time and we don't keep the jury waiting. If there is

8 a break or something, a problem with witnesses, I urge you to

9 let us know so we either break early in the afternoon or start

10 later. Don't have a longer recess.

11 Do you need any more than 20 minutes for your voir dire?

12 MS. SOMERVILLE: I don't think so.

13 THE COURT: So let's do 20 minutes. If you are in the

14 middle of. something fruitful, I won't stop you mid sentence or

15 mid answer.

16 When you do your questioning, of course, don't educate the

17 jurors about the particular facts of the case and held them to

18 commit themselves to vote a particular way, prejudice them for

19 or against a party, argue the case, indoctrinate the jury.

20 Obviously, this is for cause to find out whether somebody can

21 be fair and impartial.

22 And no personal stories. No -- I've had people go through

23 the law. Not long; I mean I stop them. But there's some.

24 The burden, of course, it's fair game. You know, listening to

25 everybody's fair game. But — and generally whether they'll

26 follow the law.

27 As far as these particular charges, I don't have any

28 specific jury questions on this. Is there anything particular
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1 either of you want — need to ask, whether they've been in a

2 situation where they felt endangered from somebody's words?

3 Nothing in particular?

4 Okay. I'll just do a general voir dire. I obviously will

5 read the charges to them. What I would prefer, if it's okay

6 with everybody, is to say that there are three counts of

7 making a criminal threat on June 4th, July 3rd and July 5th

8 and do the whole date. Then read the charge rather than

9 reading it three times with three different dates.

10 MS. FREEZE: That's fine, Your Honor.

11 THE COURT: Slow learning curve. It's taking me a while

12 that I can really consolidate that I have to read everything.

13 Okay. So that's what I will read to them.

14 Do you want me to talk to the jury about a defendant's

15 right not to testify?

16 MS. FREEZE: Yes.

17 THE COURT: I will do that.

18 MS. FREEZE: Thank you, Your Honor.

19 THE COURT: And I think that's it.

20 You will question the jurors who have answered the

21 questionnaire. And I wait. Sometimes I have everybody answer

22 the questionnaire. I might in this case. Sometimes I do just

23 a few people depending on how it seems to be going. But only

24 question the ones I ask to answer the questionnaire. I will

25 address everybody in my questioning.

26 I think that's it. Anything from either one of you?

27 MS. SOMERVILLE: No.

28 THE COURT: Okay. If you have something that comes up or
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you want to address me outside the presence of the jury in the 

morning, please just notify the other person and your client.

In your case, just notify Ms. Freeze and come here early, 

like 8:45 or something. I'm typically here by 8:30.

MS. SOMERVILLE: Okay. Nine o'clock?

THE COURT: Nine o'clock tomorrow for the jury. They 

won't — I think we are the only jury that went out. You don't 

want them prescreened for anything, I wouldn't imagine. It's a 

short trial. So as soon as they can get a panel, you might be 

close to 9:00; so we might — you might be done early tomorrow.

MS. SOMERVILLE: Okay.

THE COURT: If so, I'll be sure you will both have things 

to do.

MS. FREEZE: Your Honor, if we do choose a jury, you don't 

want us to start opening statements on tomorrow like, say, for 

instance, we get a jury by, like, late morning by the grace of 

what have you.

THE COURT: I like your optimism. And sometimes it depend: 

on the jury panel. As I'm sure you know, sometimes you can't 

get them to say a word. It goes pretty fast. I think — if I 

can get the answer to the hearsay Google with Dr. Jacobs, I 

might be able to get that to you by tomorrow, then tomorrow 

morning and then you would be able to start with your opening 

statements tomorrow afternoon and then just do evidence on 

Thursday.

MS. SOMERVILLE: Probably. I would — I just — I don't 

see them being very long, the opening statements, since it's 

not a very involved case. So I don't --
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1 THE COURT: I like to — in a short trial like this, I lil<

2 to defer to the lawyers. Many times you like to just do the

3 opening statements right before the evidence so — and we're

4 going to have that full day.

5 MS. SOMERVILLE: I would prefer that because if we're just

6 then dark the whole next day on Wednesday —

7 THE COURT: Ms. Freeze.

8 MS. FREEZE: Prefer starting -- prefer starting the openir

9 statements on Thursday.

10 THE COURT: You do too.

11 MS. FREEZE: Is that the question? I'm sorry.

12 THE COURT: Yes, that's the question.

13 MS. FREEZE: I mean I think that's fine. Obviously, my

14 thing is if you know if we have a jury picked quite sooner th;

15 we thought, then I think we should use the time wisely just

16 with Wednesday being dark, and obviously my client lives on t

17 East Coast and he's, you know, just trying to use our time as

18 best we can.

19 THE COURT: Well, yes, that's good. But I don't anticipa

20 the opening statements being more than 15 minutes.

21 MS. SOMERVILLE: No.

22 MS. FREEZE: Oh, no.

23 THE COURT: So we're talking about half an hour. We'll

24 see. It might take us all day to do the jury. And what I de

25 if the jury is selected early, they are pretty understanding

26 about me saying the day is blocked for jury selection and so 

27 half an hour I don't think is going to make any difference ir

28 Mr. Bathen's travel schedule as far as getting this to the
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1 jury. So let's just go ahead and pick a jury tomorrow. I am

2 little concerned when you have opening statements and they ha^;

3 all day to ruminate about it without hearing any evidence

4 that — in context. So we'll just go ahead and pick the jury

5 tomorrow.

6 And with that, if there's nothing else —

7 We might be starting a little late on Friday. Yeah.

8 Well, that's late being 9:10. Okay, but we'll know.

9 MS. SOMERVILLE: Okay.

10 THE COURT: All right. See you all tomorrow.

11 MS. FREEZE: Thank you, Your Honor.

12 THE COURT: 9:00 o'clock.

13 (At 3:22 p.m. an adjournment was taken until Tuesday

14 June 12, 2018, at 9:00 a.m.)
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Chula Vista, California; Tuesday, June 12, 2018 

— OOO —

THE COURT: Okay. We are on the record outside of the 

presence of the jury panel. And are they just being assembled?

THE CLERK: Yes, Your Honor.

THE COURT: I wanted to talk to you about a few issues 

before we got started. I was — did. have an opportunity to 

research the hearsay issue we were talking about yesterday and 

I did want to let you know for your case preparation as soon as 

possible what my ruling would be.

I did have a case from Ms. Freeze,- United States v.

Torres, 794 F.3d 1053. But I happened to find a case that is 

precisely on point that deals with the telephone directory on 

the computer used by a detective in the investigation, and 

that is People v. Frances, F-r-a-n-c-e-n, 210 Cal.App.4th 

1193. It is a 6th District case from 2013. And what it comes 

down to, unless a foundation can be laid that the compilation, 

the telephone numbers in a directory meets the exception of 

Evidence Code Section 1340, which is a compilation that is 

generally used and relied upon as accurate in the course of 

the business as defined in Section 1270 of the Evidence Code, 

it cannot come in for the truth of the matter.

I think that — let's see. I have all this stuff here — 

People v. Frances — let me get the citation -- goes 

through — no. I'm sorry. People v. Moring. People v. 

Frances is the one that excluded the telephone directory. 

People v. Moring is 15 Cal.App 5th 928, and it deals with the 

Idena drug website and shows the steps that it does meet the
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1 compilation exception.

2 So for you, Ms. Somerville, if you have somebody, I just

3 give that to you as a guideline that really sets forth the

4 steps you have to take to show that it is something on what

5 you can rely so as to introduce the number. If you can meet

6 all those steps, then it can come in. If we need to do a 402

7 just on that limited issue, we can. '

8 MS. SOMERVILLE: Through the detective?

9 THE COURT: Yes.

10 MS. SOMERVILLE: Okay.

11 THE COURT: All right. So I'm not going to let it in

12 unless that foundation can be laid that it is reliable under

13 that hearsay exception. As far as the — I'll have to get the

14 name.

15 MS. SOMERVILLE: Gary Jacobs.

16 THE COURT: Jacobs. As far as Dr. Jacobs' reliance, I am

17 letting that in not for the truth; but with the offer of proof

18 that was sent to me, that was laid out yesterday, the way the

19 name that was discovered by him on the Internet let the other

20 Dr. Jacobs to choose — start going in the direction that it

21 was Mr. Bathen who made the threatening phone calls. I think

22 that for that purpose to bring that name to mind that it's

23 admissible, but it's not admissible for the truth. So I'm

24 letting it in for that purpose.

25 Ms. Freeze, if you wanted a limiting instruction to the

26 jury, I would do that before that testimony.

27 MS. FREEZE: Absolutely, Your Honor. And for the record,

28 may I just briefly just with regards to the case that I
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1 submitted to the Court, the Torres case —

2 THE COURT: I'm not really accepting more argument. I

3 don't think that's pertinent, frankly. 'I have a case right on

4 point. That's a California case and not a federal case. So I

5 have cited that for the record that you have provided that to

6 me. I have read it.

7 MS. FREEZE: Okay. Thank you, Your Honor.

8 And just so we're clear, because my motions in limine kind

9 of was layered, so I just want to make sure that I'm clear as

10 to the Court's ruling of the — so just to recap, Investigator

11 Gain cannot — the screenshot of the Google results cannot

12 come in. And in order for him to speak any further about the

13 number, the prosecution has to lay that foundation of the

14 Moring case as you just cited.

15 THE COURT: Right. And what — if that foundation is laid,

16 I'll revisit whether the screenshot can come in or not. If

17 it's — that's — but without — without that foundation laid,

18 nothing comes in — •

19 MS'.'FREEZE: Right.

20 THE COURT: — concerning the telephone directory.

21 MS. FREEZE: Right. Right. And I think in my moving

22 papers I cite — I bring up arguments with regards to

23 authentication and foundation and things like that.

24 And then just the third issue, I want to — just so I'm

25 clear that Dr. Jacobs, Gary Jacobs, can testify as to the

2 6 . conversation he had with the complaining witness and his

27 search results, because I just want to make sure I understand

28 that.
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THE COURT: He can — he can say that — well, actually, it 

wouldn’t come from him.

MS. FREEZE: Right.

THE COURT: It would come from her saying, you know, my 

husband said he found this — the number. I mean we can do a 

number of ways. It's really, he can say, I went on the 

computer and found this number or — and/or we can have her 

just say, my husband said he found this on the computer. Since 

we're not doing the truth of the matter — I guess we have to 

have him say he found a number and told his wife. And then she 

can testify that she — it jogged something in her memory and 

she started thinking about it and went forward from there.

MS. FREEZE: And the Court's ruling is that that would be a 

non-hearsay, it would be the exception to the effect?

THE COURT: That is correct.

I did get the brief from the People, and I think we can 

address that.' We should have time this afternoon after the 

jury is selected to address that issue.

MS. FREEZE: Right. I haven't had a chance to read it yet, 

Your Honor; so —

THE COURT: That's -why I didn't want to — it's a pretty 

thorough brief; so I didn't just want to bring it up with 

anybody. If we can this afternoon — if we can't, if you need 

more time, then we can do that, take more time.

MS. FREEZE: Thank you, Your Honor.

THE COURT: Is there anything from either of you?

MS. SOMERVILLE: No.

MS. FREEZE: No, Your Honor.
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1 THE COURT: Okay. Then we’ll just wait for the jury to be

2 ' assembled and brought up.

3 (Jury voir dire commences. Reported but not

4 transcribed herein.) '

5 * * *

6 (At 3:20 p.m. the jury was sworn by the clerk to try

7 the cause.)

Q * * *

9 (At 3:21 two individuals are sworn to serve as

10 alternate jurors)

11 THE COURT: Till right, ladies and gentlemen, what we’re

12 going to do is I’m going to give you a few of the rules I hope

13 will help you serve as jurors in this matter and then I’m going

14 to excuse you for the evening. And we’ll start on Thursday.

15 And remember we’re not in session tomorrow; so start

16 Thursday morning at nine o’clock with opening statements if

17 the lawyers choose to give them and then we’ll start with the

18 evidence right in.

19 So now let me talk to you just briefly about some of the

20 basic rules of law and procedure and the rules to ensure that

21 both sides can get a fair trial in this matter. Some of the

22 concepts you heard about in jury selection, but you’re jurors

23 now and it’s important that we emphasize them for you.

24 During the trial, don’t talk about the case or about any

25 of the people or any subject involved in the case with anyone,

26 not even your family, friends, spiritual advisers and

27 therapists. Don’t share information about the case in

28 writing, by e-mail or on the Internet. You must not talk
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1 about these things with the jurors either until the time comes 

2 to begin your deliberations.

3 As jurors you may discuss the case together only after all

4 the evidence has been presented, the attorneys have completed

5 their arguments, and I have instructed you on the law. After

6 I tell you to begin your deliberations, you may discuss the 

7 case only in the jury room and only when all jurors are 

8 present.

9 You can't allow anything that happens outside of the court

10 to affect your decision. You can't read, listen to or watch

11 any news report that has any subject connected with this

12 trial.

13 I don't think this trial is going to be on the news, but ■

14 certainly as I told you before, this is not the time to

15 educate you on this subject matter. We take you as we have

16 you today and then we will have you just consider the evidence 

17 and the law.

18 Don't do any research on your own or as a group. Don't

19 use a dictionary or Internet or other reference material.

20 Don't investigate the facts of the law. Don't conduct any

21 tests or experiments or visit the scene of any event involved

22 in this case.

23 So let me just talk briefly. If there are any people here

24 who are bloggers or Facebookers or Instagram — I'm sure I'm

25 so out of date that I don't even know how people communicate

26 anymore on the Internet — this is not the time to do it in

27 connection with your jury service. What we do is we want you 

28 to have open minds. And if you start talking about the .
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1 subject matter, if you start reading about the subject matter,

2 if you even share information with anybody else or receive any

3 information, you’re going to — it's human nature — you start

4 to form some conclusions. You want, to the extent you can,

5 prevent you from doing that if you've heard everything and you

6 heard the law. That's why these rules are in place. Because

7 you can consider only the evidence presented in this courtroom

8 and the law that I give you.

9 -I'm going to ask that you keep your cell phones turned off 

10 while we're in session. You are going to get a little card

11 with this courtroom phone number on it. Feel free to give it

12 to someone that might need to reach you in an emergency basis.

13 We answer the phone during — while court is in session. And,

14 actually, I don't; Mr. Camou does. So we'd be able to get you

15 a message in an emergency right away. You need not worry

16 about that.

17 , So — but while we're here, we need your cell phones

18 turned off. Please don't talk to any witness, any lawyer, any 

19 party to this case. During the trial, if someone tries to 

20 talk to you about the case or any people or subjects involved 

21 in it, please tell them that you cannot talk to them. If they

22 persist, let us know. And I say "us." Let the deputy know

23 and we will take care of it immediately.

24 I told you earlier that I've asked that Mr. Bathen and the

25 lawyers not even talk to you at all, even to exchange

26 pleasantries. As much as they'd like to say "good morning" or

27 "good afternoon" or "nice day outside" — because we — and I

28 don't know whether I said this to you earlier, but we not only
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1 do we not want any communication about anything concerning

2 that case, we don’t even want an appearance that there could

3 be something said that shouldn’t be said. And so if

4 somebody — if you are there talking to a lawyer or a witness

5 or a party over in a corner somewhere, even if you are talking

6 about the weather and it's innocuous, it doesn't look right.

7 And people could rightfully wonder what's going on as far as

8 an exchange of information. So we just eliminate that

9 entirely. So please forgive them. They'll just be following

10 court orders.

11 As I told you, when the trial is over and you are released

12 as jurors, you may discuss the case with anyone or not discuss

13 it, it will all be up to you. If you do receive any

14 information about the case, even unintentionally, please don't

15 let the other jurors know. Let the deputy know and we will

16 take care of it.

17 Please keep — as I mentioned — keep an open mind

18 throughout the trial. Don't make up your mind about — about

19 the verdict or any issue until after you discuss the case with

20 . any other jurors during your deliberations. Don't take

21 anything I say or do during the trial as an indication of what

22 I think about the facts, the witnesses or what your verdict

23 should be. Don't let bias, sympathy, prejudice or public

24 opinion influence your decision.

25 You're going to be given notebooks and you're free to take

26 notes during the trial. The notebooks would be left in the

27 courtroom while the evidence portion of the trial goes on and

28 then you will be permitted to take the notebooks into the
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1 deliberating room when you begin to deliberate. I don't want

2 to discourage you from taking notes, but please remember that

3 you're the judges of the credibility of the witnesses, and one

4 of the ways you judge credibility is by watching somebody.

5 And if your face is buried in your notebook, you are going to

6 lose that ability to look at the witnesses.

7 Also, we have an official record that's being made of

8 everything that's being said during this trial. So although

9 the notes are for your own individual use to help you remember

10 what happened during the trial, your notes may be inaccurate

11 or incomplete. So there will be times when you might want to

12 jot down a note of something you think is important. I don't

13 want to discourage you from doing that, as I said, but please

14 remember that you have to watch the witnesses as well as — as

15 well as listen to them.

16 At the end of the trial, your notes will be collected and

17 destroyed. Because it's so important that we talk to you

18 again about the presumption of innocence and the People's

19 burden of proof, Mr. Bathen has pled not guilty to the charges

20 against him. And the fact that a criminal charge has been

21 filed against him is not evidence that any of the charges are

22 true.

23 You must not be biased against him just because he has

24 been arrested, charged with a crime or brought to trial. A

25 defendant in a criminal case is presumed to be innocent and

26 that presumption requires that the People prove a defendant

27 guilty beyond a reasonable doubt.

28 Whenever I tell you that the People must prove something,



154

1 I mean they must prove it beyond a reasonable doubt. Proof

2 beyond a reasonable doubt is proof that leaves you with an

3 abiding conviction that the charge is true. The evidence need

4 not eliminate all possible doubt because everything in life is

5 open to some possible or imaginary doubt.

6 In deciding whether the People have proved their case

7 beyond a reasonable doubt, you must impartially compare and

8 consider all the evidence that was received throughout the

9 entire trial. Unless that evidence proves Mr. Bathen guilty

10 beyond a reasonable doubt, he's entitled to an acquittal and

11 you must find him not guilty.

12 You are the judges of the facts in this case. Arid you

13 must consider only the evidence that's presented in this

14 courtroom. Evidence is the sworn testimony of witnesses, the

15 exhibits admitted into evidence, and anything else I tell you

16 to consider as evidence. Again, the fact that Mr. Bathen was

17 arrested, charged with a crime or brought to trial is not

18 • evidence of guilt. Nothing that the attorneys say is

19 evidence.

20 In their opening statements and closing arguments, they

21 will discuss the case but their remarks are not evidence.

22 Their questions are not evidence. Only the witness's answers

23 are evidence and the attorneys' questions are significant only

24 if they help you to understand a witness's answer. Don't

25 assume something is true just because a lawyer asks some'

26 question to suggest that it's true.

27 There may be objections to questions requested of a

28 witness during a trial and I will rule on those objections



155

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

according to the law. If I sustain an objection, a witness 

will not be permitted to answer and you must ignore the 

question. If the witness does not answer, don’t guess what 

the answer might have been or why I ruled as I did. If I 

ordered testimony stricken from the record, you must disregard 

it and cannot consider that testimony for any purpose.

You must disregard anything you see or hear when the Court 

is not in session even if it’s done or said by one of the 

parties or witnesses.

Our court reporter is making a record of everything said 

during the trial. If you decide that it’s necessary, that 

there's a serious disagreement about the evidence, you may ask 

that the court reporter’s notes be read to you and that would 

be when you're in deliberation. You must accept the court 

reporter's record as accurate.

Any fact in this case may be proved by direct or 

circumstantial evidence or a combination of both. Direct 

evidence means exactly what the name implies. It's evidence 

that directly proves a fact.

Johnny is on the stand he said he saw Sam swimming in the 

swimming pool. That is direct evidence that Sam is swimming 

in the swimming pool.

Circumstantial evidence is evidence that proves a fact '

from which you can infer another fact. Johnny gets on the 

stand and says I didn't see Sam swimming in the swimming pool, 

but I saw Sam standing beside the swimming pool dripping wet 

with wet footprints going from the swimming pool to where he's 

standing. It's not direct evidence that he was in the pool,
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but it’s circumstantial evidence that he just got out of the 

pool. And as far as the law is concerned, it makes no 

difference whether evidence is direct or circumstantial.

You may choose to believe or disbelieve either kind of 

evidence. Whether the evidence is direct or circumstantial, 

you should give each piece of evidence whatever weight you 

think it deserves.

You're the judges of the credibility or believability of 

the witness in deciding whether testimony is true and 

accurate. Use your common sense and experience. You must 

judge the testimony of each witness by the same standard 

setting aside any bias or prejudice you may have. You may 

believe all, part or none of any witnesses' testimony. 

Consider the testimony of each witness and decide how much of 

it you believe. In evaluating a witness's testimony, you may 

consider anything that reasonably tends to prove or disprove 

the truth or accuracy of that testimony.

Among the factors that you may consider are how well could 

the witness see, hear or otherwise perceive the things about 

which the witness testified. How well was the witness able to 

remember and describe what happened. What was the witness's 

behavior while testifying? Did the witness understand the 

questions and answers them directly? Was the witness's 

testimony influenced by a factor such as bias or prejudice, a 

personal relationship with someone involved in a case or 

personal interest in how the case is decided?

What was the witness's attitude about the case or about 

testifying? Did a witness make a statement in the past that
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1 is consistent or inconsistent with his or her testimony? How

2 reasonable is the testimony when you consider all the other

3 evidence in a case?

4 Don’t automatically reject testimony just because of 

5 inconsistencies or conflicts. Consider whether those

6 differences are important or not. People sometimes honestly

7 forget things or make mistakes about what they remember.

8 Also, two people may witness the same event yet see or hear it

9 differently.

10 Finally, ladies and gentlemen, if there is a law

11 enforcement witness, it’s not unusual for them to refer to a

12 police report. I haven’t heard the evidence either; so I'm

13 not sure actually what the testimony will be, but I want to

14 tell you up front that police reports are not introduced into

15 evidence. You will not get any police reports back when

16 you’re deliberating; so that might be a good place for your

17 notebook. If there’s a question to ask concerning a police

18 report, you can make a note of it since you won’t be seeing

19 those back in the deliberation room.

20 All right. Finally, ladies and gentlemen, I’m going to

21 ask you to wear your juror badges when you’re around the

22 courthouse. That let’s everybody know that you are a juror in

23 a case.

24 We obviously have a lot of lawyers walking around talking

25 about the law and that let’s them know that they shouldn't be

26 talking about things around you that you shouldn't hear. So

27 it helps them a lot.

28 We do try our best to start when we tell you we're going
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1 to start. -I can't — I always think I'm in control of

2 everything and find unhappily I'm not; so sometimes I might

3 not be able to start exactly, but everybody here is committed

4 to not have you wait outside. It's very uncomfortable.

5 We are mindful of the fact that you're sacrificing your

6 time to come out here for this very important duty. I

7 appreciate it very much and we'll do our best to be efficient 

8 with your time.

9 So I will tell you that — well, let me — let me move on

10 to feel free to bring in coffee if you'd like or another 

11 beverage. We will have water out front. "Out front" meaning 

12 on the bannister here or probably somewhere within reach of

13 Jurors No. 12 and 11. They might be serving water to the

14 other jurors, so be nice to Jurors 11 and 12. So — but do 

15 feel free to bring in a beverage.

16 You must let us know if you can't be here. And not that

17 I'm not encouraging you. It's not like we'll excuse you and

18 go on and do the trial without you, that this is not the time

19 to decide that you don't want to be connected with this case

20 in any way. You are our jurors. We can't do anything without

21 having every single one of you here, regular jurors and 

22 alternates.

23 So if something is delaying you, please call our number

24 we're going to give you, which is our courtroom. This is the

25 only exception to giving your juror number. You may use your

26 name. You may use just your juror number. You may leave your

27 name here because that won't go on the record. So please let

28 us know.
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1 I wish you all very good health so we can keep to our

2 trial schedule. And with that, I’m going to excuse you for

3 the day, except that I will ask that you wait outside. We're

4 going to need a little information from you before you leave.

5 Juror No. 1?

6 JUROR NO. 1: Are we still numbers or may we now introduce

7 ourselves to each other?

8 THE COURT: You may off the record introduce yourselves to

9 each other. Your number is only because we're on the record.

10 JUROR NO. 1: Right.

11 THE COURT: Yes. Thank you for asking that. But,

12 certainly, you may — you may give your names to each other and

13 address each other by name as long as it's not on the record.

14 All right. If there are no other questions, ladies and

15 gentlemen, I will see you Thursday.

16 A JUROR: So will we meet here?

17 THE COURT: Yes. You are jurors now; so if something

18 happens, call our courtroom. Be here. I'm hoping to start

19 promptly at nine o'clock on Thursday morning.

20 All right. I will see you all then. Have a nice day off,

21 ladies and gentlemen.

22 A JUROR: Is that the number?

23 THE COURT: That is the number, but we're going to give you

24 cards right behind your juror badge so that you will have it in

25 writing.

26 And just going to take five minutes so Robert can get all

27 the information and then we'll start with our argument about

28 the remaining issue.
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(Off the record.)

(The following proceedings were had between the Court 

and counsel out of the presence and hearing of the 

jury.) .

THE COURT: All right. We are back on the record outside 

of the presence of the jury. And we have a motion to exclude 

defense psychiatric evidence, which I have read.

Ms. Somerville.

MS. SOMERVILLE: Thank you, Your Honor.

I was provided with a report last week from Dr. Raymond 

Murphy. The report as I put in my moving papers basically 

gives recommendations and a treatment plan after Dr. Murphy 

interviewed Mr. Bathen, I believe on a couple occasions. And 

I just don't see how any of his testimony is relevant in this 

case. It's — and I do — so the Court is aware, Ms. Freeze 

told me that she really wanted Dr. Murphy to come in to say 

that Mr. Bathen was sane. And I don't know how that is 

relevant in any way to any of the elements that we need to 

prove for the crime that's charged. So I would just ask that 

the Court exclude his testimony.

And it's he talked to Mr. Bathen; so I don't know how any 

of his opinions will be coming in without basing that and 

giving some inadmissible hearsay. And I'll submit.

THE COURT: Ms. Freeze.

MS. FREEZE: Yes, Your Honor. First off, I think it's 

absolutely relevant. The testimony that's going to be brought 

to the jury's attention is that my client was a patient of the 

complaining witness. So his mental health is going to be an



161

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

issue, and that she treated him at some point in time and that 

now nine, ten years later he's allegedly reaching out to her • 

and is having some type of mental breakdown or reaching out to 

her in some effect.

I did have an opportunity to read the People's motion, an 

eight-page motion, which unfortunately, because I didn't have 

any time to go to my office and prepare an actual — you know, 

look at these case law and there's no law library here; so I'm 

kind of doing the best I can to respond to it without having a 

chance to look at case law or what have you.

THE COURT: Well, I mean if you want more time, I'll let 

you do that. I'm not sure when we'll hear this, but we'll make 

time. Is that what you are asking for?

MS. FREEZE: Well, my thing is a lot of what she's putting 

in — and I did have a chance to speak with Ms. Somerville on 

the break earlier today that a lot of her concerns I'm not 

trying to elicit from Dr. Murphy.

THE COURT: Then for my purposes, what exactly are you 

trying to elicit?

MS. FREEZE: So it wouldn't be any of the self-serving 

statements. Dr. Murphy's report is not just about :—

THE COURT: What are you going to — I don't have the 

report so tell me — what his report has or doesn't have is not 

going to be of assistance to me. What's of assistance, so I 

can at least understand your argument, is for what purpose 

you're calling Dr. Murphy.

MS. FREEZE: Right. So I believe it's relevant. The 

argument that — •
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1 THE COURT: To what — what is he — what are. you calling

2 him for?

3 MS. FREEZE: That my client is of sound mind.

4 THE COURT: Today? '

5 MS. FREEZE: Of sound mind today, that he has been

6

7

evaluated. My 

in this case.

client's mental health is going to be discussed

8

9

THE COURT:

this trial.

His soundness of mind today is not at issue in

10 MS. FREEZE: Well, and also his mental state.

11 ' THE COURT: Today?

12 MS. FREEZE: Well, No. 1.

13 THE COURT: No.

14

15

MS. FREEZE:

I guess.

Okay. I respectfully disagree with the Court,

16 THE COURT: If you let me finish. And I might be

17 interrupting you, but that might be a little bit of judge

18 privilege, so my apologies.

19 MS. FREEZE: That's fine.

20 THE COURT: What's going to be at issue in this trial is I

21 guess identity of the person making the threats. I’m gathering

22 that's a defense. And then an alternate defense I guess —

23 well, maybe part of the same defense that it can't be him, I'm 

24 gleaning from you now, because this would be the actions of

25 somebody who is not — this is somebody who cannot perform the

26 mental state really is what it's at issue or who could form

27 mental state. Or are you saying — I'm really not sure what

28 you're saying. ■
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But in any case, the time that anything is relevant is tl 

time the calls were made. So on those three dates.

Today doesn’t matter. The only thing that matters today 

is that Mr. Bathen is competent to stand trial, and there's 

been no indication by anyone that he is not competent to star 

trial.

So with that, we need to go back to the elements of the 

crime that occurred on the three dates, and — if you have 

some — June 4th, July 3rd, and July 5th. So his mental stat 

on those three days.

And then we need — we have Sanchez, and I don’t know wh^ 

Sanchez wouldn't apply to Dr. Murphy as well, which would not 

let in any statements made by Mr. Bathen unless he was subjec 

to cross-examination. So we have that whole hearsay kind of 

issue going.

So I'll hear from you now now that you understand my ■ 

concerns.

MS. FREEZE: Right. Again, Your Honor, I'm not trying t( 

bring in any type of hearsay statements or conclusory 

statements from Dr. Murphy about his innocence or, you know - 

or his danger to the community or things like that. I would 

lay the foundation that Dr. Murphy is an expert, that he 

evaluated my client, and the Evidence Code allows for his 

opinion based on him being an expert and giving his opinion ; 

to my client's mental health. My concern —

THE COURT: Mental health, again, when? .

MS. FREEZE: I just — my concern, Your Honor, in this t; 

of situation is that — and I tried to voir dire on it — is
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that there was a doctor-patient relationship between the 

complaining witness and my client. That doctor-patient 

confidentiality has already been really kind of pulled because 

she’s going to be testifying that she treated my client, that 

my client sought her — they had sessions together and that he, 

you know, engaged her or hired her to be a counselor. And so 

my concern is that without him testifying, if he chooses not to 

testify, which he has that right to do, that there’s going to 

be an assumption that because my client sought this doctor’s 

treatment, was a patient, that — and already some things are 

going to be disclosed that are in violation of a doctor-patient 

privilege and things are going to be disclosed to the Court and- 

to the jury is that I think that that needs to be explained and 

the Evidence Code allows for an expert to evaluate a defendant 

and give their opinion as to that evaluation. I mean —

THE COURT: Only if it’s relevant. And what’s relevant is 

Mr. Bathen at the time of the crimes. What is not relevant is 

Mr. Bathen today, as I said, except his competency to stand 

trial. So —

MS. FREEZE: I mean•—

THE COURT: Unless I’m missing something. I mean — but if 

you’re calling Dr. Murphy to talk about Mr. Bathen today, then 

I have to say it's irrelevant and I'm not going to allow it. 

If there's some other proffer, I will consider that.

MS. FREEZE: Okay. And I can certainly — like I said, I 

mean if the Court will allow me to actually look, because like 

I said, I didn't have an opportunity to look in any case law 

and I can bring it before the People's case in chief is28
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completed and before — obviously, before I put on my case, if 

the Court would allow me to do that, because this is a specific 

intent crime.

I understand that — I’m just concerned because it's an 

unusual 422 in that we have this doctor-patient relationship 

and she is going to be talking about treating him for mental 

health issues. And so I think it becomes extremely relevant.

As I was telling Ms. Somerville earlier today, if this 

was, you know, boyfriend/girlfriend stuff or a different type 

of situation, but I think his mental health is going to be 

disclosed to the jury and I think that’s why it is quite 

relevant.

THE COURT: So okay. A trial is a living thing and all of 

my in limine motions are subject to what goes on at trial. For 

example, if one of the witnesses attacked — well, nevermind. 

I don't even want to make hypotheticals. But — so yes, I mean 

I thought I was giving you the opportunity to continue this 

hearing, but I'm not — I'll allow you to refine what you want 

Dr. Murphy to opine on, but we have two issues here. We 

have — No. 1, we have relevance to the crimes and the elements 

of the crime, and we're not talking about sentencing where a 

lot of this would be relevant.

No. 2, we have the issue of the hearsay statements, and we 

cannot have Mr. Bathen testify to Dr. Murphy.

MS. FREEZE: Absolutely. I agree with that, Your Honor.

THE COURT: So those are the two issues. So if you 

persuade me that there's something relevant about Dr. Murphy's 

testimony to this crime that has been charged on three dates in
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2017 —

MS. FREEZE: Uh-huh.

THE COURT: — then, certainly, I'll listen to it. I mean 

I want — I want all evidence to come in that's relevant. I 

don't want to exclude anything that's relevant. Seems to me 

that if I am persuaded, you have Dr. Murphy available for a 

402, because if there is anything and I don't see it yet, if 

there is anything, then it's going to be very limited because 

of both, the hearsay issues and — but something might come up. 

I agree something might come up in the direct testimony 

concerning Mr. Bathen's mental health.

Although, I'm not sure, Ms. Somerville, whether you know 

whether any such — you anticipate anything?

MS. SOMERVILLE: Just what she was treating him for. And 

she's not — obviously, she's not a psychiatrist.

THE COURT: She's a psychologist.

MS. SOMERVILLE: She's a psychologist. So she was just 

seeing him because he was having issues with interpersonal 

relationships. He had some mild depression. It's not — he 

wasn't under psychiatric — I believe she said he was taking 

medication, but she was not a psychiatrist. It wasn't that. 

It was more like a therapist. I think she's a therapist.

MS. FREEZE: And that's — that's my concern. It's just 

that it's the relevance.

THE COURT: That 10 years ago if he sought some help?

MS. FREEZE: Right. I just think when she's opening the 

door to saying that this guy, you know, has these issues and 

then — and I mean obviously it's been 10 years and she still
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1 seems to think that he has these issues now and that's why

2 she's insisting fear and he's reaching out to her. So I —

3 that's where I see the link, Your Honor. And just — I mean

4 granted I had 30, 40 minutes looking over it over lunch.

5 And I mean looking at the Molina case that the People

6 themselves cite, it indicates that an expert can testify

7 regarding the defendant's mental condition so long as the

8 expert gives no opinion on the ultimate question of whether or

9 not the defendant had the requisite mental state. And I'm not

10 going to ask Dr. Murphy, do you think that my client —

11 obviously, I understand —

12 THE COURT: You know, I need a 402 for Dr. Murphy to

13 even — to even be a basis for him to reach whatever

14 conclusions he's reaching, just saying, for somebody because —

15 and all I have — I don't have the reports. So all I have is

16 Ms. Somerville's summary. And it gives me great pause when

17 somebody says somebody is not a danger. You make a

18 pronouncement like that, and it's like —

19 MS. FREEZE: Well —

20 THE COURT: — wish I had that first of all —

21 MS. FREEZE: I totally understand, Your Honor. I wouldn't

22 be asking him about that. I would be asking him about the

23 tests he employed and I'd ask him about five questions. I mean

24 that's really all —

25 THE COURT: Yeah. But as I said, I won't preclude any

26 relevant evidence.

27 MS. FREEZE: Okay.

28 THE COURT: This I find irrelevant at this point.



168

1 MS. FREEZE: Okay.

2 THE COURT: And always subject to opening or if you want •

3 we'll find some time to address it.

4 MS. FREEZE: Okay. Thank you, Your Honor. Thank you for

5 your time.

6 THE COURT: But that’s my ruling as of now.

7 MS. FREEZE: Uh-huh.

8 THE COURT: Okay.

9 MS. FREEZE: Thank you, Your Honor.

10 THE COURT: You’re welcome.

11 Anything else?

12 MS. SOMERVILLE: No.

13 THE COURT: Okay. Nine o'clock ready to go in your seats

14 MS. FREEZE: Thursday? ■

15 THE COURT: Thursday, yes. All right. I'll see you all

16 then.

17 (At 4: 02 p.m. an adjournment was taken until

18 Thursday, June 14, 2018, at 9:00 a.m.)

19

20

21

22

23

24

25

26

27

28
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Chula Vista, California; Thursday, June 14, 2018 

— OOO —

(The following proceedings were had between the Court 

and counsel out of the presence and hearing of the 

jury.)

THE COURT: Good morning. Thank you for coming in early 

this morning. And I know, Ms. Freeze, you said you had 

something for the record. Shall we go ahead with mine or would 

you like to start?

MS. FREEZE: Go ahead, Your Honor.

THE COURT: All right. I was thinking yesterday about your 

motion, Ms. Somerville, to exclude the testimony of Dr. Murphy.

MS. SOMERVILLE: Your Honor, I'm sorry.

THE COURT: Okay. I'm sorry.

MS. SOMERVILLE: I thought it might — I told Alicia if she 

wants to have him come in and say that he's of sound mind and 

not get into the statements and all of that —

THE COURT: If you're not going to object, that's fine.

In the middle I wasn't going so much for that as in while 

we were discussing the motion, there was some conversation 

about whether there was a waiver —

Good morning. I haven't seen you for a while. Okay.

THE BAILIFF: Good morning, Your Honor.

THE COURT: — that there was a partial waiver of the 

privilege against disclosing treatment, confidential 

communications and the treatments that I — there's no motion 

in limine on all of that, but I thought we ought to get it open
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before we call Dr. — is it Jacobs?

MS. SOMERVILLE: Yes.

THE COURT: — before we call Dr. Jacobs. So I guess my 

question is is she going to be testifying about the nature of 

her treatment of Mr. Bathen? Any communications, any 

diagnosis? I think we need to talk about that.

MS. SOMERVILLE: Yes. So just what I intended to ask 

her — basically what she had testified to at the prelim was 

that she was treating him just for some interpersonal 

relationship issues and, you know, the fact that he was having 

trouble meeting some people, moving to a new area.

I don't know that she necessarily diagnosed him. I mean I 

haven't asked her that and gotten into that. I think there 

was mention of depression. But I don't think he has any, you 

know, major diagnoses and I don't think that she did that. I 
i 

don't know for sure.

I wasn't going to ask her, you know, did you diagnose him 

and — but in the threats, as I outlaid in my trial brief, you 

know, he mentioned stuff about, you know, dating and you 

should say I'm dating and that she didn't specifically 

.remember, I believe, when she testified about that.

And, you know, it's been such a long time; so I just 

wanted to, you know, get out in general, you know, basically 

what was, you know, kind of the theme of what he came to see 

you for. I didn't plan to get into all the specifics of what 

they talked about. I'm not even sure that she remembers all 

of that.

THE COURT: Okay. Ms. Freeze.
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MS. FREEZE: Thank you, Your Honor. And I appreciate th 

Court wanting to have dialogue about this today. And I mean 

to actually — I was ruminating on it over the break as well

My client at no point has waived any doctor-patient 

privilege at all at any time. In fact, my client maintains, 

as we sit here today, that he doesn't even believe that she' 

permitted to even disclose that he was a patient of hers, an 

that's always been a big concern of his and that's one of th 

reasons where I was — the whole purpose of me bringing 

Dr. Murphy is that I believe that she was going to open up 

this — this conversation about my client's mental health.

And looking at the preliminary hearing transcript, the 

Court at that hearing on Page 33 actually does — -

THE COURT: I don't have that in front of me.

MS. FREEZE: — does engage with Dr. Jacobs and does 

inquire of her himself. And the only thing that I saw that 

brought out, it was that she said it's not consistent with t 

kind of work that I did with Mr. Bathen when we were workinc 

and she discloses that it was just adjustment disorders with 

him moving as well as interpersonal issues. So that was it.

And then in all the other police reports, she's very 

tight-lipped. Dr. Jacobs ’does not disclose to any of the 

officers, which I believe and I've — and my client believes 

that she's not permitted to.

So I do appreciate the Court bringing that out because r 

client at no point has made any statements, has waived any 

doctor-patient relationship.

THE COURT: So, as I understand it, Ms. Somerville, you
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intend to ask kind of the same questions you asked at the 

preliminary examination and leave it at that?

MS. SOMERVILLE: Yes. I wasn't the attorney at the preli 

but I just intend to, you know, stay along those lines. I 

wasn't going to delve into anything, but I do think, obvious! 

the relationship is relevant to the case. It explains to the 

jury why he, you know, would reach out to her. If not, it's 

just some random woman who's just accusing some person who 

lives on the other side of the country of making threats. I 

mean it puts it in no context whatsoever.

So I think all of that is relevant. I think it should 

come in. I was looking at the — the specific Evidence Code 

sections for, you know, therapists' relationships.

THE COURT: Before you get to that, let's see whether 

there's any objection to the testimony as it came in, and I 

haven't read the — I don't typically read the preliminary 

examination transcript because, unless you bring it to my 

attention and it has some bearing on what's going to go on a_ 

trial, that was a separate proceeding.

So what is your position, Ms. Freeze?

MS. FREEZE: Well, Your Honor, again, I would reiterate 

that and my client has maintained this position that any 

discussion with regards to —

THE COURT: So let's talk about the specific questions t: 

were asked in the context. And so are you objecting to the 

question: Was ever — how did you know him, did you know 

him — how did you know him?

MS. FREEZE: I do. I think I have to for the record, Yo
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1 Honor, object to that. And I believe that that's been

2 maintained for the last year during this litigation is that

3 that's inappropriate.

4 THE COURT: It would have been helpful to have it briefed,

5 but — but here we are. I'm going to look at it. I think that

6 there's no — to me — go ahead. You've looked at the ■

7 privilege. Let me —

8 MS. SOMERVILLE: That's okay.

9 THE COURT: We're looking at the Evidence Code section.

10 MS. SOMERVILLE: It basically starts with 1010, which is

11 where it starts to describe psychotherapists. It does talk

12 about, you know, what — who a patient is, who a

13 psychotherapist is, who a psychologist is.

14 And basically, in Evidence Code Section 1020, there's an

15 exception for breach of duty arising out of

16 psychotherapist-patient relationship and it goes on to say

17 that there's no privilege under this article as to a

18 communication relevant to an issue of breach by the

19 psychotherapist or by the patient of a duty arising out of a

20 psychotherapist-patient relationship. And I mean I didn't

21 brief this issue either, but —

22 THE COURT: My briefing kind of went to the universe.

23 MS. SOMERVILLE: So there's that. I mean I think that

24 basically he's putting this issue by making these threats to

25 her. I mean he's really, I think, in a way waived that

26 patient-doctor privilege communication.

27 There's also Evidence Code Section 1024. And it talks

28 about, you know, patient dangerous to himself or others, that
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there's no privilege under this article if the psychotherapist 

has reasonable cause to believe that the patient is in such 

mental or emotional condition as to be dangerous to himself or 

to the person or property of another and that disclosure of 

the communication is necessary to prevent the threat and 

danger.

I just think that given those — and I have not had a 

chance to, you know, specifically brief these. I think most 

of these are referring to instances where the communication 

that is threatening is happening in an actual therapy setting. 

So I just want, you know, that caveat to be put out there. 

But I think we have a very unique situation where —

THE COURT: It's kind of a catch 22 that if he made the 

threats, I agree he waived the privilege. If he didn't make 

the threats, then I don't think the privilege is waived. So 

it's — you know, it's kind of a circular kind of reasoning.

But what I want to know is did this — when the name came 

to light, did the fact — and I've looked at the content of 

the messages — did the fact of her treatment of him actually 

form some of the basis of her fear, meaning the content. Oh, 

he's blaming me for his physician now. I remember treating 

him for this.

MS. SOMERVILLE: She doesn't remember the specific details 

is my understanding of what — I mean it was like Ms. Freeze 

said, interpersonal relationship adjustment issues to, you 

know, moving out here from the East Coast, but he specifically 

talks about, you know, you should start dating. You should 

start dating. I'm going to hurt you.28



183

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

And then that kind of ties into how their doctor-patient 

relationship terminated. He got very angry based on the fact 

that she could no longer treat him because he was out of the 

State of California. At that point, he had, you know, wanted 

her to apologize to him for some comment that she had made and 

also had threatened to sue her at that time.

So I mean I think it all relates back to obviously 

something that he perceived as an insult or something and the 

termination of their relationship. I mean, obviously, I don’t 

know exactly what it is that, you know, sparked this or, you 

know, what specific communications he's referring to and —

THE COURT: Well, the confidential communications in the 

treatment itself does not seem to be at issue here. I mean she 

doesn't remember them. And we're not going to be talking about 

those confidential communications specifics.

MS. SOMERVILLE: When she doesn't remember, like, 

specifically telling him to date, I mean it's not —

THE COURT: But what I'm saying is I don't think that 

sounds like it's at issue here that we're not having her 

disclose what was communicated during the sessions.

MS. SOMERVILLE: Right. It's just what she was — you 

know, why he came to see her, what type of counseling he was 

seeking that she can remember.

THE COURT: Well, I'm not even — I'm thinking that the 

fact that he was a patient — boy, this is thornier than —

MS. FREEZE: Your Honor, may I?

THE COURT: Sure.

MS. FREEZE: Thank you.
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1 Just briefly to respond with regard to Evidence Code 1020

2 and 1024, and I think the Court kind of touched on it just a

3 moment ago is that it's presuming that my client identified

4 himself. If he had said, hey, Dr. Jacobs, this is Ben Bathen,

5 "F" you and goes into the spew of these things, then I think

6 it would trigger perhaps those Evidence Code because there

7 might be a danger to himself or he's exhibiting behavior that

8 is concerning to her. .

9 But it's presuming the entering — allowing it to come in

10 is presuming that he's been identified, which is obviously a

11 huge issue.

12 THE COURT: It's an issue, Ms. Freeze, but obviously

13 there's sufficient evidence to believe that it's Mr. Bathen;

14 otherwise, we wouldn't be at the trial phase, we wouldn't have

15 survived the preliminary examination.

16 MS. FREEZE: I certainly understand that.

17 THE COURT: All these charges wouldn't have been filed.

18 MS. FREEZE: Right.

19 THE COURT: So I can't in a vacuum say that Mr. Bathen was

20 chosen out of the universe and just could incidentally happen

21 to have been a former patient.

22 MS. FREEZE: Right.

23 THE COURT: • So I don't know how we get around.

24 MS. FREEZE: Right. And then — and that's one of the

25 reasons.

26 And I want — when we're done with this dialogue, my

27 discussion about how they — how they point the finger at

28 Mr. Bathen, but let me — if I can finish my thought as it
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pertains to Ms. Somerville's comments with regards to this 

very -- there's an assumption and there's an attenuation as it 

pertains to this link between the voice messages and the 

subject matter of those voice messages and the treatment of my 

client.

And so there is no — there's no link between the 

treatment of my client as we've seen thus far, at least what 

I've seen in police reports and in the preliminary hearing 

transcript. At no time does Dr. Jacobs at any point say, 

yeah, that was the crux of our sessions.

Is that he had issues dating and we were at ends and we 

didn't see eye to eye about my treatment suggestion. There's 

no discussion whatsoever, so I just want to sure that that's 

clear.

THE COURT: Well, that will come out in evidence. I mean 

I'm just looking at the scope of what the questioning could be 

and I haven't heard any law from you that says that in a 

criminal proceeding when the patient is accused of making 

threats that the psychotherapist can't, number one, acknowledge 

that he was a patient and that ended badly.

MS. FREEZE: Right. And there is a Tarasoff case, Your 

Honor — I can try to get the actual citation for that — with 

regards to the exception and the narrow exception and how 

narrow it is because I think in my client's — just obviously 

we're outside the presence of the jury, but just in his line of 

work, which will come out, and what he does with the federal 

government, I mean just him seeing a mental health counselor 

can be grounds for him to be terminated from his job.
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So I mean that becoming public record has always been a 

concern. And I believe his prior counsel, Mr. Theule, who 

represented him until February or March of this year brought 

that up a number of times to the District Attorney's Office. 

This concern about this disclosure.

THE COURT: It's out of the bag.

MS. FREEZE: Well, clearly. I mean we voir dire on it. 

But I — just so the Court understands because the Court made 

the comment of we're here and it's made it this far to trial.

THE COURT: Were you just saying that?

MS. FREEZE: Right.

THE COURT: You're concerned about it being public, and I'm 

saying no matter what I do now it's already public. I just 

have to say that is not going to have — to have a bearing on 

my decision one way or the other. My decision is going to be 

we have a crime and 10 years ago my understanding is he sought 

some counseling.

MS. FREEZE: Right.

THE COURT: I find it hard to believe that the fact that 10 

years ago he sought some counseling in this day and age would 

terminate his job with the government no matter how top secret 

or whatever, but I could be wrong. It just sounds a little 

incredible to me.

MS. FREEZE: Uh-huh.

THE COURT: But that's neither here nor there. I have to 

make a decision here based on what's before me.

MS. FREEZE: Right, Your Honor.

THE COURT: And so that I could be fair to both sides. And
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I don’t think that you have to lay a foundation with some 

connection between identifying him as a patient and her fear. 

I mean I think you have to say she knew him as a patient. 

That's how she knew him. He's not an unknown person.

MS. SOMERVILLE: Right.

THE COURT: But anything beyond that, you know, if it 

contributed to her fear or she thought it was him because it 

ended badly, but if your theory is that it was him because ol 

the content of their — well, I see what — that would be an 

element of identification.

MS. FREEZE: And Your Honor, if I could give that cite fc 

the Tarasoff case. It's just with regards — just the duty 

of — I'm sure the Court is very familiar with the case. It 

just the Supreme Court of California, the mental health 

professionals have that duty to protect individuals, so I cai 

give you the case.

THE COURT: Tarasoff. I have the citation, sure. Thank 

you, though.

I was going beyond Tarasoff just to what we're doing her'

MS. SOMERVILLE: I mean Tarasoff is when a patient 

threatens someone else.

THE COURT: Very familiar. Thank you. Very familiar wi 

Tarasoff.

That's kind of — it came up in the context of 1024.

MS. SOMERVILLE: Right.

THE COURT: That's how we kind of went on that little se 

out there. But it does show that — that in a criminal 

context, I think that in a case such as this where the
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relationship was — that was the only relationship; and if we 

try to ignore that and don't allow the People to get in that 

there was this relationship, then it would be — which you 

wouldn't mind, but it would be impossible to prove, I think, 

that it was Mr. Bathen because then, as you said, it would be 

just some random person coming from whatever, and this all 

bears into whether or not it was Mr. Bathen.

And so I can't — I can — I'm going to honor the 

patient-therapist relationship in that no confidential 

communications. I'm not going to allow any confidential 

communications in the therapy session because it doesn't soun 

like it's pertinent.

MS. SOMERVILLE: Okay. But the general overview, this is 

why he came to seek treatment from you, I mean I think that - 

I think that's relevant -­

THE COURT: I'm being quiet because I'm looking at actual 

privilege. I want to look at the Evidence Code that's the 

actual privilege.

Okay. Confidential communication between patient and 

psychotherapist, that's 1012, meets information including 

information obtained by an examination of the patient 

transmitted between a patient and his psychotherapist in the 

course of that relationship and in confidence by means which 

so far as patient is aware discloses the information to no 

third persons other than those who are present, further the 

interest of the patient in the consultation.

And I'm not finding — in my brief book, I'm not finding 

anything about the right to privacy is not absolute. It may
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1 yield in the furtherance of the compelling state's interest.

2 The state's interest in facilitating the legal proceeding is

3 substantial enough to compel disclosure of a great variety of

4 confidential material. That's County of Alameda v. Superior

5 Court, 194 Cal.App.3rd 254.

6 MS. SOMERVILLE: Could you give that cite again? I'm

7 sorry.

8 THE COURT: Sure. And this is all I know about — I have

9 not read the case. It's 194 Cal.App.3rd 254.

10 This is really what we're looking — you know, I'm looking

11 and it's almost akin to there's no privilege under this

12 article of the services of the psychotherapist were sought or

13 obtained to enable — aid anyone or plan to commit a crime or

14 tort or to escape detention or apprehension after the

15 commission of the crime or tort, and that's Evidence Code

16 Section 1018.

17 And that's certainly not this case, but it's ;— to the

18 extent that since the — the crime with Mr. Bathen committed

19 it, he'd be able to — the thought that he'd be able to avoid

20 detection because of former psychotherapist relationship, not

21 the content of his communication, but the relationship, I am-

22 having a hard time with that.

23 So 1024. All right.

24 MS. FREEZE: And Your Honor, if I may just briefly.

25 THE COURT: Okay. We're just right at nine o'clock.

26 MS. FREEZE: Thank you, Your Honor.

27 With regards also if the Court is — as the Court has

28 indicated, Dr. Jacobs is not permitted to be discussed



190

1 confidential dialogue with regards to her treatment and my

2 client. I mean just so the Court is aware, and for the

3 record, that her voice message, the voice calls that are the

4 subject of this proceeding, of this whole trial were left on a

5 confidential voice message system. So if you actually call

6 the number, it says this is a confidential voice message. So

7 just —

8 THE COURT: It's a crime. It's a crime. That's not

9 confidential.

10 MS. FREEZE: I just wanted to let the Court know that if

11 the Court had any confusion if it was a cell phone, but it was

12 the office confidential.

13 THE COURT: Doesn't matter to me. You can't commit a crime

14 on a confidential line.

15 MS. FREEZE: Right. Whether or not it's a crime, correct.

16 THE COURT: Well, that's what we're here about. But I'm

17 just saying with your proposition we can't say, oh, it's

18 confidential. I mean that is Tarasoff.

19 MS. FREEZE: I just wanted to raise that.

20 And before we take a moment, if I could just -- as I email

21 Robert, if I can just put my brief thing on the matter. It

22 has to do with some of the discussions we had on the motion

23 in limine.

24 THE COURT: Is it just to make a record?

25 MS. FREEZE: Just to make a record.

26 THE COURT: We can do it some other time.

27 MS. FREEZE: Well, I think it's important to put it on the

28 record before there's any testimony as it pertains to the
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discussions that we had on Monday afternoon. It would just 

take a just a minute, Your Honor.

THE COURT: Okay.

MS. FREEZE: Okay. Thank you.

Just, Your Honor, just so I'm clear, when we broke on 

Monday, the Court — I was understanding with regards to my 

request to have any reference to the Google results excluded, 

the Court had said that — what I had understood is that the 

Court was going to take under submission this effect on the 

listener.

When we came back to court on Tuesday morning, the Court 

had directed us to Francen which I had an opportunity to read.

THE COURT: That was for the detective.

MS. FREEZE: Correct.

THE COURT: And I'm excluding that reference.

MS. FREEZE: Right.

And the only thing that I just wanted to put on the record 

is that I did provide to the Court the Torres, 

United States v. Torres.

THE COURT: I already put that on the record that you 

provided that to me.

MS. FREEZE: Okay. Because I guess my confusion is it — I 

thought the Francen case was also going to touch on the effect 

on the listener because I understood the Court was going to 

take that under submission and wanted some law, because I 

wanted to make sure because I was a little confused. I though' 

perhaps Francen talked about effect on the listener.

And since I had a chance to read it in its entirety, so I
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would just like to put on the record the Torres case and the 

appropriate times when effect on the listener would apply ar 

just, again, renew my objection as to pertaining to Dr. Gar^ 

Jacobs relaying his — the search results which have now — 

the Court has said is hearsay, talking about that to 

Dr. Carolyn Jacobs.

THE COURT: We have argued that the citations are on the 

record. I think it goes to identification in this case and 

think that a 352 analysis and hearsay analysis that a limits 

instruction will be sufficient.

MS. FREEZE: Great.

THE COURT: Anything else before we call in a jury?

MS. SOMERVILLE: No.

THE COURT: Okay. We shall call in the jury.

Who is your first witness?

MS. SOMERVILLE: Dr. Gary Jacobs and then Carolyn Jacob: 

THE COURT: Okay. We're going to take a break before 

Carolyn Jacobs —

MS. SOMERVILLE: Okay.

THE COURT: — so that I can do a little more looking.

MS. SOMERVILLE: I just want to for my own — what I wa 

going to say is that she saw him in general, it was for 

interpersonal relationships.

THE COURT: Just say she saw him.

MS. SOMERVILLE: Okay. She treated him.

I was going to mention the fact that when she terminate 

the relationship he got angry. He wanted an apology from h 

for something and he threatened to sue her.28
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1 THE COURT: That's -- I don't think that's confidential -­

2 MS. SOMERVILLE: Okay.

3 THE COURT: — communication.

4 Okay. You will learn that it drives me crazy to have the

5 jury waiting outside. We don't have the notebooks handed out.

6 So go ahead. But for future reference, I really do like to

7 get started on time. Okay.

8 (The following proceedings were had in open court in

9 the presence hnd hearing of the jury.)

10 THE COURT: Okay. We're going to remain seated and come to

11 order.

12 THE BAILIFF: Remain seated and come to order. This court

13 is now in session.

14 THE COURT: Good morning, ladies and gentlemen. I hope you

15 are all ready to proceed this morning.

16 As I told you before we broke on Tuesday, we're going to

17 start with opening statements if the lawyers choose to give

18 them at this time.

19 And an opening statement is an overview of what the

20 lawyers expect that the evidence will show. As I told you on

21 Tuesday, what the lawyers say is not evidence, but it kind of

22 gives you an overview of what they expect the evidence will be

23 so they can have a framework to put in the little pieces of

24 evidence as they actually come in.

25 And I hesitated a moment because I do have to talk to the

26 lawyers for just one moment. If I could see them, and then we

27 will begin. My apologies for this.

28 (Sidebar; unreported.)
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1 THE COURT: And thank you, ladies and gentlemen. This

2 won't happen very often. What happened we were — we met eai

3 this morning, the lawyers and I, and there was just something

4 occurred to me before I came out to see you and came in and I

5 hadn't communicated. So I apologize that you were sitting fc

6 that.

7 And would you like to give an opening statement,

8 Ms. Somerville?

9 MS. SOMERVILLE: Yes. Thank you, Your Honor.

10

11 OPENING STATEMENT

12 BY MS. SOMERVILLE:

13 Sadistic, vulgar, vile threats. Mr. Bathen made these

14 threats to Carolyn Jacobs. He threatened to torture her. H'

15 threatened to kidnap her. He threatened to set her on fire.

16 He threatened to rape her. He threatened to rape her daught

17 and threatened to kill her daughter. He wanted to hurt her.

18 He felt hurt and so he took it out on Ms. Jacobs.

19 Now, this happened back in June and July of 2017. But

20 this is something that had obviously been festering for a

21 while. It had been building up and something triggered it.

22 Now, you're going to hear that Dr. Jacobs is a

23 psychologist. She has been working in private practice sine

24 1992 here in Chula Vista. And Dr. Jacobs sees people at an

25 office building where other therapists work as well.

26 And starting in 2004, Dr. Jacobs began to see Mr. Bather

27 And they had sessions in person, in her office. And basical

28 it was just about interpersonal relationships and some, you
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know, adjustment issues. Dr. Jacobs was referred to 

Mr. Bathen from the East Coast. So he had moved here to 

Chula Vista, to San Diego, and that's why she started treatii 

him.

At some point during their treatment, Mr. Bathen got a j< 

in Los Angeles so he moved to Los Angeles and still wanted t< 

have Dr. Jacobs treat him. So what they did is they had phoi 

sessions. Dr. Jacobs is licensed in the State of California 

and she'll explain to you that when you're licensed as a 

psychologist in California, you can only practice within the 

state. Your license doesn't extend to any other state 

regardless of whether it's over-the-phone sessions.

So in 2008, late 2008, early 2009, Mr. Bathen got a job 

Boston, Massachusetts. And he wanted to continue his 

treatment with Dr. Jacobs and Dr. Jacobs explained that, you 

know, that's illegal. She can't do that with her particular 

license. And this upset Mr. Bathen. She was getting e-mail 

from him basically telling him — excuse me, telling her tha 

he was angry about something and that he wanted her to 

apologize to him. He even went so far as to threaten to sue 

her.

Dr. Jacobs reached out to her professional liability 

insurance just to make sure that she was going through the 

proper steps to terminate, and she tried to actually get 

Mr. Bathen's address so she could send a formalized letter t 

him, but he wouldn't provide that to her. Dr. Jacobs was 

never sued. She never heard from Mr. Bathen after that, lii 

went on.
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1 The years passed as they do. She continued to practice

2 here in California.

3 On June 4th of 2017, Dr. Jacobs got a message on her work

4 voice mail. She didn't check it until the morning of

5 June 5th. She was at home and she was alone; and when she

6 listened to this message, this is what she heard.

7 THE COURT: And waive reporting?

8 MS. SOMERVILLE: Yes, Your Honor.

9 (Audio recording played; not reported.)

10 MS. SOMERVILLE: Obviously, Dr. Jacobs was terrorized by

11 that call. She was home alone. She called her husband. He

12 was at work. He's a doctor. Was actually in surgery at the

13 time so she had to leave him a voice message saying, "Please

14 come home."

15 He eventually got that, came home. He was able to access

16 her voice mail system for work and get the phone number, and

17 that number is 1(617)992-4648. He was able to put that in a

18 Google search bar and it came up with the name of Mr. Bathen.

19 Dr. Jacobs will tell you, when she first heard this phone

20 call, she didn't immediately recognize it. When her husband

21 asked her about that name, it was like a light bulb went off.

22 She recognized that voice. She knew what this was about. And

23 they called the police.

24 The Chula Vista Police Department came out to take a

25 statement from her. And Ms. Jacobs and her husband put in

26 place a lot of safety features. She set the alarm at the

27 house all the time. She kept the doors and the windows

28 locked. She told her colleagues at work because she was
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1 concerned that, you know, if Mr. Bathen showed up to make goo

2 on these threats, that not only her colleagues but their

3 patients could also be in danger.

4 Dr. Jacobs also resorted to having her husband show up to

5 work when she got off to meet her. She contacted the landlor

6 of the building where their practice is, and they had a new

7 security system installed. And they cut down some hedges

8 around the property.

9 Dr. Jacobs had a lot of anxiety about this, she'll tell

10 you. She did not know where Mr. Bathen was. On June 4th —

11 excuse me, June 3rd, Dr. Jacobs again checked her voice

12 messages and-this is the call that she had received.

13 (Audio recording played; not reported.)

14 MS. SOMERVILLE: Dr. Jacobs then received .a second call -

15 or excuse me, a third call two days later. And this is the

16 call that she received again on her work voice mail.

17 (Audio recording played; not reported.)

18 MS. SOMERVILLE: Those two voice messages were also

19 reported to the Chula Vista Police Department. As a result c

20 that, Dr. Jacobs went to court and she got a restraining ord<

21 ■ The restraining order was granted, and that says that he

22 can have ho contact with her whatsoever. It was an addition;

23 step that she took to keep herself and her family safe.

24 Now, Dr. Jacobs recognizes Mr. Bathen's voice from those

25 calls. She treated him both in person and over the telephon<

26 And this was over the span of about four years. But that

27 phone number that those calls were made from, you are going

28 hear evidence that that phone number links back to Mr. Bathe
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1 There was a search warrant and records were obtained frorr

2 T-Mobile, which is the provider for that phone number. And c

3 the records, there's an address. And that address is an

4 Arlington, Virginia. That is the billing address. That

5 address is Mr. Bathen's home address.

6 You're going to hear that that phone account was a prepai

7 phone. And when you get a prepaid phone, you don't need to

8 provide a name. You don't really need to provide much in the

9 way of identifying information. But we're going to hear

10 evidence that through those cell records, through mapping of

11 the call detail records, the towers that connected to the

12 phones, that those calls were made from the Virginia and

13 Washington, D.C. area. Mr. Bathen works in Washington, D.C.

14 You're also going to hear some jail calls in this case

15 from Mr. Bathen. He was in custody for a couple days here ii

16 San Diego County. And in those calls, Mr. Bathen answers soi

17 of them and you're going to hear these threatening voice

18 messages again, but he starts his calls with a greeting,

19 "hey," just like in these, "hey, Dr. Jacobs" when he's talki

20 to bailbond agents or his friends.

21 Ladies and gentlemen, Dr. Jacobs was terrorized by her

22 former patient. I'm going to ask each of you to hold him

23 accountable for those threats at the end of this trial and

24 find him guilty.

25 Thank you.

26 THE COURT: Ms. Freeze, did you want to give an opening

27 this time?

28 MS. FREEZE: Please, thank you.
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1 May I move about the courtroom?

2 THE COURT: Of course.

3 MS. FREEZE : Thank you.

4 Can I move this, Your Honor?

5 THE COURT: Sure.

6

1 OPENING STATEMENT

8 BY MS. FREEZE:

9 Ladies and gentlemen of the jury, you are going to see

10 that this case is about assumption. Like my grandma always

11 tells me to assume is to make an ass of you and me. You are

12 going to see there's assumption of science. There's

13 assumptions of identity. And that there's been assumptions of

14 intent.

15 You will hear about cell phone towers. The prosecution

16 will have a witness that will testify to the science of cell

17 phone towers. But you will see that this cell phone tower,

18 this testimony is assumption as well. It's not rooted in the

19 science and it's not really rooted in common sense.

20 What the prosecution witness is going to say trying to

21 pinpoint where exactly my client was. And with regards to

22 this address and this phone number linking to my client, you

23 will see that this phone was a burner phone. It had no name

24 connected to it whatsoever. And this address, there's no

25 record of my client living at that address at any point.

26 There's also going to be assumptions regarding identity.

27 Dr. Carolyn Jacobs will testify that 14 years ago, 14 years

28 ago she treated my client. There was a doctor-patient
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1 relationship. And that this doctor-patient relationship ended

2 in around 2008, 2009. Almost 10 years ago. And that she's

3 gone on with her life seeing other patients. Hasn't thought

4 anything about my client. Never was concerned about my

5 client. Nothing during their sessions made her fear him at

6 any point.

7 And you will see that at first when she heard this, even

8 though that they — they had a relationship for four years,

9 they spoke on the phone, they spoke in person, she did not

10 recognize my client's voice whatsoever. It wasn't until she

11 had some dialogue with her husband that she thought that it

12 must be him. It must be him because 10 years ago when we

13 ended our relationship, my client got mad at her, was a little

14 bit upset because -- and you will hear that he believed that

15 she did something wrong, that she perhaps was unethical in her

16 treatment of him and so she -- he brought that to her

17 attention.

18 There was something that was not right about it. And

19 their relationship ended 10 years ago. And she believes that

20 10 years ago this termination of the relationship albeit she

21 wasn't scared of him, this wasn't about that termination

22 whatsoever, that he was threatening to hurt her or became

23 negative with regards to her being in fear that now all of a

24 sudden it must be him. It must be.

25 And there's going to be an assumption regarding intent.

26 The Court is going to read to you at the close of this case

27 the law that applies to this case. And you all took the oath

28 that you will follow that law, that's why we chose you. And
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1 that law is going to explain what the People have to meet

2 beyond a reasonable doubt for you to render a guilty verdict.

3 And there's six elements that the Court will read. And

4 all of those elements have to be met, not one or two, not a

5 couple here, all six of those elements of the specific intent

6 crime will have to be met.

7 There has to be the specific intent of imminent —

8 MS. SOMERVILLE: Objection. This is not appropriate for

9 opening.

10 MS. FREEZE: I'll move forward, Your Honor.

11 THE COURT: Thank you.

12 MS. FREEZE: And you will follow that law.

13 And the other law that the Court will read to you is that

14 when there's two reasonable conclusions —

15 MS. SOMERVILLE: Objection, Your Honor.

16 THE COURT: You are arguing a lot.

17 MS. FREEZE: That's fine, Your Honor. I'll move forward.

18 With regards with this assumption regarding intent,

19 there's no doubt, there's not going to be any confusion about

20 where my client lives, where he lives now, where he lived last

21 year and where he lived in 2009. He lives on the other side

22 of the country. He doesn't -- he's nowhere in California.

23 He's nowhere near California. He's literally on the other

24 side of the country.

25 We're here because the People believe that my client made

26 these calls to Dr. Jacobs. That's why we're here. And my

27 client has maintained "I'm not guilty."

28 When you listen to everything, be mindful of the
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1 assumptions. Be mindful of the assumptions that the

2 prosecution's witness is making about the science of where my

3 client is.

4 Be mindful of the assumptions that are being relied upon

5 as it pertains to identity: Why she believes that it's him

6 and does that make sense? And be mindful of this intent. And

7 be mindful of the fact that my client lives on the other side

8 of the country and has for almost 10 years. And I urge you to

9 really listen and to be mindful and wait for that law, wait

10 for the direction that the Court will give you. And I'm

11 confident that at the conclusion of this case, that you will

12 see that my client is, in fact, not guilty.

13 Thank you.

14 THE COURT: All right. Thank you. And ladies and

15 gentlemen, we're going to start with the evidence portion of

16 our trial now.

17 Ms. Somerville, if you would call your first witness.

18 MS. SOMERVILLE: Thank you, Your Honor. The People call

19 Gary Jacobs.

20 THE CLERK: You do solemnly state under penalty of perjury

21 that the evidence you give in this matter shall be the truth,

22 the whole truth and nothing but the truth?

23 THE WITNESS: I do.

24 THE CLERK: Please have a seat at the witness stand.

25 And for the record, please state your full name and spell

26 your last name.

27 THE WITNESS: Gary Jacobs, J-a-c-o-b-s.

28 MS. SOMERVILLE: Thank you, Your Honor.
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1 GARY JACOBS,
2 called as a witness on behalf of the People,

3 having been first duly sworn, testified as follows:

4

5 DIRECT EXAMINATION
6 BY MS. SOMERVILLE:

7 Q. Good morning.

8 A. Good morning.

9 Q. Can you tell me what you do for a living?

10 A. I am an ophthalmologist, which is an eye surgeon.

11 Q. How long have you been doing that?

12 A. I've been in Chula Vista since 1981.

13 Q. And are you married?

14 A. Yes.

15 Q. And what's the name of your wife?

16 A. Carolyn.

17 Q. Same last name?

18 A. Same last name.

19 Q. How long have the two of you been married?

20 A. Since 1977, I think.

21 Q. You have any kids?

22 A. Two kids.

23 Q. And sons, daughters?

24 A. One son, the oldest, 46; and a daughter who is going

25 to be 38 this month.

26 Q. Do they live at home with you?

27 A. No.

28 Q. Back on June 5th of this year, what were you doing in
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1 the earlier part of the day?

2 A. Was that a Monday?

3 Q. I am not sure, but it's the date that we're going to

4 talk about when you came home.

5 A. Okay. As I said, I'm an eye surgeon. Monday is my

6 surgery day. I start early morning and I finish around noon,

7 one o'clock.

8 And when I finished, I don't keep my phone on me because

9 I'm in surgery, and I got my cell phone around noon, one

10 o'clock when I finished and there was a message from Carolyn.

11 Q. Let me stop you for a moment. I'll ask more

12 questions as you go.

13 A. Okay.

14 Q. So you got out of surgery and then you checked your

15 cell phone?

16 A. Yes.

17 Q. Okay. And you said there was a message from Carolyn.

18 What was it about?

19 A. Well, it was kind of a nervous message and basically

20 asking me to call her as soon as I get this message.

21 Q. Did you do that?

22 A. Yes, I did.

23 Q. Was this out of the ordinary? I mean you've been

24 married for 40-something years.

25 A. Yes. Yes, it was out of the ordinary. She knows I

26 don't answer my cell phone because I don't keep it on me

27 during surgery.

28 Q. And did you call her back?
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1 A. I did.

2 Q. Okay. And how did she sound when you called her

3 back?

4 MS. FREEZE: Objection. Calls for hearsay.

5 THE COURT: Overruled. Not what she said but how she

6 sounded.

BY MS. SOMERVILLE:7

8 Q. How did she sound?

9 A. She sounded quite concerned and nervous, and I told

10 her I was: on my way home and --

11 Q. And when you got home, how was she, how was she

12 acting?

13 A. She was quite upset.

14 Q. Did she tell you why she was upset?

15 A. Yes .

16 Q. Did she play any messages for you?

17 A. Yes. She played her message that was on her

18 professional voice mail message.

19 Q. Okay. And how did you react to that?

20 A. I was stunned.

21 Q. What did -- what did you do once you heard that voice

22 message?

23 A. Well, I — her voice mail system is with AT&T and I

24 knew that AT&T voice mail could be ascertained on mine. I'm

25 not sure Carolyn knew that. But so when I went online, I was

26 able to access not just the voice mail but also the phone

27 number that made the call.

28 Q. Do you recall what that number was?
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1 A. No, I don't remember.

2 Q. Would looking at the copy of the AT&T record refresh

3 your memory?

4 A. Yes.

5 MS. SOMERVILLE: May I approach, Your Honor?

6 THE COURT: Yes.

7 BY MS. SOMERVILLE:

8 Q. Mr. Jacobs, I'm going to show you a copy of a piece

9 of paper that has some items that are redacted and then some

10 items that are not.

11 Would you look at that and see if that refreshes your

12 memory as to the phone number.

13 MS. FREEZE: And Your Honor, I would object as to this

14 document as the document being hearsay.

15 THE COURT: It's just to refresh memory.

16 MS. FREEZE: Thank you, Your Honor.

17 THE COURT: So overruled.

18 THE WITNESS: Yes, that's the phone number.

19 BY MS. SOMERVILLE:

20 Q. And we'll go through it step by step, but I'm going

21 to take it away from you.

22 Can you tell me what the area code was? Do you recall?

23 A. 617. The only reason I recall is because I'm looking

24 at it now. I don't have that number memorized.

25 Q. Okay. And do you recall what the rest of the number

26 was?

27 A. No, I don't remember the number.

28 Q. And if I show you this again, could you tell me what
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1 the next three numbers are from that phone number?

2 A. 992.

3 Q. And what are the last four?

4 A. 4648 .

5 Q. After you got that phone number off of the message,

6 what did you do?

7 A. Well, I took the number and basically threw it into

8 Google searches. And if you search long enough, you can

9 figure out who owns the phone number, basically whose phone

10 number is attached to it, and that's when I found the name of

11 the person.

12 MS. FREEZE: And Your Honor, just for the record, object as

13 to hearsay as to -­

14 THE COURT: We're not quite there yet. So overruled.

15 BY MS. SOMERVILLE:

16 Q. So when you did your Google search, were you able to

17 come up with a name associated with that phone number?

18 A. Yes.

19 Q. And what was the name?

20 A. Ben Bathen.

21 MS. FREEZE: And then, Your Honor, objection as to hearsay.

22 Foundation. Authentication.

23 THE COURT: All right. And ladies and gentlemen, that

24 information is not being offered to you as actual proof of who

25 that phone number belonged to. The only reason we're giving

26 that information to you is so you can see what happened as a

27 result of communication of that information. But it is not

28 evidence that that phone number actually belonged to
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Mr. Bathen.

BY MS. SOMERVILLE:

Q. Once you got that name, did you tell your wife?

A. Yes.

Q. And after you shared that with your wife, did either 

of you contact the Chula Vista Police Department?

A. Yes.

Q. Did someone come out to your home that day to take a 

report?

A. Yes.

Q. Did you provide them with the name Benjamin Bathen?

A. Yes.

Q. And did you also provide them with the phone number 

from the call?

A. Yes.

Q. After your wife got this first voice message, did you 

notice a change in kind of the way she was acting?

A. That was in June, and basically every door and every 

window in the house was locked. June in San Diego is pretty 

nice, but everything was locked down tight.

Q. Did you do anything to make sure that, you know, your 

wife was safe during this time?

A. We increased communication between us during the day. 

And I helped her upgrade her security in her office because 

they changed some of their office policies too.

Q. Did you ever go to meet her at work?

A. Yes. Yes, I would go early in the morning with her

when I was available as she went into work and I go — meet
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1 her at the end of the day so she wouldn't have to come out of

2 the office by herself.

3 Q. Did you become aware at some point of a couple more

4 voice messages that your wife received in the early days of

5 July?

6 A. Yes.

7 Q. And specifically, message on July 3rd and July 5th?

8 A. Yes.

9 Q. Did you hear those -­

10 A. Yes.

11 Q. -- messages?

12 And were those messages from the same phone number, the

13 (617)992-4648?

14 A. Yes.

15 Q. Did it appear that your wife was emotionally affected

16 by those calls?

17 A. It was pretty disturbing.

18 Q. Did you and your wife do anything further in terms of

19 taking personal safety measures after she received these last

20 two phone calls?

21 A. I just think we continued to do what we were doing.

22 I mean we called the police again. So the Chula Vista police

23 came out again probably July 6th because it was July 4th

24 holiday, so I think there was some break in terms of them

25 coming out.

26 But they came out and they went through this kind of

27 security suggestions and reinforcing what the first police

28 officer did in June. We tried to follow those.
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Q. Did your wife ever go to court to get a restraining 

order?

A. Yes.

Q. Did you go with her?

A. Yes.

Q. And do you recall what month that was in?

A. I don't. It was after the July period of time.

Q. Okay. And after getting those messages on the 3rd 

and the 5th, did you continue to go, you know, meet your wife 

or show up with her?

A. Mostly in the end of the day because she'll work a 

little later in the evening and so I was finished with my 

surgical cases for my office hours and I would meet her at her 

office.

Q. Would the doors and windows — were they still 

closed?

A. In the home?

Q. Yes.

A. Unfortunately, yes. We were on lockdown.

Q. What was -- what was that like to have to —

A. We were living in a cocoon.

Q. I'm sorry?

A. We were living in a cocoon. You know, the windows 

and doors were locked and the air-conditioning was on. It 

was, you know, just not San Diego. It's pretty restrictive 

and Carolyn was afraid after getting those messages like she 

got. She was very, very afraid.

MS. SOMERVILLE: Nothing further, Your Honor.
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1 THE COURT: Ms. Freeze.

2 MS. FREEZEd Thank you, Your Honor. Just one moment.

3 THE COURT: Sure.

4

5 CROSS-EXAMINATION
6 BY MS. FREEZE:

7 Q. Good morning, Dr. Jacobs.

8 A. Good morning.

9 Q. Now, Dr. Jacobs, you testified that you've resided in

10 Chula Vista since 1981; is that correct, sir?

11 A. Yes.

12 Q. At no point you resided in Washington, D.C. or on the

13 East Coast?

14 A. I was born in D.C. and I lived in D.C. until 1980.

15 Q. Okay.

16 A. I lived in the East Coast until 1980.

17 Q. You haven't resided in the East Coast since 1981. Is

18 that fair to say?

19 A. I left the East Coast in 1979, '80.

20 Q. Now, your adult children, they don't live at home;

21 correct?

22 A. Correct.

23 Q. And they don't work in or around your place of —

24 place of employment or your wife's place of employment;

25 correct?

26 A. Correct.

27 Q. Now, when you spoke with your wife on or about

28 June 5th of last year, you were — you became aware that this
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1 voice message had been left on her work — like her work

2 confidential voice mail; correct?

3 A. Correct.

4 Q. Where other clients leave messages; correct?

5 A. That's my understanding.

6 Q. Other patients, if you will?

7 A. That's my understanding.

8 Q. Is it further your understanding that she doesn't

9 provide to her patients like a personal cell phone or another

10 way of communicating with her?

11 A. That's my understanding, that's correct.

12 Q. And is it further your understanding that your wife

13 doesn't provide to patients her residence address?

14 A. That's my understanding.

15 Q. Okay. She doesn't disclose personal information

16 about herself and your family. Fair to say?

17 A. That would be my understanding, although we might be 

18 in the yellow pages or, you know, in terms of general 

19 information.

20 Q. And so after this first voice message system, voice

21 message, you, in fact, were the one that contacted Chula Vista

22 Police Department; correct?

23 A. No. Carolyn made the contact.

24 Q. Okay. So — but isn't it true that you actually were

25 the first one that made the call and then you handed the call

26 over to her?

27 A. I don't think so.

28 Q. Okay.
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1 A. But it's possible, but I don't have that

2 recollection. I think — I only did the Google search.

3 Q. Okay. But fair to say it's been over a year; right?

4 A. Correct.

5 Q. Okay. And -- but if the call -- if there was a

6

1

8

reporting of the call and you were the initial person 

made the call, you would agree with that, with that 

information?

that

9

10

11

A.

call to

Q.

I mean if you said I'm the one that made the 

the Chula Vista Police Department?

Yes. Yes, sir.

initial

12 A. I mean could that be a possibility?

13 Q. Yes, sir.

14 A. I mean I guess it's a possibility. I just don't have

15 a recollection of it.

16 Q. That's fair. Thank you.

11 And you didn't actually — you or your wife didn't

18 really — the initial contact with law enforcement, it wasn't

19 like a 911 call; correct? It was just like a call to the

20 Chula Vista Police Department?

21 A. My recollection is, yeah, I think it was just a call

22 to the -- it wasn't the 911.

23 Q. Okay. And then — and since these calls were made,

24 these voice messages, your wife has continued to practice;

25 correct?

26 A. Yes.

27 Q. She didn't, like, close her business or anything like

28 that; correct?
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1 A. She secured the business -­

2 Q. But she —

3 A. — office because she's in an office with other

4 therapists; so they basically lock down. They created a

5 doorbell system where people couldn't come and go without -­

6 Q. Right. And that's not my question.

7 My question, sir, is she continued to practice; correct?

8 A. Yes.

9 Q. And she's had, fair to say, several hundred clients a

10 year, give or take?

11 A. I'm going to defer on that. I don't know the

12 numbers.

13 Q. Okay. Now — and at no point between June 5th of

14 last year and today this gentleman has at any point come to

15 your residence; correct?

16 A. Not that I'm aware of.

17 Q. And this gentleman has at no point come to your

18 wife's place of work; correct?

19 A. Not that I'm aware of.

20 Q. And as far as you're aware, your wife -- my client

21 was a patient of your wife and that relationship ended quite

22 some time ago; correct?

23 A. That's my understanding.

24 Q. Approximately nine, 10 years ago?

25 A. That might be true. I think that's somewhere along

26 the lines.

27 Q. Okay. And, in fact, when -- when your wife called

28 you during your busy surgery day, she didn't say anything to
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1 you like this particular client contacted me? She didn't

2 know; correct?

3 A. Correct.

4 Q. She didn't recognize the voice initially; correct?

5 A. Not initially.

6 Q. And as far as you are aware, your wife treated -­

7 they had a doctor-patient relationship for about four, five

8 years?

9 MS. SOMERVILLE: Objection. Foundation.

10 THE COURT: Sustained.

11 BY MS. FREEZE:

12 Q. If you know.

13 A. I'm not sure.

14 Q. And prior to this restraining order being submitted

15 by your wife, at no point between June of last year and around

16 September of last year was there any contact, physical,

17 in-person contact, by my client to your family; correct?

18 MS. SOMERVILLE: Objection. Foundation.

19 THE COURT: Sustained.

20 MS. FREEZE: Foundation. Just asking him if my client

21 contacted their family.

22 THE COURT: Foundation.

23 BY MS. FREEZE:

24 Q. Okay. But let me back up. So there was the message

25 in June ; correct?

26 A. Yes.

27 Q. And then there was the two in early July; correct?

28 A. Yes.
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4 restraining order hearing; correct?

1 Q. And then no more calls?

2 A. As far as I'm aware of.

3 Q. Okay. And you said you were present during the

5 A. Yes .

6 Q. Okay. Did you testify?

7 A. No.

8 Q. Were you just in the audience?

9 A. Yes.

10 Q. Okay. And my client was present as well; correct?

11 A. Yes.

12 Q. And at no point did he motion or threaten you;

13 correct?

14 A. No.

15 Q. And at no point during the proceeding he motioned or

16 threatened towards your wife, if you are aware?

17 A. None that I was aware of.

18 Q. He didn't follow you to your car, behave in any kind

19 of errat ic manner; correct?

20 A. Not that I'm aware of.

21 Q. And he had — had an attorney defend him during that

22 proceeding; correct?

23 A. Correct.

24 Q. Denying that he made those calls?

25 MS. SOMERVILLE: Objection. Hearsay.

26 THE COURT: Sustained.

27 MS. FREEZE: Okay.

28 /////
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1 BY MS. FREEZE:

2 Q. Do you recall Officer De La Pena coming to your home

3 on or about June 5th of last year?

4 A. Yes.

5 Q. And do you recall having dialogue with him and

6 sitting down with him making the report?

7 A. Yes.

8 Q. Okay. Is that fresh in your mind?

9 A. Well, it's a year old so I know more what I had for

10 breakfast today than that, but I have a general recollection

11 of that.

12 Q. And he actually came out to the residence, not the

13 place of employment; correct?

14 A. Correct.

15 Q. Mr. -- excuse me, Officer De La Pena did not go, as

16 far as you're aware, to your wife's office; correct?

17 MS. SOMERVILLE: Objection. Foundation.

18 THE COURT: As far as you're aware.

19 THE WITNESS: I believe they did started doing — I forget

20 the terminology, but the Chula Vista police started driving by

21 more frequently and I think he might have been part of that.

22 BY MS. FREEZE:

23 Q. And I think I wasn't clear so I apologize, Doctor.

24 When you met with Dr. De La Pena, you and your wife —

25 excuse me — Officer De La Pena at your home, you provided

26 Officer De La Pena the recording; correct?

27 A. No. He recorded it himself off of the website.

28 Q. Off of the website. So that website was accessed and
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1 that's the website where the messages go?

2 A. AT&T has an online voice mail messaging system. So

3 if you get it on your phone, you can also access it online,

4 and so he recorded that himself.

5 Q. Okay. But he himself, as far as you know, when he

6 was in your residence before you and your wife, you don't

7 recall him contacting anybody directly from the voice message

8 system?

9 A. I'm -- I don't understand your question.

10 Q. You don't recall him actually going to the voice

11 message system or being on the call or calling himself, he got

12 it via you through the online portal?

13 A. Yes, we wound up going online, typing the AT&T -­

14 Carolyn's, you know, business number and it lists all the

15 messages were there and we played that one message for him and

16 then he recorded it as he was observing it online.

17 Q. Thank you. And fair to say that your wife — this

18 was an unexpected call; correct? This message?

19 A. Which call?

20 Q. The first one on June 5th.

21 A. I would say so.

22 Q. Okay. There wasn't anything recent where she said I

23 had an issue with a client recently or a patient and — and it

24 was kind of stemming off of that patient session?

25 MS. SOMERVILLE: Objection. Hearsay.

26 THE COURT: Sustained.

27 BY MS. FREEZE:

28 Q. Fair to say it was unexpected?
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1 MS. SOMERVILLE: Objection; asked and answered.

2 THE COURT: Overruled.

3 BY MS. FREEZE:

4 Q. And as far as you know, Dr. Jacobs, your wife, when

5 this name came up, she was under the impression -- and if you

6 don't know, obviously we're -- you testified as to what you

7 know, but she was aware that this patient didn't live in

8 California anymore; correct?

9 MS. SOMERVILLE: Objection; foundation.

10 THE COURT: Hearsay. Sustained.

11 BY MS. FREEZE:

12 Q. You were sitting there when your wife was interviewed

13 by Officer De La Pena; correct?

14 A. Yes.

15 Q. Okay. Was your -- if you know, was your wife ever

16 sued by my client?

17 A. I have no knowledge.

18 Q. Okay. Did your wife -- does your wife ever speak to

19 you about patients?

20 A. No.

21 Q. And you testified — just one last question,

22 Dr. Jacobs.

23 You testified that you and your wife was -- were on

24 lockdown; correct?

25 A. My words.

26 Q. Okay. But at no time did any -- anybody come and try

27 to break into the home or anything like that, if you know?

28 A. Correct.
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1 Q. Okay. And up until the time that you went to the

2 restraining order hearing last year, you had never seen

3 Mr. Bathen; correct?

4 A. Correct.

5 MS. FREEZE: Nothing further. Thank you.

6 THE COURT: Ms. Somerville.

7 MS. SOMERVILLE: Briefly. Thank you.

8

9 REDIRECT EXAMINATION
10 BY MS. SOMERVILLE:

11 Q. Dr. Jacobs, about that restraining order hearing.

12 You were asked about whether you testified or not, and I

13 believe you said you did not; correct?

14 A. Correct.

15 Q. Did your wife testify at that hearing, if you recall?

16 A. I think they might have asked her some questions,

17 but — you know, they did. They — I mean, she didn't come up

18 to the thing. We were all seated in that area, but -- of the

19 room, but I think they did ask her some questions, yes.

20 Q. And by "that area," you mean the area where the

21 audience sits?

22 A. I think so. My recollection is that, yes.

23 Q. Okay.

24 MS. SOMERVILLE: Thank you. Nothing further, Your Honor.

25 THE COURT: Anything further?

26 MS. FREEZE: No, Your Honor. Thank you.

27 THE COURT: May this witness be excused?

28 MS. SOMERVILLE: Yes.
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1 THE COURT: Thank you, sir. You may step down.

2 Ladies and gentlemen, we're going to take a little earlier

3 break this morning than we ordinarily do. We're going to take

4 our 15 minutes at this time and then we'll try to go to noon.

5 But if anybody is uncomfortable, we will, of course, take

6 another break. That includes everybody in the courtroom. But

7 we're going to try and make it until noon after that.

8 So remember not to form or express an opinion, don't talk

9 to anybody about any subject connected with this matter. Stay

10 off the Internet, please, either communicating or receiving

11 information about this case. And I'll see you in 15 minutes.

12 (The following proceedings were had between the Court

13 and counsel out of the presence and hearing of the

14 jury.)

15 THE COURT: All right. The jury is gone.

16 And just for the record, we had a brief sidebar

17 conference. I'm not going to accept any further argument, but

18 I did issue a ruling on the therapist relationship that we had

19 discussed this morning.

20 I looked at People v. Warden, 53 Cal.3d 522. It's a 1991

21 case. And at first blush, you might think it has no bearing

22 on this case whatsoever, but it is more of a Tarasoff kind of

23 analysis of the psychotherapist relationship and what can be

24 disclosed at a criminal trial in that context.

25 And really here, even though the psychotherapist holds

26 both the privilege and is the alleged victim of this crime, we

27 do kind of have a crossover. It's a little unusual.

28 So as I told you at sidebar, my ruling is that there can't
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be a disclosure of any of the confidential communications 

during therapy, that I think the privilege still stands unless 

there was any kind of exception developed during testimony. 

But that the fact that Mr. Bathen was a patient can be asked.

The very general nature of the testimony, interpersonal 

relationships, was the proffer. That can be asked. And the 

fact that the threats to sue and the anger, which really was 

not -- I'm not even sure it's covered by the privilege, but if 

it is covered, then I would allow that. And the reason I'm 

allowing these few exceptions is I think it does go to the 

exception concerning this crime.

MS. SOMERVILLE: I just have one question about -- because 

Ms. Freeze under opening statement had said that he never made 

any threats during these sessions.

THE COURT: I'm not sure that it opens the door.

MS. SOMERVILLE: No, no, no. I just didn't want -- if I 

don't believe that she should be able to then delve into what 

they were talking about.

THE COURT: She certainly may if she wants. The client 

holds the privilege, but then the privilege is waived. Yeah, 

okay. If it has no bearing on the case. I mean the relevancy 

would be the only issue.

MS. SOMERVILLE: Right.

THE COURT: But Ms. Freeze has the right to — her client 

can waive the privilege any time. He's the holder.

MS. FREEZE: And he has been, so -­

THE COURT: You got that on the record.

MS. FREEZE: Just want to make sure.
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1 THE COURT: No, your objection is there. That's why I know

2 there's never been a waiver and that's why I'm trying to do my

3 best to carve out the little exception.

4 MS. FREEZE: I appreciate that, Your Honor.

5 THE COURT: All right. Thank you.

6 MS. FREEZE: Thank you for taking the time to do that.

7 THE COURT: Sure.

8 We'll be in recess. Thank you.

9 (Recess taken.)

10 (The following proceedings were had in open court in

11 the presence and hearing of the jury.)

12 THE COURT: Your next witness, Ms. Somerville.

13 MS. SOMERVILLE: Thank you, Your Honor. The People call

14 Carolyn Jacobs.

15 THE CLERK: Do you solemnly state under penalty of perjury

16 that the evidence you give in this matter shall be the truth,

17 the whole truth and nothing but the truth?

18 THE WITNESS: I do.

19 THE CLERK: Please have a seat at the witness stand.

20 And for the record, please state your full name and spell

21 your last name.

22 THE WITNESS: Carolyn Frances Jacobs, J-a-c-o-b-s.

23

24 CAROLYN FRANCES JACOBS,
25 called as a witness on behalf of the People,

26 having been first duly sworn, testified as follows: 

27

28 /////
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1 DIRECT EXAMINATION
2 BY MS. SOMERVILLE:

3 Q. Good morning.

4 A. Good morning.

5 Q. What do you do for a living?

6 A. I am a licensed psychologist in private practice in

7 Chula Vista, California.

8

9

Q.

A.

How long have you been

Since 1998.

a licensed psychologist?

10 Q. What did you — did youi have a career before that?

11 A. Yes. I was a licensed marriage and family therapist

12 for -- since '88. In '98. And prior to that I was a

13 registered nurse for 14 years in the operating room.

14 Q. Do you have a specific degree to be a psychologist?

15 A. Yes. It's a psychology degree, license by the State

16 of California.

17 Q. Where did you go to school?

18 A. To Alliance International University in San Diego.

19 Q. And you said you are licensed; correct?

20 A. Correct.

21 Q. Do you have to take any type of boards or exams to

22 get a license?

23 A. Yes. You have to have an oral exam and a written

24 exam, and then you have to have, once you're licensed,

25 continuing education, you know, periodically every time your 

26 license is renewed all the way through your career, so —

27 Q. What do you mean by the continuing education that you

28 have to get to keep up your license?
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A. Well, you just have to have certain trainings and 

courses that keep you up on, you know, on what's going on in 

the field and -- and that, so in order to renew your license 

every two years.

Q. As far as your license goes, where are you allowed to 

practice?

A. Well, in the State of California, licensed by the 

State of California.

Q. Can you practice outside of California?

A. No. Your license stops at the border.

Q. Is that true stopping at the border even over, say, 

in telephone?

A. Well, if you're practicing psychology, you have to be 

licensed in the state that you are practicing psychology. You 

can have, you know, phone contact or that sort of thing. But 

actually doing therapy, it has to be within the State of 

California.

Q. Okay. And the practice that you currently have, do 

you specialize in any -- you said you were a marriage and 

family therapist previously. Do you still do that type of 

treatment?

A. I work with individuals, couples and families. Sort 

of a broad clinical practice. And so I'm trained to do -- to 

work with all components of individuals and families.

Q. And is your practice here in Chula Vista?

A. Yes, it is.

Q. And how long have you been at that particular

location?
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1 A. Since 1995.

2 Q. Can you kind of describe for us how that office is

3 set up. I mean there are other therapists there, doctors?

4 A. Right. There are other therapists. They're licensed

5 social workers, marriage and family therapists. They are -­

6 we're all sole practitioners so we all have our own practice,

7 but we share space in the office space that we have there. So

8 we have a general waiting room area and then people are -­

9 different therapists come and go throughout the week.

10 Q. Typically how long is a session that you have with a

11 client?

12 A. Usually 45 to 55 minutes.

13 Q. And do you ever do therapy sessions over the phone

14 with patients here in California?

15 A. Yes.

16 Q. Would those typically be the same length, 45 to 55

17 minutes?

18 A. Usually, usually 30 to 45 minutes.

19 Q. How do new patients find out about you?

20 A. Well, a lot of it is by referral, referral from other

21 people or other colleagues. I am also on quite a few provider

22 panels and so I'll get referrals from — for example, employee

23 assistant programs will refer because I am an approved

24 provider with their plan.

25 There is -- you know, I have a website and so people can

26 find me on my website and so — but primarily, it's — in my

27 practice, because I've been at it so long, a lot of it is

28 self-referral or referrals from other patients who have
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referred people to me, so --

Q. Do other colleagues, do they refer people to you?

A. Yes, absolutely.

Q. Can you kind of explain how that works?

A. Well, usually I'll get a call and -- and I have a 

private confidential private voice mail service, and there 

will be a message on the call and then I'll call the person 

back and they'll tell me where they received the referral, 

like, Dr. Smith, you know, recommended me.

Or sometimes I get referrals from psychiatrists who are 

treating people with medication and then they want them to be 

also in counseling services, sort of a co-treatment protocol, 

so —

Q. So just so I'm clear kind of, what's the difference 

between a psychologist and a psychiatrist?

A. A psychiatrist is a medical doctor; so he or she has 

a medical degree and they're specialized mainly in brain 

chemistry and they manage -- primarily they manage 

medications.

But a psychologist is a doctor of psychology, but I can't 

prescribe medications, but many times the model that works 

well is if someone needs to be on medication management, the 

psychiatrist will either refer the person to a psychologist to 

be in counseling concurrently with their medication 

managements. It seems to be the most effective way to work 

with people.

And then sometimes if I'm seeing someone and I think that 

they would benefit from a medication evaluation for their
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1 anxiety or depression or whatever is going on, then I would

2 defer back to the psychiatrist.

3 Q. You mentioned that you have a confidential voice

4 message system set up.

5 A. Correct.

6 Q. How long have you had that?

7 A. Oh, wow, I really can't say for sure. My primary way

8 of, you know, of receiving referrals has been through — and

9 for patients to reach me has been through my -- it's a

10 messaging service through AT&T.

11 Q. Do they — do your patients also reach you, say, if

12 they need to reschedule or something along those lines?

13 A. Uh-huh, that's the way -- that's the way they could

14 reach me. They call my messaging service. They leave a

15 message with their contact information and then I call them

16 back.

17 Q. Do you ever give them your personal cell phone

18 number?

19 A. No, no.

20 Q. Do you ever give them your home number?

21 A. No, no. Although I have sometimes dialed back on my

22 home number or on my cell phone number, not realizing that

23 they can have access to that because I dialed them, but -- but

24 I never — I don't unless there's something that might be a

25 crisis situation, I might give them my cell phone number if

26 they needed to reach me.

27 Q. What's your -- what's the phone number that you have

28 for your voice message system?
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1 A. Do you want the number? (619)525-7747.

2 Q. And I know you can't say how long you've had that set

3 up, but has it been the same number for a substantial period

4 of time?

5 A. Yes, yes. I think it's been my only number actually

6 since I've been in practice.

7 Q. So can you just describe how you access that? I mean

8 do you just punch in the number or how do you get your voice

9 messages?

10 A. I dial that number and then I have to put in a code

11 and then it tells me to — "to hear your messages, push one,"

12 like that; so — and then I can push it and then the message

13 comes online and then I can — I get the message.

14 Q. Just in a general average week, do you have a normal

15 time when you check your work messages?

16 A. I try to check them on a business day, the next

17 business day because I — my practice is I usually work until

18 7:00 in the evening, so I check my messages the day before

19 that I received that day, the next morning, the next business

20 morning.

21 Q. And so how many days a week do you work?

22 A. Right now I'm working three, three full days a week,

23 Tuesdays, Wednesdays and Thursdays.

24 Q. And what time do you generally go in? I know you

25 said you leave around 7:00.

26 A. I usually go in — my first appointment is at noon on

27 Tuesday, Wednesday, Thursday. And my last appointment is at

28 7:00 p.m.
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Q. When you're having sessions with patients, do you 

tend to talk about — divulge personal details of your life?

A. Do I?

Q. Yes.

A. Back to the patient?

Q. Yes.

A. About my life?

Q. Yes.

A. No. No, I don't tend to do that. Sometimes there 

are self-disclosure as a therapist is appropriate at times, 

but only if it has a therapeutic — if there's a therapeutic 

intention to do that.

Q. Are there, you know, kind of standard boundaries that 

are observed between, you know, a therapist and their patient?

A. Yes. Boundaries are -- are a major part of our 

training, you know, to manage boundaries.

Q. Just kind of in general, describe what you mean by 

that, by managing boundaries.

A. Things like you wouldn't receive -- you know, you 

wouldn't receive gifts necessarily from a patient. You 

wouldn't go into a business dealing with a patient. You 

probably wouldn't -- I'm thinking what kind of situation that 

is. I've been — I've had to, you know, pull my boundaries 

back.

For example, it depends on the clinical issues and the 

therapeutic issues that you are dealing with, but you wouldn't 

necessarily go to someone's, like, wedding or a celebration 

for their child. You know, you just — there's certain
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1 boundaries that you need to keep clear between yourself and

2 your patients and your life and their ilife.

3 Q. At some point during your practice, did you begin

4 seeing someone or treating them by the name of Benjamin

5 Bathen?

6 A. Yes, I did.

7 Q. And do you recall around what year that was?

8 A. Around 2004.

9 Q. Do you see Mr. Bathen here in court today?

10 A. Yes.

11 Q. And can you just for the record describe the color of

12 shirt he's wearing?

13 A. It's a blue shirt.

14 MS. SOMERVILLE: Would the record reflect that the witness

15 has identified Mr. Bathen?

16 THE COURT: Where is he sitting?

17 BY MS. SOMERVILLE:

18 Q. Can you tell us where he's seated in the courtroom as

19 well?

20 A. In the corner.

21 THE COURT: Yes, the record can reflect the identification.

22 MS. SOMERVILLE: Thank you, Your Honor.

23 BY MS. SOMERVILLE:

24 Q. When you began treating Mr. Bathen in the

25 therapist-client relationship, where did you first have your

26 treatment sessions with him?

27 A. In Chula Vista in my office.

28 Q. And how often would you see him in your office?
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1 A. Well, I think it's been -- when I — I — I think I

2 should explain, I think it was — I saw him five sessions,

3 average five sessions from 2004 until 2008, 5,000 -- five

4 sessions a year over that period.

5 Q. And would those be the typical length of the

6 sessions -- and these are in-person sessions?

7 A. Yes.

8 Q. And would those be the typical amount of time that

9 you explained earlier, 45 to 55 minutes?

10 A. Uh-huh.

11 Q. Is that a "yes"?

12 A. Yes, yes.

13 Q. Do you recall how it was that Mr. Bathen first came

14 to you as a patient?

15 A. I think it was a referral. He had a referral from

16 someone from his -- back east, I think. I don't know if it

17 was a colleague or another patient, but I think that's how he

18 located me, I think.

19 Q. And do you remember — you say "back east." Do you

20 remember any specific area back east?

21 A. I'm recalling it's Washington, D.C. area possibly. I

22 had done some graduate training at Georgetown there, and I had

23 some colleagues back there, and I think that that's where the

24 original -- I think that's where the referral came from.

25 Q. And when Mr. Bathen came to see you, just in general,

26 what was it that he was seeing you for?

27 A. Primarily just adjustment issues. He had recently

28 moved to the West Coast and he started a new job and was a lot
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1 of stress and just trying to get settled in.

2 Q. At some point, did you begin during that 2004 to 2008

3 period having phone sessions with Mr. Bathen?

4 A. Yes, I did.

5 Q. Why did that happen?

6 A. Well, he moved — he moved to L.A. and he was

7 still -- he was starting a new job. And he wanted to continue

8 to have contact, but it was really hard for him to come from

9 L.A. to Chula Vista and he was working a lot of hours

10 apparently he was saying, so he asked if we could do it — you

11 know, have contact through the phone, phone consultation.

12 Q. And as you explained earlier, would those be, you

13 know, 30- to 45-minute long sessions?

14 A. Probably 45 to 55 minutes — 30 to 45 minutes. Just

15 depends a lot of what — you know, what the patient's schedule 

16 is.

17 Q. And if you can tell us, how often would you have

18 phone therapy sessions with Mr. Bathen when he was in

19 Los Angeles?

20 A. Well, you know, I don't have access to my records

21 because every seven years we're allowed to purge our records

22 and so I had — in 2014, I had — if you have seven years from

23 the time you see your client, you can close the cases and you

24 can purge the records.

25 So I don't have those specific records in front of me and

26 so I am — a lot of this I'm having to try to pull back up out

27 of my head; so — so what was your question again? I'm sorry.

28 Q. Just a general ballpark, if you can, you know, how
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1 many sessions would you have with him over the phone during

2 this time? You said you had somewhere like around five

8 that five-year period. Maybe five or six sessions with him

3 sessions in person with him?

4 A. Uh-huh.

5 Q. Do you recall?

6 A. I think I had more sessions in person with him. I

7 think it was five sessions — about five sessions a year over

9 over the phone.

10 Q. Is that a year or is that in total?

11 A. In total, yeah.

12 Q. So that I'm clear, it's — you recall about five

13 sessions a year during that five-year period and then about

14 five to six sessions over the phone with him during that same

15 period?

16 A. Right in that ballpark.

17 Q. At some point, did you have to end the doctor-patient

18 relationship with him?

19 A. Yes, I did.

20 Q. Do you recall what year that was?

21 A. 2008, I think.

22 Q. Was that — do you remember what time of year it was,

23 early in the year, the summer, late 2008?

24 A. I think it was around September.

25 Q. And why was it that your therapy sessions ended?

26 A. Well, he had -- my recollection was that he got a new

27 job back east and I think he was moving back to Boston and —

28 and so I — I think we had maybe a couple of — maybe one or
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1 two other sessions after he moved back just in terms of

2 continuity of care, so — and I had referred him to find a

3 therapist in his area and I'd refer him three — three

4 referrals, because I can't — once -- because my license stops

5 at the border, I would not have been able to continue

6 treatment with him out of state.

7 Q. What do you mean? You said you had a few more

8 sessions with him for continuity of care? What does that

9 mean?

10 A. Right. The idea that because he was starting a new

11 area and he would have had to -- you know, there was typical

12 adjustment issues that rather than his — drop a patient

13 completely, immediately, sometimes it's okay to continue to

14 support with continuity of care, with the principle of

15 continuity of care where you are not just abandoning your

16 client.

17 And so as I wanted to make sure that he had referrals,

18 appropriate referrals so that he could — he could continue on

19 with his therapy in the other area.

20 Q. Is that something that your license and your field of

21 work allows you to do?

22 A. Yes. Yes.

23 Q. And that would obviously be for the benefit of a

24 patient?

25 A. Correct, yes. It's just so that it's not dropped

26 totally and then somebody is just left trying to find their

27 own resources or their — you know, their own support and it's

28 appropriate to help them connect up with a therapist in the
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1 area that they're moving to.

2 Q. So after, you know, you provided some referrals and

3 you had, you know, these continuity of care sessions with him

4 over the phone, did you make it clear that you couldn't

5 practice any more with him outside of the State of California?

6 A. Yes.

7 Q. And how did he take that?

8 A. He was — he was not happy about it. And wanted —

9 and he — he was a little agitated in one of the last sessions

10 that we had.

11 MS. FREEZE: Objection. Calls for speculation.

12 THE COURT: Overruled.

13 BY MS. SOMERVILLE:

14 Q. I mean, what did you do at that point?

15 A. Well, I just stated what — you know, what the, you

16 know, the standard of care was and encouraged him to — to

17 seek out, you know, the referrals that I had given him, and

18 that's basically it.

19 Q. Was that the last time you had a phone session with

20 him?

21 A. Yes.

22 Q. Did you ever hear from Mr. Bathen again around that

23 time?

24 A. Not — well, a few — I think it was a couple of

25 months later, I received — I started receiving some e-mails

26 from him.

27 Q. And so a couple months later, do you remember if that

28 was, like, still in 2008 or had it moved into 2009?
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A. It had gone into 2009, yeah. I think it was around 

February is when I started receiving the e-mails in 2009.

Q. And what were these e-mails about?

A. Well, that he was — he was upset with me. He -- he

referred to a session that he felt -­

MS. FREEZE: Objection. Calls for privilege.

THE COURT: No content, please —

THE WITNESS: No content.

THE COURT: -- of a session.

BY MS. SOMERVILLE:

Q. So he was upset with you?

A. He was upset with me.

Q. And did he want you to do anything to, you know, try 

and appease him or -­

A. He wanted me to write — apologize to him.

Q. Did you know, I mean, what this was about?

A. I was — I was -- never got clarity on it. I didn't 

understand what he was asking, you know, what he was 

specifically upset about, what he expected me to do.

Q. What did you do in response to getting these e-mails?

A. Well, I decided to go ahead and call my professional

liabilities lawyer. You know, as a professional psychologist, 

you have to have liability — professional liability 

insurance. And there are people that you can consult with. 

So I called my professional liability attorney and I sort of 

ran everything by him, and he basically --

Q. Why did you do this? I mean what about these e-mails

made you then reach out to your professional liability
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1 attorney?

2 A. Just the -- there was just — there was -- I had an

3 uneasy feeling. There was — he was making demands that I

4 didn't understand what he was asking for and I — my

5 recollection of what he was saying was — wasn't the same as

6 his, and so I — you know, I felt like this was potential

7 termination issues and I wanted to make sure that ethically I

8 was in good standing and so I called my professional liability

9 counselor there and I explained what was going on, and he

10 reassured me that I had done everything that I was required to

11 do.

12 Q. You mentioned "termination."

13 A. Uh-huh.

14 Q. So what are you talking about when you mention that?

15 You said that you wanted to, you know, talk about termination,

16 I believe.

17 A. Termination with the -- I'm sorry.

18 Q. With — when you contacted the professional

19 liability —

20 A. I wanted to verify that I was doing everything I

21 should ethically in terms of terminating the relationship, and

22 I explained to him the issues with him being out of state.

23 And he said -- and I informed him what I had done in terms

24 of giving him referrals and I just wanted to run it by him to

25 see that I was, you know, in good practice in doing what I

26 should have been doing, you know, in the termination process.

27 And he reassured me that I was okay. That I was doing

28 everything —
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MS. FREEZE: Objection. Calls for hearsay. Motion to 

strike as it pertains to what the professional liability 

attorney advised.

THE COURT: Sustained. It will be stricken.

BY MS. SOMERVILLE:

Q. Did you ever try to formally terminate or send him 

any type of notice about, you know, terminating this practice?

A. Yes, I did actually. And I needed his — his new 

address to do that because I wanted to send him a formal 

termination letter, and he would not give me his new address. 

He would only contact me on e-mails.

Q. Did he ever make any type of threats to you on the 

e-mails?

A. No, no.

Q. Did he ever mention a lawsuit?

A. Yes.

Q. Okay. What was that about?

A. He said that if I didn't either sit — either sit 

down with him on a face-to-face with an apology where I had 

to — I had to sit and listen and not make any comments until 

he was finished to apologize, and so — and if I didn't do 

that, then he was going to report me to my professional 

organization, American Association of Marriage and Family 

Therapy, and make a complaint against me.

Q. Did the e-mails from Mr. Bathen eventually stop?

A. They did.

Q. Do you recall when that was?

A. Let me think. February — I think it was around



240

28 A. Say again.

1

2

April.

Q. So this went on for a couple months?

3 A. Back and forth, yeah.

4 Q. Were you ever served with any type of lawsuit by

5 Mr. Bathen?

6 A. No.

7 Q. Did you ever have any type of discipline proceedings

8 or anything like that through the medical board?

9 A. No.

10 Q. After these e-mails stopped in April of 2009, did you

11 continue to see patients in your private practice?

12 A. Uh-huh.

13 Q. Yeah? Yes?

14 A. Yes. I'm sorry.

15 Q. That's okay. She's typing it down.

16 You' re married, right, to Gary Jacobs?

17 A. Correct.

18 Q. And you have a daughter?

19 A. Uh-huh.

20 Q. Does she -- does she have a family of her own?

21 A. She does. She's married with two little girls, a

22 seven-year-old —

23 MS. FREEZE: Objection. Calls for relevance.

24 THE COURT: Overruled. Just at this point overruled.

25 BY MS. SOMERVILLE:

26 Q. And, you know, this year were you living in

27 Chula Vista?
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Q. Excuse me. June of last year were you living in 

Chula Vista?

A. Yes, uh-huh.

Q. On the morning of June 5th of 2017, did you check 

your confidential work voice mail?

A. Yes, I did.

Q. Where were you when you checked that voice mail?

A. I was in my kitchen.

Q. Do you remember around what time of day this was?

A. It was around — probably around 8:30 in the morning.

Q. And was there anyone at home with you during that 

time?

A. No.

Q. Did you have any messages that morning?

A. Yes, I did.

MS. SOMERVILLE: Your Honor, at this time I would ask to 

play Court's Exhibit 1 for identification.

(Court's Exhibit No. 1 was identified.)

I also have a transcript that's been marked as Court's 

Exhibit 1A for identification as well and transcripts prepared 

for the jury.

(Court's Exhibit No. 1A was identified.)

THE COURT: Any objection?

MS. FREEZE: Just renewing my objection from earlier with 

regards to privilege, but we've already discussed that.

THE COURT: Overruled. Okay. And we're going to hand out 

transcripts, ladies and gentlemen. The evidence is the actual 

tape, not the transcript. The transcript is just to assist you
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1 in understanding what is said on the tape.

2 And I think I already got the waiver of reporting all the

3 calls.

4 MS. SOMERVILLE: Yes, Your Honor.

5 THE COURT: And that's yes from both.

6 And Deputy, would you mind handing out the transcripts?

7 MS. SOMERVILLE: Your Honor, would the Court like the

8 Court's Exhibit 1A?

9 THE COURT: Yes.

10 All right. And the jury appears to have the transcript.

11 Ms. Somerville.

12 MS. SOMERVILLE: I'm just waiting for them to pass them

13 down.

14 THE COURT: Oh, they have them passed down. I'm sorry.

15 MS. SOMERVILLE: For the record, I am going to play what

16 has been marked Court's Exhibit 1 for identification.

17 (Audio recording played; not reported.)

18 MS. SOMERVILLE: For the record, I just played Court's

19 Exhibit 1.

20 THE COURT: All right. Thank you.

21 And if you pass the transcripts down to Jurors 14 and 12,

22 please.

23 BY MS. SOMERVILLE:

24 Q. Are you okay?

25 A. Yeah, I'm fine.

26 Q. Is that hard to listen to?

27 A. Yeah.

28 Q. How did it make you feel when you first heard that on
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1 June 4th — excuse me, June 5th?

2 A. I was just terrified. You know, I was afraid and —

3 and kind of numb, numbed down a little bit.

4 Q. Did you have any physical reaction?

5 A. Yeah. I was nauseous and I was -- I became afraid.

6 You know, I started looking around the house to make sure my

7 doors were locked. I didn't know, you know, if somebody was

8 nearby or whatever, and so it was just, you know, a fear — I

9 just had a normal, I think, terrorized fear response when I

10 heard it.

11 Q. How did you feel listening to it today?

12 A. Today?

13 Q. Yes.

14 A. Very similar. It's actually, I haven't heard it for

15 a very long time so it's upsetting. It upsets me. Shaky.

16 Q. I saw you reach for some Kleenex.

17 A. Yeah. Well, I'm a crier. If I get the Kleenex, then

18 I don't cry.

19 Q. When you first listened to the call, did you

20 recognize the voice?

21 A. No, not initially.

22 Q. What did you do after you listened to this call?

23 A. Well, I called my husband. I knew he was in surgery

24 that day , so I left a message to have him — to come home -- I

25 said come home as soon as possible.

26 And I didn't say anything other than that, but he knew

27 that I needed him to come home as soon as he could get there.

28 I know he had to finish his surgery, but —
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Q. Why didn't you explain in the message what had 

happened; do you remember?

A. To him?

Q. Yes.

A. Well, because he's an eye surgeon and I just didn't 

want to load him up, you know, with any specifics. And I had 

checked that my doors and my windows -- and I knew that at 

least for now, you know, at the moment I was safe and I just 

wanted him to give time to finish up and to get home.

Q. Did he get home after he heard that message?

A. He was home probably by 11:30 or 12:00, something 

like that.

Q. When he got there, did you explain to him about the 

message?

A. Yes.

Q. And how you were feeling?

A. Yes, yes, yes.

Q. Did you also play the message for him?

A. Uh-huh. He heard it on my voice mail, yeah.

Q. Did your husband do anything to try to figure out who 

this call came from?

A. Yes. He -- there's technology, technology 

challenged, he's not. He was able to go to my AT&T message 

service that apparently it's online and you can go in and you 

can get a copy of the phone number.

MS. FREEZE: Objection for the record, Your Honor. Just 

speculation, foundation, authentication and hearsay.

THE COURT: I'll do foundation and hearsay. Sustained.
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1 MS. SOMERVILLE: That's fine.

2 BY MS. SOMERVILLE:

3 Q. So did your husband at some point provide you with a

4 name associated with the phone number that left you the

5 message?

6 A. Right. After he found the phone number on my — my

7 voice or my phone record, then he went on -- I think he — he

8 just started going to link in social media and somehow he was

9 able to connect. He came up with the name Ben Bathen that was

10 associated with that number, and he told me that.

11 And then I said that's — that's my old — my old patient

12 from nine years ago.

13 MS. FREEZE: And Your Honor, just for the record, again,

14 the hearsay. I understand you've already given the Court —

15 the jury the limiting instruction. Just wanted to put it on

16 the record.

17 THE COURT: Yes.

18 BY MS. SOMERVILLE:

19 Q. So initially you didn't recognize the voice when you

20 first heard the message; right?

21 A. Correct.

22 Q. And then your husband did a little research and gave

23 you the name of Benjamin Bathen; correct?

24 A. Uh-huh. And showed me the phone number.

25 Q. And what about the name, I mean, connected you to

26 this message? How did you — you said you recognized it?

27 A. The name?

28 Q. Yes.



246

1 A. I'm not sure I understand.

2 Q. I'm sorry. That was a bad question.

3 Once he told you the name Benjamin Bathen --

4 A. Uh-huh.

5 Q. -- did you recognize the voice?

6 A. Yes, I made that connection, when I could — when

7 I -- I'm trying to think. Everything was -- let me see how

8 that went. When he said Ben Bathen, it was like, of course,

9 now I recognize the voice, once he -- once he gave me the name

10 that was connected to that phone number.

11 Q. And you've been thinking about Mr. Bathen. I mean

12 this has been a long time that had passed; right?

13 A. Right, right.

14 Q. Was it since -- was April of 2009, was that the last

15 time you had -­

16 A. Yes.

17 Q. -- thought about him or —

18 A. Yes.

19 Q. And did you and your husband call the Chula Vista

20 Police Department?

21 A. Yes.

22 Q. Did you give them the phone number and the name of

23 Mr. Bathen?

24 A. Right. They responded. A patrol officer came to the

25 house and gave him the information, and he also — yeah, so he

26 was there with us and made a report.

27 Q. After you made the report to Chula Vista Police

28 Department, were you still afraid?
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1 A. Yes. He instructed us in terms of some safety

2 issues, measures that we can take, and yeah, at that point I

3 was on pretty high alert.

4 Q. What safety measures did you take?

5 A. Well, we — we relooked at our security system in the

6 house. We -- my office in Chula Vista, we put -- were able to

7 get the landlord to put in security doors so that the doors

8 locked from the outside at all times.

9 I had to notify all of my colleagues because we all are

10 coming in and out of — and there's a parking lot in the back

11 that's not greatly well lit, so — so I had to let them know

12 to be cautious and that I had a threat and just to — you

13 know, I wanted to protect my colleagues and also their

14 patients that were going to be coming in and out of the

15 office.

16 And at that point, I didn't know anymore than I had just

17 received the threat and the police had taken the reports, so

18 we just started mobilizing to try to protect and just protect

19 myself as much as I could.

20 Q. Aside from your landlord putting in security doors,

21 did you take any other safety precaution methods at work?

22 A. At work. Let's see. Just when — like we would walk

23 each other out to our cars; and if we're going to be there

24 late, my husband would come to the office and drive home with

25 me. And some of the other therapists were doing things like

26 that.

27 Q. What about at your home? You said you relooked at

28 the security. What do you mean?
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1 A. Well, we had a security system that we sometimes

2 turned on and sometimes didn't ask. We just became more

3 vigilant, more focused on keeping things, you know, more

4 secure.

5 Q. Would you keep your windows and doors locked?

6 A. Yes, for a year. For a year, I — if I'm there,

7 especially if I'm there alone, I just — this is very

8 sustainable and for the earth, but I just locked the doors and

9 the windows and just keep the air-conditioning on just — I -­

10 just to keep — I just feel safer. I've just become much more

11 vigilant than I would have ever been in the past.

12 Q. Did it kind of change the way you go about your

13 everyday life?

14 A. It has. It has. I don't really like to go to

15 shopping centers anymore with garages and things like that.

16 Q. Did you know where Mr. Bathen was when the June 4,

17 2017 message was left?

18 A. No. I had no idea.

19 Q. Did that have any effect on you?

20 A. Yeah. I wish I had -- you know, I think I would have

21 been less fearful if I had known he was out of state or, you

22 know, not nearby, not in Chula Vista.

23 Q. And you didn ' t have any type of current address for

24 him; is that correct?

25 A. No.

26 Q. Did you end up receiving a second voice message?

27 A. Yes ,

28 Q. And did you recognize the voice on that message?



249

1 A. Yes .

2 Q. And who did you recognize that as?

3 A. Ben Bathen.

4 Q. When did you get that second voice message?

5 A. It was about a month later, July 3rd, July 3rd.

6 Q. Was that, again, on your confidential work message?

7 A. Yes, uh-huh.

8 Q. Do you remember where you were when you found the

9 second message?

10 A. I think I was in my kitchen again checking my

11 messages

12 MS. SOMERVILLE: Your Honor, at this time I would ask to

13 play People's Exhibit — or excuse me, Court's Exhibit 2 for

14 identification.

15 (Court's Exhibit No. 2 was identified.)

16 And I also have a transcript marked as Court's Exhibit 2A

17 for identification and copies for the jury.

18 (Court's Exhibit No. 2A was identified.)

19 THE COURT: All right. Any objection?

20 MS. FREEZE: No, Your Honor. Just --

21 THE COURT: Go ahead.

22 MS. SOMERVILLE: Your Honor, for the record at this time

23 I'm going to play Court's Exhibit 2 for identification.

24 (Audio recording played; not reported.)

25 THE COURT: All right. And again, if you can pass them

26 down to jurors 14 and 12, the transcripts.

27 BY MS. SOMERVILLE:

28 Q. Are you okay?
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1 A. Uh-huh.

2 Q. Was that the message that was left on your machine on

3 July 3rd?

4 A. Yes.

5 Q. How do you feel about hearing that?

6 A. It's — actually it's terrifying and it's

7 humiliating. It's humiliating.

8 Q. What do you mean by it's humiliating?

9 A. I just think the -- I guess the sexual content of it

10 and the explicitness of it, I guess.

11 Q. Describe for me how you felt after you get this

12 second message when you are home alone.

13 A. Well, that time I actually had enough of a visceral

14 reaction that I threw up. And then after I got over that,

15 I — I think I called my husband and then I think I called the

16 police again.

17 Q. And the second call, did you immediately recognize

18 the voice?

19 A. Yes.

20 Q. Did you get any more calls of this nature?

21 A. Yes.

22 Q. And do you remember when you got an additional call?

23 A. It was two days later, July 5th.

24 Q. How were you feeling in between, you know, getting 

25 that second call and then July 5th?

26 A. Well, I was -- I was really getting frightened

27 because it had escalated and — and the threats were much more

28 violent and explicit, and I really began to think that I was
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1 really -- my life was in danger. I mean I thought from the

2 very beginning, but it was getting more clear to me that this

3 was escalating and I could be in real danger.

4 Q. Between the July 3rd call and this -- or excuse me,

5 the July 4th call and this July 3rd call, did you know where

6 Mr. Bathen was during that basically month period?

7 A. No — did I know -- well, I know the police had

8 turned the case over to the detectives and I know the

9 detectives were working on trying to locate him.

10 Q. But did you know yourself?

11 A. No.

12 Q. So you didn't know if he was in Chula Vista when he

13 made the call?

14 A. No, no.

15 Q. And when was the third call that you received?

16 A. July 5th.

17 Q. Okay. Do you remember where you were when you

18 checked your messages again?

19 A. I think it was in my bedroom phone.

20 Q. Was anyone with you?

21 A. I think so. I can't — I think my husband might have

22 been upstairs when I took the message. But I really can't --

23 I don't recall. I don't recall.

24 Q. That's okay.

25 A. Yeah.

26 Q. Did you recognize the caller on this third call?

27 A. Yes. It was the same voice.

28 Q. And who was that?
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1 A. Ben Bathen.

2 MS. SOMERVILLE: Your Honor, I have Court's Exhibit 3 for

3 identification that I would request to play for the jury at

4 this time along with Court's Exhibit 3A marked transcript and

5 transcripts for the jurors.

6 (Court's Exhibit No. 3 was identified.)

7 (Court's Exhibit No. 3A was identified.)

8 THE COURT: Any objection?

9 MS. FREEZE: No, Your Honor. Just the repeated privilege

10 objection.

11 MS. SOMERVILLE: For the record, I'm going to play Court's

12 Exhibit 3 for identification.

13 (Audio recording played; not reported.)

14 BY MS. SOMERVILLE:

15 Q. Are you okay?

16 A. Uh-huh. I am -- I am okay.

17 Q. You talked about when you got the second call you

18 believed it was escalating. How did you feel after this call?

19 A. Well, he upped the ante when :he made threats against

20 my family, so for me to get to another level of really

21 frightened.

22 Q. Were you concerned about your daughter?

23 A. Pardon me?

24 Q. Were you concerned about your daughter?

25 A. Yes.

26 Q. How were you feeling physically after hearing these

27 threats to rape you, to rape your daughter?

28 A. Just kind of done in, I think. Is this ever going to
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1 end, you know, and how is this going to end or how could this

2 end? Am I going to be dealing with this for -- you know, way

3 into the future?

4 I mean every time I answer the phone am I going to have to

5 prepare myself for the next threat? And just that kind of

6 thing.

7 Q. Did you believe that your life was legitimately in

8 danger?

9 A. I did.

10 Q. Did you also believe that about your daughter?

11 A. Yes.

12 Q. Was this third call reported to the Chula Vista 

13 Police Department?

14 A. Yes.

15 Q. Did you let your daughter know at some point about 

16 the threats that had been made?

17 A. I did not.

18 Q. Why not?

19 A. We felt like -- my husband and I discussed it. We

20 both felt that we were doing everything that we could to set

21 up the protections that were — that we could do within the

22 law. We felt like law enforcement was really -- was really

23 supporting us, and we just elected to not tell her at this 

24 point because there wasn't — we didn't feel like there was

25 any -- much more that she could have done because everything

26 was in place and everything was in process, so I just didn't

27 want to load her up.

28 Q. As a mother, you didn't want to frighten her?
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1 A. As a mother, yeah, yeah, yeah.

2 Q. You said you were doing stuff, everything that you

3 could within the law?

4 A. Uh-huh.

5 Q. Did you end up coming to court to try, you know, to

6 get any protection in place for yourself?

7 A. Yes. I applied for a — I'm blocking right now.

8 Hang on here — a civil restraining order. I knew I would get

9 it, a civil restraining order. So I applied for a civil

10 restraining order.

11 Q. How did that process work, if you can just kind of

12 explain it?

13 A. Well, let's see. I applied. I came here and I

14 presented my — the case and it was heard by a judge. And

15 Mr. Bathen at that time had an attorney that appeared for it

16 and asked for a contingency so it was put off.

17 And then we had to come back to court again and then

18 eventually I was granted the civil restraining order for —

19 until 2020.

20 Q. Did you have to give any type of testimony or

21 statement to the Court at the restraining order hearing?

22 A. I think it was just in the transcript. I think it

23 was just in the transcript.

24 Q. Did you prepare documents and kind of explain what

25 had been going on in the threats?

26 A. Right. Right.

27 Q. And were those submitted to the Court?

28 A. Yes.
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1 Q. At that restraining order, was that the first time

2 you had seen Mr. Bathen since he had moved to the East Coast?

3 A. Yes.

4 Q. How did you feel having to come into court and see

5 him again after getting these threats?

6 A. It was just really uncomfortable. And you know, I —

7 you know, I felt — I didn't feel unsafe because I felt like I

8 had plenty of support, law enforcement support. Structures

9 around me. But I just — it was just uncomfortable. I just

10 wanted — I just wanted to do what I could to try to put

11 everything I could in my life around me to stay safe. That

12 was all it was for me.

13 So that was recommended to go ahead and get -- I know

14 there would be a criminal restraining order eventually, but to

15 have a civil restraining order would be like an extra level of

16 protection.

17 Q. Did you — after you got the restraining order, did

18 you still keep in place, you know, some of the safety

19 precautions that you had talked about before like locking the

20 door?

21 A. They're still in place. Even now. Yeah.

22 Q. Are you still afraid of Mr. Bathen?

23 A. Yes. Yes.

24 Q. Have you had any -- you know, aside obviously from

25 being afraid and having to kind of change your lifestyle,

26 protect yourself, have you had any, like, emotional or issues

27 or anything like that since this has happened?

28 A. Just a little — probably just heightened --
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1 heightened vigilance, which kind of increases just your base

2 levels of anxiety a little bit higher. Sleeping more.

3 Sleeping issues that I never had really before. But not

4 really anything -- not anything I would in any way call a

5 clinical issue, yeah.

6 Q. Aside from Mr. Bathen getting angry with you and

7 wanting to have this face-to-face sit-down basically monologue

8 to you about what his issues were when you couldn't see him

9 anymore, have you ever had any issues like this with another

10 patient?

11 A. No, I never have. Never.

12 Q. And I believe you said that you've been in the area

13 even with marriage and family therapy since 1988?

14 A. Yes.

15 Q. Before all this started, did — you have an open

16 Facebook page?

17 A. Uh-huh.

18 Q. Where you would share things?

19 MS. FREEZE: Objection. Withdrawn.

20 THE WITNESS: I have a Web page where — I have an

21 education-in-training program that I — and I offer conferences

22 twice a year, training, venues in particular, Bowen Family

23 Systems, theory training for therapists and others who want to

24 learn how to work in a particular way with families and

25 individuals and so I have that on my website. And people can

26 go there and get information about my programs and my

27 trainings.

28 /////
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1 BY MS. SOMERVILLE:

2 Q. In terms of social media, were you posting anything

3 online like pictures with you and your family or with your

4 daughter?

5 A. Well, that's the thing. Somehow I got — I don't

6 know how it happens, but I guess because my kids are on social

7 media and my friends are on social media and all of a sudden

8 I'm finding myself on social media, but I didn't actually

9 intend to be on there, but I do — I do come up on social

10 media, but I think at one time I had a Linkedln —

11 professional Linkedln and I got rid of that. And now I

12 have — I think I have some safeties that I put in so that

13 only people — only my family and my close friends can — you

14 know, can be on my Facebook account or if I have — I'm sorry.

15 I just don't know exactly how I got caught in that, but

16 somehow I got caught in that.

17 Q. Do you remember ever talking to Mr. Bathen about

18 having a daughter, mentioning that you have a daughter?

19 A. I don't recall that. I don't recall that.

20 Q. Is your daughter on social media online?

21 A. Yes.

22 MS. SOMERVILLE: Thank you. Nothing further, Your Honor.

23 THE COURT: Okay. Ms. Freeze.

24 MS. FREEZE: Thank you, Your Honor.

25 Just one moment.

26

27

28 III
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1 CROSS-EXAMINATION
2 BY MS. FREEZE:

3 Q. Good morning, Dr. Jacobs.

4 A. Good morning.

5 Q. Now, Dr. Jacobs, have you had the same office address

6 in Chula Vista since 1995?

7 A. Uh-huh.

8 Q. Is that a "yes"?

9 A. Yes.

10 Q. Okay. And I understand that you're a sole

11 practitioner and you said you share space with other

12 individuals kind of in the same realm of what you do or do

13 they do different things?

14 A. Same realm.

15 Q. And when Mr. Bathen was your patient, did he come to

16 that office?

17 A. Yes.

18 Q. Okay. And you said that was approximately five

19 sessions a year; is that correct?

20 A. Uh-huh. I think it averaged out about that, yeah.

21 Q. Until he moved to Los Angeles; correct?

22 A. Yes. Yes.

23 Q. Because then he stopped coming and you did phone

24 consultations?

25 A. Right. Right.

26 Q. And your -- your license allows for phone

27 consultations?

28 A. Yes.
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1 Q. Okay. Do you record those phone consultations?

2 A. I don't record them, no.

3 Q. Take notes?

4 A. I take notes.

5 Q. Okay. Now, when -- I recall — and I'm not sure if

6 you said this, the timeline, I know it's been some time and I

/ know you had testified as well, Dr. Jacobs, that you since

8 actually purged Mr. Bathen's file; correct?

9 A. Right.

10 Q. Did you say you purged the file in 2014?

11 A. Uh-huh.

12 Q. Is that a "yes"?

13 A. Yes.

14 Q. And — and that's the — and the rule is that you

15 purge them after seven years?

16 A. Uh-huh, from your last contact.

17 Q. Okay. So your last contact with Mr. Bathen, would

18 that be the last contact in person or over the phone?

19 A. Let's see. Over the phone.

20 Q. Okay.

21 A. Over the last — yeah, over the phone.

22 Q. And it's your testimony that the last time you had a

23 session with him was in 2008?

24 A. Uh-huh.

25 Q. "Yes"?

26 A. Yes.

27 Q. Sorry?

28 A. I'm sorry.
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1 Q. This lovely lady is trying to write down everything

2 so we want to make sure it's clear for the record.

3 A. Uh-huh.

4 Q. So — so then you would have purged the file seven

5 years after 2008?

6 A. Right.

7 Q. So that would have been 2015?

8 A. Yeah. I'm not doing the math, but seven, yeah.

9 Q. Okay. Now, this -- is it Bowen or Bowen?

10 A. Bowen. B-o-w-e-n.

11 Q. Bowen. That's Bowen Center for the study of

12 of the family; is that correct?family — study

13 A. Correct, uh-huh.

14 Q. And that's at the Georgetown Family Center?

15 A. Right.

16 Q. Is that in Washington, D.C.?

17 A. Correct.

18 Q. And do you go out there still like —

19 A. No.

20 Q. When was the last time you were out there?

21 A. I was there from 1995 to 2000.

22 Q. Okay. When you were there in the East Coast

23

, did you

have patients or were you just speaking to other colleagues?

24 A. It was just training. I was there for training.

25 Q. Okay. Did you ever have as part of that training

26 like hypothetical patients that would come in where you did

27 training sessions with individuals or anything like that?

28 A. No, no.



261

1 Q. Just with other professionals?

2 A. Yes.

3 Q. Okay. So — so that was just training so there's not

4 any type of special license that you would have just to

5 practice like in Washington, D.C. or in certain areas in that

6 area of the East Coast?

7 A. No.

8 THE COURT: And Doctor, I'm going to ask you, since we are

9 taking down everything, she can't take down two people at once.

10 So even if you know where the question is going, if you be

11 patient and wait.

12 THE WITNESS: Thank you.

13 MS. FREEZE: Thank you, Your Honor.

14 BY MS. FREEZE:

15 Q. And so when initially Mr. Bathen was referred to you,

16 it was referred — he was living on the East Coast; is that

17 correct?

18 A. That's my understanding.

19 Q. And so perhaps through that relationship you had with

20 other colleagues on the East Coast he was directed to you?

21 A. I think so. I'm not certain about that.

22 Q. And the prosecutor was kind of asking you a little

23 bit of questions in the beginning of the questioning this

24 morning about how you receive clients; right?

25 A. Uh-huh.

26 Q. Do you recall that?

27 A. Clients?

28 Q. Yes. How you receive clients
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A. Yes.

Q. And -- and you had said that you have mostly just 

like word-of-mouth referrals from other colleagues, things 

like that?

A. Uh-huh.

Q. Is that "yes"?

A. Yes.

Q. And do you do any type of, like, advertising? I know 

you mentioned your website that mentions, you know, your 

background and things like that, but do you do any type of 

like through Yelp or Review, you know, any type of Websites 

that you pay to get referrals?

A. No.

Q. Have you ever heard of a website called 

HealthGrades.com?

A. Could you repeat that?

Q. Have you ever heard of a website — a reviewing 

website that gives information to potential clients or 

patients called HealthGrades.com?

A. Health Grades, yeah, I've heard of that, yeah.

Q. Have you ever gone on the website to see what is 

written about you or reviews or anything like that?

MS. SOMERVILLE: Objection. Relevance.

THE COURT: That's just a "yes" or "no."

THE WITNESS: Yes.

BY MS. FREEZE:

Q. And you had testified earlier that you haven't had —

well, let me back up.

HealthGrades.com
HealthGrades.com
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You've been practicing since 1995 in Chula Vista?

A. 1998.

Q. And approximately how many patients do you see a 

year?

A. Probably 700 contacts a year.

Q. And you said that you treat -- your specialty is 

families as well as individuals; correct?

A. Uh-huh. And couples.

Q. Couples. And it could be, but you don't have the 

authority or the ability to prescribe medication and make 

diagnoses; is that fair to say?

A. I can make diagnoses but I can't prescribe 

medication.

Q. Okay. And so seven — around 700 clients per year 

for the past couple decades. So you've had a lot of patients; 

fair to say?

A. Yeah.

Q. You don't remember every single one of their names; 

fair to say?

A. Not off the top of my head.

Q. But if someone says a patient's name, you might say, 

oh, yeah, I treated that person or, oh, yeah, it kind of 

triggers?

A. Uh-huh.

Q. Would you say you have a pretty good memory then?

A. Yes. I think I do, yeah.

Q. And in those couple -- last couple decades of 

practicing as a psychologist seeing around 700 patients per
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1 year, it's your testimony that none of them has ever been mad

2 at you or made a bad complaint about you?

3 MS. SOMERVILLE: Objection. Misstates the testimony.

4 THE COURT: The doctor can correct her. Is that -­

5 THE WITNESS: Would you repeat the question.

6 MS. FREEZE: Sure, sure.

7 BY MS. FREEZE:

8 Q. So you had testified that — that you've never had

9 anybody this madder, this type of level of anger; correct?

10 A. Correct.

11 Q. As -- when I say this, kind of referring to these

12 voice messages; correct?

13 A. Yes.

14 Q. But fair to say, though, on the last couple decades

15 of practicing and seeing the volume of patients that you've

16 seen, fair to say that once in a while maybe a client or a

17 patient gets upset with you?

18 A. I don't -- I actually don't have any recollection of

19 that. If it was — if it happened, I'm not aware of it. I

20 haven't been made aware of it.

21 Q. Okay. So have you -- with regards to this

22  and other type of reviews, you've looked atHealthGrades.com

23 reviews that patients have given you; fair to say?

24 A. I've only looked -- I actually looked at the reviews

25 maybe twice.

26 Q. Okay. And have you ever seen a negative review?

27 A. I saw one negative review.

28 Q. Okay.

HealthGrades.com
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1 A. Yeah.

2 Q. And is that the one that was — that's on

3 ?HealthGrades.com

4 A. I don't recall.

5 MS. FREEZE: Okay. Your Honor, may I approach?

6 MS. SOMERVILLE: I haven't seen this and I'm going to

7 object that it's hearsay as well.

8 MS. FREEZE: It's -- I think it's effect on — effect on

9 the listener as it pertains to the review.

10 BY MS. FREEZE:

11 Q. Okay. So you are saying one bad review in the past

12 couple decades?

13 A. That's -- that I'm aware of, yeah.

14 Q. Now, talking about this confidential voice message

15 system that you had, has it always been through AT&T?

16 A. Uh-huh.

17 Q. Is that a "yes"?

18 A. Yes.

19 Q. I know it's unusual.

20 And you had said that the number that you have — that's

21 your contact number, the (619)525-7747 you had testified that

22 that's really been your only number that you're aware of that

23 you've used in your practice for your clients to practice;

24 correct?

25 A. Correct.

26 Q. You don't give your cell phone, your home number out;

27 right? But sometimes you'll return phone calls from that

28 telephone?

HealthGrades.com
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1 A. Right. Also, if there is any real crisis, I have

2 given my cell phone number to someone.

3 Q. Okay. And it's also in your practice that you -­

4 your general practice is not to disclose your family

5 information; correct?

6 A. Generally, yes.

7 Q. Because that's important, to have boundaries; right?

8 A. Uh-huh, uh-huh. Yes.

9 Q. Now, fair to say that you started treating or seeing

10 Mr. Bathen in 2004?

11 A. Uh-huh, yes.

12 Q. And that was when he had relocated from the East

13 Coast to Southern California for work purposes?

14 A. That's my understanding, yes.

15 Q. And he would come to your office in Chula Vista;

16 correct?

17 A. Correct.

18 Q. And during those sessions in person, would you say it

19 was a pleasant dialogue between you and Mr. Bathen?

20 A. I think we had a therapeutic alliance.

21 Q. Okay. He wouldn't make inappropriate or aggressive

22 gestures to you during those in-person contacts?

23 MS. SOMERVILLE: Your Honor, I'm going to object. Motion

24 in limine, the content of -­

25 THE COURT: Overruled.

26 MS. SOMERVILLE: Thank you.

27 BY MS. FREEZE:

28 Q. And you received — he received a referral from you
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1 from an individual that you worked with, you assumed you

2 worked with, in the East Coast; correct?

3 A. Mr. Bathen reported to me that he had been referred

4 by someone from the East Coast.

5 Q. Now, when he had — when do you recall when he moved

6 to L.A. and you started doing the phone conversations?

7 A. I really don't. I don't have -- I don't have that -­

8 Q. But he wanted to stick with you despite him moving to

9 L.A. County; correct?

10 A. Correct.

11 Q. And — and it's your testimony that you had ended

12 this relationship with Mr. Bathen around September of 2008

13 because it's your understanding he had relocated to the East

14 Coast at that time?

15 A. Right.

16 Q. When you had initially had that dialogue with

17 Mr. Bathen with regards to ending that relationship, was

18 Mr. Bathen still in California and advising you, hey, I'm

19 going to be moving; how do we do this? Or had he already

20 relocated to the East Coast?

21 A. I don't recall if he was -- I'm not sure if he was

22 here in California or if he was already back there. I'm not

23 sure.

24 Q. How -- what was your normal way of communicating with

25 Mr. Bathen when it came to scheduling appointments? Was it a

26 phone dialogue or was it e-mail?

27 A. I think it was -- it might have been both.

28 Q. Okay.
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1 A. Yeah.

2 Q. And you had said that you -- when you did learn that

3 Mr. Bathen had moved to the East Coast, you had testified

4 earlier about this continuity of care to make sure that you

5 didn't just drop him — you kind of point him in the right

6 direction; hey, if you need to chat with someone these are

7 some referrals?

8 A. Uh-huh.

9 Q. Is that correct?

10 A. Correct.

11 Q. So would you say that your communication with

12 Mr. Bathen when he was on the East Coast then was not

13 therapeutic sessions, it was just call this doctor, call this

14 doctor, best of luck to you, sir, kind of thing?

15 A. I'm trying to think. Yeah, it was more consultation.

16 I would say not therapeutic.

17 Q. What's the difference between consultation and, like,

18 a session?

19 A. As you described, you know, more like how are things

20 going and, you know, are you planning -- you know, what are

21 your plans to move on to, you know, to continue your therapy

22 and that sort of thing.

23 Q. Okay. And so that wouldn't be something that he

24 would pay for; right?

25 A. Yes, I think he did pay for that.

26 Q. He would pay for — and so it would be a normal

27 45-minute to 55-minute session?

28 A. Correct.
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1 Q. Just talking about referrals to other doctors in the

2 East Coast?

3 A. Well, I think there were some — some therapeutic

4 issues that were addressed, but -­

5 Q. But I thought you said that your license stopped at

6 the border.

7 A. Yeah. That's true. My license does stop at the

8 border.

9 Q. So it would — you would be practicing technically

10 without a license then if you were giving him therapeutic

11 sessions over the phone if he lived in the East Coast;

12 correct?

13 A. Yes.

14 Q. Is it your testimony then today, Dr. Jacobs, that you

15 did, in fact, continue to treat Mr. Bathen or have therapeutic

16 sessions when he resided in the East Coast despite not being

17 .permitted to do so?

18 A. Well, I guess I'm -- I wasn't thinking about it being

19 treatment. I was thinking about it being more transitioning

20 on as part of a termination process.

21 Q. Okay. But your testimony on direct would have been

22 that's the continuity of care. So are you then — were you

23 maybe conferencing in with other psychologists?

24 A. No.

25 Q. Okay. So approximately how many of these phone

26 conversations would you say that you had with Mr. Bathen when

27 you were aware that he lived on the East Coast where he would

28 pay you for these 45- to 55-minute sessions?
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1 A. I think it was maybe three, three sessions.

2 Q. Okay.

3 A. Three or four.

4 Q. And so — and this is all just, hey, these are

5 referrals for you to talk to?

6 A. Well, my intention was for that, but the -- the

7 client had — you know, had — this was reciprocity in terms

8 that he wanted to talk about or he would share with me, but I

9 considered it more of a consultation.

10 Q. A therapeutic consultation, though; correct?

11 A. Yes.

12 Q. And he's living on the East Coast and you are in

13 California?

14 A. Right, right.

15 Q. So technically you weren't supposed to be doing that;

16 correct?

17 A. I think ethically I was supposed to be doing it

18 because it wasn't appropriate for me to just cut him off and

19 drop him.

20 Q. Right. But you said a number of times today as well

21 as at the preliminary hearing last year as well as to the many

22 Chula Vista Police Department officers that you've spoken to

23 over the last year that it's pretty straightforward, you -­

24 once they move, you can't really provide any more therapeutic

25 sessions; correct?

26 MS. SOMERVILLE: Object to the form of the question.

27 THE COURT: Sustained.

28 MS. FREEZE: The form as it being compound.
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1 THE COURT: Referring to many conversations, vague.

2 MS. FREEZE: Sure.

3 THE COURT: No foundation. Compound.

4 BY MS. FREEZE:

5 Q. Fair to say, Dr. Jacobs, you mentioned a number of

6 times that your license stops at the border; correct?

7 A. Correct.

8 Q. So would your sessions with Mr. Bathen then, when he

9 had moved to the East Coast, would those be doctor-patient

10 privilege type of conversations?

11 A. Yes.

12 Q. Because you are talking about treatment; correct?

13 A. Right.

14 Q. And when would you say that you recall — you said

15 that you understand the relationship ended in September of

16 2008; is that correct?

17 A. Right.

18 Q. Okay. So if there was correspondence between you and

19 my client in April of 2008 —

20 A. Uh-huh.

21 Q. — discussing times to discuss — or times to have

22 sessions and he was living on the East Coast, would that be 

23 incorrect?

24 A. Well, the correspondence in April was really related

25 to the previous -- what was upset that he had with me, that's

26 what -- that's the April contacts were about.

27 Q. And I apologize, Doctor. I mean April of 2008.

28 A. In April 2008. Okay. Could you track it back for
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1 me? I'm lost.

2 Q. It's been some time. I appreciate it.

3 So if there's communication between my -- well, let me

4 just ask you this.

5 Do you recall communicating with my client via e-mail in

6 April of 2008 when he was living on the East Coast?

7 A. Yes.

8 Q. Okay. And when -- and there was discussions

9 regarding appointments and scheduling. What were those

10 appointments, were those therapeutic sessions?

11 A. The 2008 e-mails were him outlining his grievances to

12 me so it wasn't about making appointments.

13 Q. Okay. Maybe I'll refresh your recollection with an

14 e-mail that you had sent to my client.

15 MS. SOMERVILLE: Your Honor, I'm going to object to the

16 memory of the witness being refreshed. She never indicated

17 that her memory needs to be refreshed.

18 THE COURT: Sustained.

19 MS. FREEZE: Well, Your Honor, I believe -­

20 THE COURT: Don't argue in front — let's take a brief

21 sidebar.

22 Excuse us, ladies and gentlemen.

23 MS. FREEZE: And just to — if — Your Honor, if I may just

24 pick up where we left off so there's not -­

25 BY MS. FREEZE:

26 Q. Dr. Jacobs, and again, I know it's been 10 years so

27 if you need a moment, and that's fine, I'm just trying to make

28 sure I understand the communication with my client when he was
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1 on the East Coast.

2 So you had testified that your license stops at the

3 border; correct?

4 A. Correct.

5 Q. And so -- and you had just a moment ago testified

6 that -- that e-mail correspondence when he was on the East

7 Coast was more about him laying out in grievances and things

8 like that; correct?

9 A. Uh-huh, uh-huh.

10 Q. So if I have an e-mail correspondence between you and

11 my client in April of 2008 where you are discussing

12 appointment times — do you recall that?

13 A. I don't. I don't. Could I -- could I see that or --

14 Q. Sure.

15 MS. FREEZE: Your Honor, may I approach?

16 THE COURT: Sure.

17 BY MS. FREEZE:

18 Q. It's an e-mail, appears to be an e-mail between you

19 and my client in April of 2008 discussing scheduling.

20 THE COURT: Okay.

21 BY MS. FREEZE:

22 Q. April of 2008. I'll just say that.

23 A. Okay.

24 Q. Does that refresh your recollection?

25 A. Uh-huh.

26 Q. Do you recall e-mailing with my client then in April

27 of 2008?

28 A. I don't recall it, but I see it there in writing,
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so —

Q. Okay. And in that, he's living in the East Coast at 

that time; correct?

A. I think so.

Q. Okay. And your — and isn't it true that now that 

you've had an opportunity for your memory to be refreshed and 

looked at this document, it appears to be scheduling sessions 

with Mr. Bathen?

MS. SOMERVILLE: Object. It did not refresh the witness's 

memory.

THE COURT: Sustained.

MS. FREEZE: I believe, Your Honor, when I showed it to her 

she had indicated that —

THE COURT: You can -- we can have the last question before 

our break whether or not it refreshes the witness's memory.

BY MS. FREEZE:

Q. Did this refresh your recollection or your memory 

speaking with Mr. Bathen via e-mail in April of 2008?

A. I'm — right now I'm trying to recollect because the 

e-mails that I was referring to was in February 2009, so 

that's -- so I'm getting confused with the timeline. I'm 

sorry.

I might have to have you — I'm not clear about this — 

the timing on this in terms of when he met -- when he moved 

and when — and when we had further conversation. So I'm 

just -- I'm confused about it at this point.

Q. Okay. Did you have a chance to read this document, 

though, when I showed it to you?
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A. I skimmed it.

Q. Okay. Did it appear to have your proper e-mail 

address on it?

A. Can I look at it again?

MS. FREEZE: If -- Your Honor, if I may approach?

MS. SOMERVILLE: Object as hearsay.

THE COURT: I'm sorry.

MS. SOMERVILLE: I'm going to object as hearsay, Your 

Honor.

THE COURT: I'm going to allow just to do the e-mail 

address and then we're going to break.

MS. FREEZE: Okay. Thank you, Your Honor.

THE WITNESS: That's my e-mail.

Yeah, okay. That's my e-mail.

BY MS. FREEZE:

Q. Okay. And -­

THE COURT: All right. And so, as I said, that was the 

question for the break.

All right. So we're going to take our noon recess at this 

time, ladies and gentlemen, until 1:30.

Please remember not to form or express an opinion. Don't 

talk to anybody about any subject connected with this matter 

and don't do any research or investigation.

I'll see you all at 1:30. Thank you.

And ma'am, you may step down. Thank you.

(The following proceedings were held in open court

outside the presence of the jury:)

THE COURT: And we're on the record outside of the presence
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1 of the witness and the jury.

2 And Counsel, you know, I think you had made your point. I

3 don't know how much longer I'm going to allow you, just as a

4 keeper of the time, this really has — I allowed you to go

5 into it because it was brought up by the prosecution as far as

6 communication, but this really is not the issue in this case.

7 So you have on the record her stating that there was some

8 therapy that was done perhaps in these conversations, not

9 really clear. She doesn't remember the timeline. But you got

10 all that. You can't practice outside of the border.

11 That's not what we're here about. But, as I said, I

12 allowed you, but we're not going to go on for another

13 half-hour.

14 MS. FREEZE: I certainly understand, Your Honor. It's just

15 her credibility.

16 THE COURT: And it's done. You know, yes. You're entitled

17 to attack her credibility. I think you've done it. We're

18 getting a little repetitive on it now.

19 So if you want to finish up this subject matter, unless

20 you have something to offer me at this point that's going to

21 not be more of the same.

22 MS. FREEZE: I think I just have one or two — one question

23 and then I'm done with that.

24 THE COURT: Okay. Excellent.

25 MS. FREEZE: Thank you.

26 THE COURT: Same wavelengths.

27 MS. FREEZE: Glad we're on the same page, Your Honor.

28 THE COURT: Thank you. I'll see you all at 1:30.
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1 (Lunch recess.)

2 * * *

3 (The following proceedings were had in open court in

4 the presence and hearing of the jury.)

5 THE COURT: All right. We're back on the record with

6 everyone present. Do we have the witness?

7 All right. Dr. Jacobs, do you understand you are still

8 under oath?

9 THE WITNESS: Yes.

10 THE COURT: Okay. Thank you.

11 All right. Ms. Freeze.

12 MS. FREEZE: Thank you, Your Honor.

13

14 CROSS EXAMINATION (RESUMED)
15 BY MS. FREEZE:

16 Q. Good afternoon, Dr. Jacobs.

17 A. Good afternoon.

18 Q. So just a quick recap. We were just discussing in

19 the morning hour some e-mail correspondence with Mr. Bathen

20 from April of 2008?

21 A. Right. Right.

22 Q. And we had — you had indicated, I think, the last —

23 the thing that you had indicated before the noon lunch hour

24 was that — that you had confirmed that that was, in fact,

25 your e-mail address?

26 A. Yes.

27 Q. And now that that's now been marked as Court's

28 Exhibit 35 for the record and this was -- and this is dialogue
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1 via e-mail with my client when he's on the East Coast;

2 correct?

3 (Court's Exhibit No. 35 was identified.)

4 A. Correct.

5 Q. Now -­

6 A. I assume he's on the East Coast.

7 Q. And is that because of the nature of the e-mail, the

8 substance of the e-mail with regard to timing?

9 A. I just assume that it's coming from the East Coast

10 because he had moved back there.

11 Q. Okay. And so — and you had said that you had still

12 communicated with him briefly for this continuity of care;

13 correct?

14 A. Correct.

15 Q. But you had also said that during those sessions, you

16 were, in fact, charging him for those sessions; correct?

17 A. Yes.

18 Q. Now, that was in April. Do you recall continuing to

19 speak with Mr. Bathen for the next several months into the

20 summertime of July of 2008?

21 A. 2008, okay. I think it was like February 2008.

22 March. I'm -- I'm just having to pull this up out of memory

23 because I don't have anything to refer to. I think there were

24 three sessions during that -- during that time.

25 Q. Do you recall scheduling a time to speak with

26 Mr. Bathen in July of 2008 at — July 10th of 2008 at

27 3:00 p.m., your time? Do you recall making that appointment

28 with Mr. Bathen?
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1 A. I don't recall that.

Q. And would it refresh your recollection to look at an

3 e-mail correspondence with Mr. Bathen?

4 A. Yes.

5 MS. FREEZE: Your Honor, may I approach?

6 THE COURT: Yes.

7 MS. FREEZE: And Your Honor, for the record I did provide

8 the prosecutor copies of the e-mail.

9 THE COURT: Okay.

10 MS. FREEZE: Thank you.

11 BY MS. FREEZE:

12 Q. Showing you what's been previously marked as Court's

13 Exhibit 36 -­

14 (Court's Exhibit No. 36 was identified.)

15 THE COURT: Did you say it's marked as an Exhibit 36?

16 MS. FREEZE: (Nods head.)

17 THE WITNESS: Yes.

18 BY MS. FREEZE:

19 Q. Has your memory been refreshed?

20 A. By looking at that, yes, that's my e-mail address.

21 Q. Okay. Do you — in the e-mail correspondence, you

22 provide a telephone number that's different than the telephone

23 number that you testified on direct as the one that you use.

24 And on direct examination, you indicated that since you've

25 been practicing, you've used a 619 number and I believe you

26 indicated that's 525-7747. Now, that's been your only number

27 since you've been in practice?

28 A. That's my only private practice number, yes.
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Q. And looking at the e-mail correspondence with

Mr. Bathen, isn't it true that you asked him to contact you on 

a different phone number?

A. Could I look at that number?

Q. Yes.

MS. FREEZE: Your Honor, if I may approach?

And Your Honor, just for the record, we can have a brief 

sidebar if you'd like if the Court has any concerns.

THE COURT: I have no objection. I mean I have heard no 

obj ection.

MS. FREEZE: Okay.

THE WITNESS: Yes, that's my cell phone number. 

BY MS. FREEZE:

Q. Okay. So — and this correspondence, the number 

that's then included in the e-mails is your cell phone number?

A. Yes.

Q. Okay. And then do you recall speaking with

Mr. Bathen via e-mail in September of 2008, about two to three 

months later?

A. Speaking to?

Q. Via e-mail.

A. Via e-mail. I have to see the record, but I think -­

I would have to verify that.

Q. Do you recall confirming a meeting with him or some 

type of appointment with him and confirming it for Tuesday, 

September 23rd at your time?

A. I don't remember.

MS. FREEZE: Your Honor, may I approach?
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MS. FREEZE: Thank you.

And for the record, showing the witness what's been 

previously marked as Court's Exhibit 37.

(Court’s Exhibit No. 37 was identified.)

THE WITNESS: Okay. 

BY MS. FREEZE:

Q. Does that refresh your recollection?

A. That's 2008. Yes.

Q. Do you recall scheduling — now that your memory has 

been refreshed — scheduling an appointment with Mr. Bathen in 

September of 2008 at 4:00 p.m. your time?

A. If that's what it says in the e-mail. I am having a 

hard time recalling that. It's just been a long time.

Q. Do you recall now that you've had an opportunity to 

look at this e-mail correspondence of my client explaining to 

you that he's teaching at Boston University?

MS. SOMERVILLE: Objection. Hearsay.

THE COURT: Sustained.

MS. FREEZE: All right. I'll move along. 

BY MS. FREEZE:

Q. Now, when -- later when there was some communication 

with Mr. Bathen, I believe the following year in 2009, there 

was some requests, I think you had testified to, about him 

asking for some type of apology. Do you recall testifying to 

that?

A. Yes.

Q. At any point did you apologize to Mr. Bathen?
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1 A. I think I — I think I sent an e-mail. First of all,

2 I asked him to send me his mailing address. His snail mailing 

3 address so I can send a letterhead with — you know, with my

4 response to it and he wouldn't give me his address.

5 Q. And then in 2009, you had reminded Mr. Bathen at some

6 point that you weren't allowed to continue with therapeutic

7 sessions due to him living in Boston; correct? Or in the East 

8 Coast?

9 A. Yes.

10 Q. But you had previously for the last several months at

11 least set up some type of appointment with him; right?

12 A. Yes. And as I said, those appointments were set up

13 as part of my continuity of care process in terms of

14 terminating the therapeutic relationship.

15 Q. So the e-mails that I have shown you from April 2008,

16 July 2008 and September of 2008 marked as Exhibits 35, 36 and 

17 37, those were a part of continuity of care?

18 A. Right. Right.

19 Q. And at any point, did you stop charging him for those

20 continuity of care or were they always charged?

21 A. They were always charged.

22 Q. And so at some point now then in early 2009, you say

23 we can't do this anymore kind of dialogue; correct?

24 A. Right. I mean, I felt that at this point that it was

25 time for him to — I had given him referrals and it was time

26 for him to follow-up and move on to another provider.

27 Q. Okay. And so it appeared then in your opinion or

28 what you believed and how you had testified on direct
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1 examination in that he was maybe agitated, I think you said,

2 that this was ending, this relationship was ending?

3 A. Yes. That was my take on it.

4 Q. And isn't it true at any — at any point isn't it

5 true that my client had maybe — had brought to your attention

6 that perhaps that he would contact like an ethical committee

7 due to this relationship ending?

8 A. He did say that he would -- he was going to contact

9 an ethical committee.

10 Q. And that was because he realized that you were

11 perhaps practicing when you should not have been practicing or

12 were not permitted?

13 MS. SOMERVILLE: Objection. Speculation.

14 THE COURT: Lacks foundation. Argumentative.

15 BY MS. FREEZE:

16 Q. And at some point did you prepare some type of letter

17 to correspond to Mr. Bathen about the final termination of

18 this relationship?

19 A. Uh-huh. Yes.

20 Q. And was that just, like, attached to an e-mail

21 because you weren't able to mail it to him?

22 A. Exactly.

23 Q. Okay. And at any point at that time, did he call and

24 leave angry messages or did he contact you either on your work

25 number or this cell phone number that he had and contact you

26 and yell at you or become angry with you regarding this

27 termination?

28 A. No. No.
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1 Q. And then nine years you don't hear anything from him;

2 correct?

3 A. Right.

4 Q. As far as you know, he lives in the East Coast still?

5 A. Uh-huh.

6 Q. Is that a "yes"?

1 A. Yes. Yes. Sorry.

8 Q. That's okay. And then you receive this message

9 that -- that's been played for the jury and that the first one

10 was in June; correct?

11 A. June.

12 Q. Of 2017?

13 A. Yes. June 2017.

14 Q. And initially you hear it. And do you listen to it

15 like a number of times?

16 A. No. I heard it one time and —

17 Q. And just called your husband?

18 A. When my husband --

19 THE1 COURT: Wait. Stop, both of you. Let's have a

20 question -- one question, one answer. One question, one

21 answer. Thank you.

22 BY MS. FREEZE:

23 Q. So you listened to it one time?

24 A. The first time, one time.

25 Q. And then the first thing you did then was contact

26 your husband; correct?

27 A. Correct.

28 Q. Okay. And you didn't contact the police, you just
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waited for your husband to come home?

A. Right.

Q. And you said that you -- you're not very tech savvy, 

your husband was able to go into your voice mail account and 

get the number and all that; correct?

A. Correct.

Q. Okay. And at any time up to this point had you 

received any type of client leaving a message disgruntled or 

angry about anything in the 20-some-odd years that you had 

been practicing?

A. No, not that I can recall.

Q. Not refuting a bill or anything like that?

A. No.

Q. Okay. And then you said that you had — while you 

were waiting for your husband to come home, you said you kind 

of locked up your house; correct?

A. Right.

Q. But as far as you know, you had -- well, you had 

never in your previous contact with any of your clients 

provided them your residence address; correct?

A. Correct.

Q. Because that would be outside the boundaries that you 

had talked about; correct?

A. Right. Yes.

Q. Now, when you called the police, did you contact 

Chula Vista Police Department or did your husband contact 

them?

A. I contacted them.
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1 Q. Okay. And was that just contacting the normal

2 Chula Vista Police Department number or was it 911?

3 A. It was the normal number.

4 Q. And then do you recall speaking with an Officer De La

5 Pena from the Chula Vista Police Department?

6 A. Yes.

7 Q. And he -- in fact, he came to your home?

8 A. He did.

9 Q. And do you recall speaking with Officer De La Pena

10 and advising him that this call kind of came out of the blue,

11 it was totally unexpected?

12 A. Yes.

13 Q. And — and that as far as you knew, he had left

14 California and lived in the East Coast; correct?

15 A. Correct.

16 Q. And do you recall Officer De La Pena advising you

17 that based on the notion that Mr. Bathen likely still resided

18 on the East Coast that there might not be any type of imminent

19 threat or danger to you? Do you recall having a conversation 

20 with him about that?

28 Mr. Bathen at all threaten your colleagues or neighbors in

21 MS. SOMERVILLE: Objection. Hearsay.

22 MS. FREEZE: Effect on the listener.

23 THE COURT: Overruled — not overruled. Sustained.

24 MS. FREEZE: Okay.

25 BY MS. FREEZE:

26 Q. And I know that you had said that you took some

27 safety precautions at your office. At any point did
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your office building?

A. Not to my knowledge.

Q. Now, I want to talk just briefly about this 

restraining order hearing, the civil harassment restraining 

order hearing.

You hadn't seen -- when you came to that hearing, you 

hadn't seen Mr. Bathen since sometime in 2008 before he moved 

to the East Coast; correct?

A. Correct.

Q. Okay. And with regards to the mention in the third 

call of your daughter, it wouldn't have been in your practice 

to disclose to any patients that -- your family makeup or if 

you have children or anything like that; correct?

A. Not as a policy. There are times when, you know, 

things -- you can say things that are -- if there are -- would 

be therapy appropriate you can mention something. In general, 

no.

Q. And when you -- do you recall around -- you don't 

have to give me the specific date, Dr. Jacobs, but do you 

recall around what month of last year that you filed the civil 

harassment restraining order?

A. Let me see. It must have been maybe the end of -­

maybe the end of July, middle or end of July.

Q. And when you filed the restraining order, you had to 

serve him in some manner; correct?

A. Right.

Q. How did you go about serving Mr. Bathen with the

restraining order so he was placed on notice and could show
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1 up?

2 A. Well, on the advice of the detectives who were on the

3 case, they instructed me to file a restraining order and then

4 they would have it served wherever he was located.

5 Q. Were you part -- part of — fair to say part of the

6 requirement when you file a restraining order is you have to

7 show to the Court like proof of service. Did you yourself

8 file the proof of service or how did you show to the Court

9 that he had been served, if you recall?

10 MS. SOMERVILLE: Objection. Relevance.

11 THE COURT: Sustained.

12 MS. FREEZE: With regards to his location, Your Honor, at

13 the —

14 THE COURT: The fact that she received -­

15 MS. FREEZE: Your Honor, if I may just briefly, it goes to

16 where my client was at the time of the hearing, at the time of 

17 this incident.

18 THE COURT: You don't have a foundation for that.

19 MS. FREEZE: Can I attempt to lay the foundation?

20 THE COURT: You may.

21 MS. FREEZE: Thank you.

22 BY MS. FREEZE:

23 Q. Do you -- do you recall at all filling out a proof of

24 service and filing it with the Court?

25 A. A CH-200. I have that in my paperwork at home. I

26 think so. I recall filling out some things, but I'm not sure.

27 When you say -- when you say serving you, like, are you asking

28 me did — was I involved in serving the subpoena?
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1 Q. No, no, no. Not at all, Dr. Jacobs. And I apologize

2 if I wasn't clear. Let me back up a little bit.

3 When you initially filed the civil harassment restraining

4 order, you had to fill out a bunch of forms; right?

5 A. Right. Right, right.

6 Q. A lot of paperwork involved?

7 A. Right.

8 Q. And part of the requirement in order to proceed with

9 the proceeding, you have to show that the other person, the

10 respondent, had been served. Were you aware of that when you

11 filled out the packet?

12 A. Right, right.

13 Q. You represented yourself in that civil harassment

14 restraining order; correct?

15 A. Correct.

16 Q. And so at any point did the Court require you to file

17 a proof of service to let the Court know that the respondent,

18 Mr. Bathen, had been served?

19 A. Somehow I don't recall it coming back to me.

20 Q. Okay. Would looking at the proof of service, would

21 that refresh your recollection?

22 A. I'm sure it would help.

23 MS. FREEZE: Your Honor, may I approach?

24 MS. SOMERVILLE: I'm going to object on relevance at this

25 point.

26 THE COURT: Let me see counsel.

27 (Sidebar; unreported.)

28 lllll
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BY MS. FREEZE:

Q. Dr. Jacobs, when -- ultimately when you appeared at 

the civil harassment restraining order, Mr. Bathen was there?

A. With his attorney, yes, his first attorney.

Q. Okay. And prior to, the hearing was actually 

continued one time?

A. Yes.

Q. Okay. And is it your understanding that Mr. Bathen 

was served with notice of the restraining order hearing?

A. Yes.

Q. And is it — do you — is it your understanding that 

Mr. Bathen was served with notice of the restraining order 

hearing in Virginia?

A. That was my understanding.

Q. And that's where -- and it was your understanding 

that that's where he resided at that time?

A. That's -- that's what -- he was -- I didn't locate 

him, but I guess the investigation located where he was 

residing.

Q. Thank you.

And I also -- Dr. Jacobs, you had testified that you are 

continuing to follow some of the safety precautions that you 

employed back in June and July of last year; correct?

A. Correct.

Q. But in that year, Mr. Bathen hadn't come to your 

place of employment; correct?

A. No.

Q. And he hadn't come to your home?
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1 A. No.

2 MS. FREEZE: Just one moment.

3 Nothing further. Thank you.

4 THE COURT: Okay. Ms. Somerville.

5 MS. SOMERVILLE: Thank you.

6

7 REDIRECT EXAMINATION
8 BY MS. SOMERVILLE:

9 Q. Dr. Jacobs, you would have these in-person sessions

10 with Mr. Bathen when you began treating him. Can you describe

11 for us just kind of how -- what was kind of the back and

12 forth? I mean I know some people listen. Some people talk.

13 I mean what was kind of the -- how did they work? I mean did

14 Mr. Bathen talk a lot? Did you take notes? Can you explain

15 that?

16 A. It's reciprocal interaction of languaging and

17 talking; and, you know, I do keep notes. I keep, you know,

18 case file notes about the themes of the session basically, and

19 so he brings up -- maybe he walks in and brings up things that

20 are -- a client will bring up something that's on their mind

21 and introduce it is as a topic and then we begin to dialogue

22 about it and process it.

23 Q. Do you prompt them to kind of get things out when

24 you're in the session?

25 A. At times when it's appropriate, you know. Many, many

26 people come in and they're ready, they know what they want to

27 talk about and they know what the topic, they know what's on

28 their mind and then they just start, you know, sharing what — 
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what's going on or something that happened that week or some 

issue that's come up recently or something like that.

Q. Was that how it was with Mr. Bathen when he came in 

and be open to talking and talk to you?

A. Yes, yes.

Q. And when you had your phone sessions with him, when 

he was here in California?

A. Uh-huh.

Q. Was that more along the same lines of how you would 

have the, you know, talking, taking notes and -­

A. Yes.

Q. Same situation?

A. Uh-huh. Very much so, yeah.

Q. And in treating him, I mean, was he willing to talk 

and did he express himself freely?

A. Yes.

Q. Was that also the same kind of setup when he was on

the East Coast and you were doing the continuation of care?

A. Yes.

Q. Is it fair to say Mr. Bathen didn't come in and just 

sit there, not really say anything in the sessions?

A. He was quite interactive.

Q. When your husband mentioned to you the name Benjamin 

Bathen, he said it kind of — it clicked; is that right?

A. Uh-huh.

Q. This is who left this message?

A. Uh-huh.

Q. You have to answer out loud.
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Q. That's okay.

So aside from the name, can you tell me what it was that, 

you know, clicked with you about this voice on this first 

message?

A. It was just the inflection, I think, the -- the high 

pitch of the voice. And I had an experience in sessions where 

he could -- he could get agitated, not towards me, but about 

something else. And I had experienced him getting amping up 

and getting agitated and I had experienced his voice sounding 

like that when he was anxious or angry or stirred up.

So that was real clear, you know, for me that when I heard 

it, it just clicked that I had heard this voice before and 

that it was Mr. Bathen's voice.

Q. Do you have the e-mails from when you were 

communicating with Mr. Bathen when he moved back to the East 

Coast?

A. Everything was purged when I purged his chart, his 

f ile.

Q. When you heard the second call that you received on 

July — the 4th — excuse me, July 3rd, when you got that 

call, did you recognize the same characteristics in his voice?

A. Absolutely. Only it was more heightened, the 

intensity was more heightened.

Q. The July 5th call as well, did you recognize the 

voice based on his tone and based on inflection the things 

that you describe for us?

A. Yes, yes.
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1 Q. Did Mr. Bathen ever, you know, not pay you or fall in

2 arrears?

3 A. No, not that I'm aware of. I have a billing service

4 who does all of my billing; so most of that is handled by my

5 service. So I would have been notified of it, notified if

6 something untoward like that was going on. I never got any

7 information that he wasn't paying or that -- whatever.

8 Q. When you would speak with Mr. Bathen in these

9 sessions when he was up in the Los Angeles area, was that over

10 your work phone or would that be with your cell phone?

11 A. My cell phone in my office.

12 Q. In your office?

13 A. Uh-huh. My cell phone in my office. I don't have a

14 land phone in my office.

15 Q. And is that the same phone that you continued then to

16 speak with him on when he moved back to the East Coast?

17 A. Correct.

18 Q. Do you know about how many times you spoke with him

19 on the phone when he moved back to the East Coast?

20 A. Let me think. I think probably five times, I think.

21 Five or six. Five. All kind of blurred, but I think about

22 that many times.

23 Q. And I think you also had mentioned earlier that, you

24 know, patients would -- they'll leave you messages about

25 scheduling or rescheduling, that type of thing. Was that

26 something that would happen with Mr. Bathen?

27 A. I don't recall. I think he did contact me by e-mail

28 to schedule and maybe we — I don't recall. I don't recall if
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1 I had messages from him to wanting to schedule per my — you

2 know, by my voice mail or my cell phone. I think it was

3 primarily through e-mail.

4 Q. Is that your cell phone? Do you normally use that

5 then when you're communicating with a client, like doing a

6 phone session?

7 A. Yes.

8 Q. Do you provide them with your home number?

9 A. No.

10 Q. And do you have another cell phone that you use at

11 all?

12 A. No.

13 Q. Have you ever gotten, you know, any threats from any

14 other clients on your cell phone?

15 A. No.

16 Q. So the three calls that you've identified as

17 Mr. Bathen leaving them for you, those are the only

18 threatening calls you have gotten in I believe it's around 22

19 years of practice?

20 A. Correct.

21 Q. Have you ever had any other clients, you know,

22 threaten to sue you over the years?

23 A. No.

24 Q. Have you ever had any other clients demand that you

25 sit down with them, have a face-to-face conversation, really a

26 one-sided conversation so they can air their grievances with

27 you?

28 A. No, I never had that.
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1 MS. SOMERVILLE: I have no further questions, Your Honor

2 THE COURT: Ms. Freeze.

3 MS. FREEZE: Thank you.

4

5 RECROSS-EXAMINATION
6 BY MS. FREEZE:

7 Q. Dr. Jacobs, with regards to your practice, do you -­

8 or in the past or currently, do you provide phone

9 consultations to other patients?

10 A. In my practice?

11 Q. Yes.

12 A. Yes.

13 Q. Okay. And in your practice, whether it's phone

14 consultations or in-person consultations, do patients at times

15 get anxious as you had said earlier Mr. Bathen would in the

16 past, would they get anxious or change the level of their

17 voice when they are on the phone with you or in person?

18 A. Not generally.

19 Q. Every patient is just very calm, doesn't get upset?

20 MS. SOMERVILLE: Objection. Misstates the testimony.

21 THE COURT: Overruled.

22 THE WITNESS: That means I can answer?

23 THE COURT: Yes.

24 THE WITNESS: Not to me directly. They — maybe their

25 intensity go up based on the fight they had with their husband

26 the night before or they're worried about their child, you

27 know, something like that, but not -- not anything directed at

28 me.
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BY MS. FREEZE:

Q. Right. And I'm sorry. I wasn't clear.

When the prosecutor was asking questions just a moment ago 

about recognizing Mr. Bathen's voice, you had said in the past 

when you were speaking with him that sometimes he would -- his 

voice would get high because he would be anxious about other 

things; correct?

A. Correct.

Q. So other patients, do their tone changes when they're 

talking about things that make them anxious or upset?

A. Yes.

Q. That's why they're coming to you; right?

A. Right.

Q. Okay. Now, I want to make sure I'm understanding 

this with the phones. Your work number and the number that 

was called in these three instances in June and July of last 

year is (619)525-7747; correct?

A. Yes.

Q. And earlier — earlier you had testified that you 

don't give your cell or your home number out usually; correct?

A. Correct.

Q. But you had with Mr. Bathen; correct?

A. Well, if I had -- yes. I guess, yes, I did.

Q. And with regards to a threat to sue, isn't it true 

really that Mr. Bathen had notified you that he was exploring 

the option of maybe contacting some type of ethical board with 

regards to making a complaint against you; correct?

A. Would you say that — ask the question again? I'm
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1 sorry. I lost it.

2 Q. That's okay. I wasn't very clear. I apologize.

3 Isn't it true that Mr. Bathen in 2009 during the

4 dissolution of your relationship with him that his contact

5 with you and his dialogue with you was about making some type

6 of complaint to the board that deals with your license?

7 A. Well, I took it as a threat because he had said he

8 wanted to — he had put down some parameters for how we had to

9 have the next contact, and I would have to — I would have to

10 sit and not respond and listen to everything he had to say.

11 And I forget what else was in there.

12 And then if I didn't do that, then he was going to report

13 me to my board.

14 Q. Okay. But it — he wasn't asking for a face-to-face

15 because he was living on the East Coast; right?

16 A. At one point he said he might — he might want to

17 come back out and sit down and have a face-to-face at one

18 point.

19 Q. Okay. But no lawyers contacted you?

20 A. No.

21 Q. You didn't receive any type of demand letter,

22 anything like that?

23 A. Nothing like that.

24 Q. Okay. And ultimately he didn't come out banging on

25 your door?

26 A. No, he didn't.

27 Q. Demand any type of face-to-face conversation?

28 A. No.
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1 MS. FREEZE: Okay. Thank you. Nothing further.

2 THE COURT: Ms. Somerville.

3 MS. SOMERVILLE: I have nothing further, Your Honor.

4 THE COURT: May this witness be excused?

5 MS. SOMERVILLE: Yes.

6 MS. FREEZE: Yes.

1 THE COURT: Okay. Thank you very much, ma'am. You may

8 step down.

9 MS. SOMERVILLE: Your Honor, the People will call Gregory

10 Gain.

11 THE CLERK: Do you solemnly state under penalty of perjury

12 that the evidence you give in this matter shall be the truth,

13 the whole truth and nothing but the truth?

14 THE WITNESS: Yes, I do.

15 THE CLERK: Please have a seat at the witness stand.

16 And for the record, please state your full name and spell

17 your last name.

18 THE WITNESS: Gregory Gain, G-a-i-n.

19 THE CLERK: Thank you.

20

21 GREGORY GAIN,
22 called as a witness on behalf of the People,

23 having been first duly sworn, testified as follows:

24

25 DIRECT EXAMINATION
26 BY MS. SOMERVILLE:

27 Q. Good afternoon.

28 A. Good afternoon.
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Q. How are you employed?

2 A. I am a police officer employed by the County of

3 San Diego, the District Attorney's Office, and I'm currently a

4 supervising investigator in the South Bay branch.

5 Q. How long have you been an investigator with the

6 District Attorney's Office?

7 A. I started with the District Attorney's Office in

8 1998; and prior to that, I worked for 11 years as a police

9 officer with the City of La Mesa.

10 Q. What do you do as -- just kind of in general as a

11 supervising investigator for the District Attorney's Office?

12 A. When cases come to the District Attorney's Office,

13 they're sent based primarily on investigations from the local

14 law enforcement agencies. So our duties vary depending on the

15 case. Some cases come to us and the investigation is complete

16 and we have very little interaction, perhaps serving

17 subpoenas. Some cases need a lot of additional investigation.

18 Once the case has been issued by the District Attorney's

19 Office, any further investigation that needs to be done is

20 done by the officers in our agency. So they could include

21 doing search warrants for locations looking for additional

22 evidence.

23 We can — we get involved with conducting threat

24 assessments on cases where victims or witnesses -- where there

25 is a possibility there could be retaliation. We do additional

26 interviews, look for additional witnesses and additional

27 suspects.

28 And our investigation may lead to bolstering the
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1 investigation that was sent to us or may lead to exonerating

2 somebody who perhaps was falsely accused. So what we do

3 really varies depending on the case that comes in, but it can

4 be from very little to almost reinvestigating the entire case.

5 Q. Okay. You've been with the office for a long time,

6 since 1998?

7 A. Yes.

8 Q. So are there different units that you've worked in in

9 different assignments?

10 A. Yes. I've -- when I came, I started in our fraud

11 unit. I was transferred and worked in the narcotics task

12 force. I had also served in the narcotics task force while I

13 was at La Mesa P.D. so I spent a total of 11 years -- over 11

14 years at narcotics task force.

15 I've been assigned to our juvenile branch. I've been

16 assigned to Superior Court downtown where I worked in our

17 major violators unit. I also worked our gang prosecution

18 unit. And now currently the supervisor here in South Bay.

19 Q. When you said you worked at La Mesa Police Department

20 before coming to the District Attorney's Office, what did

21 you -- what did you do at the La Mesa Police Department?

22 A. Started in the patrol division and eventually became

23 a detective. My primary duties while I served as a detective

24 there were working in the robbery, narcotics and vice units.

25 But La Mesa being a small agency, we don't have the luxury of

26 only focusing on one particular area. So when there was a

27 significant crime, a homicide, a rape, something like that, we

28 would all work together as a team.
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So my experience while I was assigned to work robbery 

included just about any violent crime that occurred in the 

city.

Q. As a part of your duties as an investigating district 

attorney, do you have to deal with cell phones and cell phone 

records?

A. Yes, I do. And I've been doing that quite 

extensively while working over at the narcotics task force. 

That was a tool that we used quite regularly when doing our 

investigations. And also in the major violators unit, it was 

something we did quite extensively to help show that suspects 

were in the vicinity of robberies that occurred as part of a 

series or as part of a residential burglary series.

We did quite a bit of cell phone exploitation, not only 

with the actual device itself being able to download and 

examine text messages, phone calls, things of that nature, but 

also doing the cell tower exploitation and getting call detail 

records from phone companies.

Q. Do the law enforcement agencies -- I mean you get 

cases for follow-up investigation from them at times. Did 

they also do this type of work?

A. Yes. All -- any of the police officers have the 

ability to do it. Certainly some of the smaller agencies 

don't have some of the mapping tools when it comes to cell 

tower tracking that I have available to me at the District 

Attorney's Office.

And in some cases, certainly, you may have crimes where 

they involve multiple agencies and no one agency has a greater
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1 stake in that investigation so they don't do it. And when it 

would come to me, the District Attorney's Office, I would be

3 the one trying to pull all of the cases together and then I

4 would write search warrants for things like the cell tower

5 data. So they can do it. It all depends on their resources

6 and their investment in the case.

7 Q. We'll get back to, you know, cell records in a little

8 bit.

9 But I want to ask you about when a person is taken into

10 custody here in San Diego County, the downtown jail, are they

11 able to make phone calls?

12 A. Yes. Actually the suspects arrested for crimes, the

13 females booked into — are booked into Las Colinas out in

14 Santee, males generally go to the central jail downtown but

15 they can also be booked -- males and females can be booked

16 into the Vista detention facility.

17 When somebody is booked in, everybody knows we have rights

18 to make phone calls. And what the Sheriff's Department does

19 when a person is booked in, they set up a phone account for

20 them. They're allowed to select a pin number and then they're

21 put into a holding tank that has phones that they can pick up

22 and use. They can make as many local calls as they would

23 like.

24 Once they move from that -- the booking cell into their

25 housing module where they're going to be kept, then they

26 actually have to have a phone account that has money on it.

27 So family, friends are allowed to go online and deposit money

28 into an inmate's phone account or they can make a call to a
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1 person outside of the jail facility; and if that person agrees 

to accept the toll charges, they can complete their phone call

3 that way. But they are all done through the recorded monitor

4 jail system, the phone system that all the county facilities

5 have.

6 Q. Is that monitored by the Sheriff's Department?

7 A. Yes.

8 Q. Are you able to access these phone calls as a law

9 enforcement officer?

10 A. Yes. And being that I work for the County, just as a

11 Sheriff's Department does, we're given direct access, which

12 means I don't have to send or request to one of the detention

13 investigations unit detectives and have them pull it. I have

14 access to the system that's called Securus and I have access

15 to the Securus to search and monitor phone calls on my own.

16 Q. Are the phone calls recorded?

17 A. Yes, they are.

18 Q. Is there any, you know, warning or anything like that

19 that's given to an inmate letting them know that these phone

20 calls are recorded before they start their conversation?

21 A. Yes. They record an announcement that plays at the

22 beginning of the call. It's not only audible to the inmate

23 who is placing the call, but to the person who is receiving

24 the call. They are told that they are receiving a call from

25 an inmate in the San Diego County jail facility, and then it

26 talks about if they're an attorney or a clergymen, that they

27 can decline the call and have their phone number set up so

28 that law enforcement doesn't record it and listen to it
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1 inadvertently, so they can — attorneys, clergy people like

2 that that have privileged communications can actually block

3 their number and it won't actually go into the recording

4 system; so it tells both parties to the communication that the

5 phone call is being recorded.

6 Q. Are you listening to these calls — do you ever

listen to it in real time or can you — say a call was made in

8 September. Can you go grab that call in October?

9 A. You can do both. If -- the system does give you the

10 ability to monitor it real time, and certainly in certain

11 circumstances, that may be a prudent thing to do, especially

12 if you think there's imminently going to be a threat to

13 somebody's life or safety or destruction of evidence, that's

14 typically when you would do that.

15 More often than not at the District Attorney's Office,

16 because our involvement comes after the case has been

17 submitted to the D.A.'s office for prosecution, we're kind of

18 behind the curve, so we do go back. The system retains the

19 jail calls for about one year. So I've — I've actually been

20 able to go back a little longer than one year and retrieve

21 calls and review them at that point; so they are recorded and

22 stored.

23 There's unfortunately a finite amount of space that those

24 calls can be stored; so eventually the system will drop them

25 off.

26 Q. Were you assigned to do some follow-up investigation

27 into this case where Mr. Bathen was charged?

28 A. Yes, I was.
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1 Q. Part of that follow-up, did you then access some jail

2 calls that were associated with Mr. Bathen?

3 A. Yes, I did.

4 Q. How did you locate those calls?

5 A. They were located by running a search through the

6 Securus system using Mr. Bathen's name. You can also search

7 the system for calls made from a booking number. You can

8 search for calls made to particular phone numbers.

9 There's also an advanced voice biometrics that will

10 allegedly identify somebody's voice and can tell you if they

11 are using somebody else's phone account to make a phone call.

12 I personally have never had any luck with that, but this was

13 all done by searching his inmate account under his name.

14 Q. And were you able to retrieve any calls made by

15 Mr. Bathen while he was in the San Diego County jail?

16 A. Yes, I did.

17 Q. How many calls did you retrieve, if you recall?

18 A. I believe it was 13, but I'm not a hundred — I would

19 have to refer to my notes to give you an exact number.

20 Q. If you have them with you? Do you have a copy of

21 your report?

22 A. Yes, I do. Yes. It was 13 calls.

23 Q. Were they all telephone calls or were any of these

24 visits?

25 A. Now you're going to have to make me look again.

26 Q. If that would refresh your memory.

27 A. It would refresh my recollection.

28 Q. Please do that.
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1 A. Three of them were social visits.

2 Q. So those are also recorded?

3 A. Yes, they are.

4 Q. Is that video recorded or is that also just audio

5 recorded?

6 A. These are just audio recorded. The jail visitation

7 system operates similar to making a phone call similar to what

8 you might have seen in the movies where two people are sitting

9 in chairs facing each other and there's a pane of glass in

10 between them and each one has a phone that they pick up and

11 they communicate that way.

12 When a person is brought down to that visitation room for

13 a social visit, the deputies log their phone and attribute

14 that phone conversation to that particular inmate using his

15 inmate phone account.

16 Q. When you accessed -- excuse me.

17 Mr. Bathen's phone calls and social visits, had you had an

18 opportunity to listen to the phone calls that were made to

19 Dr. Jacobs?

20 A. Yes, I had.

21 MS. SOMERVILLE: Your Honor, if I may, I have an audio CD

22 to play at this time. It is marked as Court's Exhibit 4 for

23 identification. There's also an attached copy of a transcript.

24 It's marked as 4A.

25 (Court's Exhibit No. 4 was identified.)

26 (Court's Exhibit No. 4A was identified.)

27 THE COURT: Ms. Freeze?

28 MS. SOMERVILLE: This is call No. 1.
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1 THE COURT: Any objection?

2 MS. FREEZE: No, Your Honor. That's fine.

3 THE COURT: And give an extra copy of the transcript.

4 MS. SOMERVILLE: For the record, I'm going to play what has

5 been marked Court's Exhibit 4 for identification.

6 THE COURT: And I believe counsel have already waived

7 reporting.

8 MS. SOMERVILLE: Yes, Your Honor.

9 (Audio recording played; not reported.)

10 BY MS. SOMERVILLE:

11 Q. Was that a complete and accurate recording of one of

12 the jail calls that you monitored from Mr. Theule's account —

13 excuse me, from Mr. Bathen's account?

14 A. Yes, it is.

15 THE COURT: All right. If everyone would pass down their

16 transcript, please, to Jurors 12 and 14.

17 MS. SOMERVILLE: Your Honor, at this time I have another -­

18 I actually have three, so the Court is aware, exhibits. It's

19 also another jail call. It's marked as Court's Exhibit 5, also

20 with transcript marked as Court's Exhibit A for identification.

21 I'd ask permission to play that at this time.

22 (Court's Exhibit No. 5 was identified.)

23 (Court's Exhibit No. 5A was identified.)

24 THE COURT: Any objection?

25 MS. FREEZE: No, Your Honor.

26 THE COURT: Go ahead.

27 BY MS. SOMERVILLE:

28 Q. Court's Exhibit 5, is that a complete and accurate
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1 recording of one of the calls that you monitored from

2 Mr. Bathen's account?

3 A. Yes, it is.

4 MS. SOMERVILLE: Your Honor, the next exhibit I have is

5 Court's Exhibit 6 for identification.

6 (Court's Exhibit No. 6 was identified.)

i I also have a transcript that's marked as Court's

8 Exhibit 6A and transcripts for the jury.

9 (Court’s Exhibit No. 6A was identified.)

10 I'd ask permission to play that at this time.

11 THE COURT: Any objection?

12 MS. FREEZE: No, Your Honor.

13 THE COURT: Go ahead.

14 (Audio recording played; not reported.)

15 BY MS. SOMERVILLE:

16 Q. Was that a complete and accurate recording of one of

17 the calls that you accessed from Mr. Bathen's jail account?

18 A. Yes, it is.

19 MS. SOMERVILLE: I have one more, Your Honor. Court's

20 Exhibit 7 for identification.

21 (Court's Exhibit No. 7 was identified.)

22 There's also a transcript that has been marked as Court's

23 Exhibit 7A for identification.

24 (Court's Exhibit No. 7 A was identified.)

25 I'd request permission to play that at this time

26 THE COURT: Any objection?

27 MS. FREEZE: No, Your Honor. That's fine.

28 THE COURT: Go ahead.
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1 (Audio recording played; not reported.)

2 BY MS. SOMERVILLE:

3 Q. Was that also a complete and accurate recording of

4 one of the jail calls that you reviewed from Mr. Bathen's

5 account?

6 A. Yes, it was.

7 THE COURT: All right.

8 MS. SOMERVILLE: I'm sorry, Your Honor.

9 THE COURT: It's about time for a break. Is this a good

10 time?

11 MS. SOMERVILLE: Yes.

12 THE COURT: Okay. And we're going to take our afternoon

13 recess at this time, ladies and gentlemen, for 15 minutes.

14 Same admonition to keep an open mind. Don't form or

15 express an opinion and don't talk to anybody about any subject

16 connected with this matter. Don't do any research or

17 investigation.

18 I'll see you in 15 minutes.

19 (The following proceedings were had between the Court

20 and counsel out of the presence and hearing of the

21 jury.)

22 THE COURT: All right. We'll be in recess.

23 (Recess taken.)

24 (The following proceedings were had in open court in

25 the presence and hearing of the jury.)

26 THE COURT: All right. We're back on the record with

27 everyone present.

28 We have our witness on the stand.
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1

2

And Ms. Somerville.

MS. SOMERVILLE: Thank you.

3 BY MS. SOMERVILLE:

4 Q. What were the dates of the calls that you monitored?

5 A. That I'm going to have to refer to my notes on. I

6 don't remember the dates.

Q. If you could please do that.

8 A. Yeah. The dates the jail calls were monitored were

9 from September 16th, 2017 through September 17th, 2017.

10 Q. Did you have a chance to speak with Carolyn Jacobs

11 about this case?

12 A. Yes, I have.

13 Q. Did you end up coming to court with her for a

14 restraining order hearing?

15 A. Yes, I did. That was on the afternoon of

16 September 18th.

17 Q. Had you discussed with her any type of, you know,

18 safety concerns or anything like that?

19 MS. FREEZE: Objection. Calls for a hearsay.

20 THE COURT: This is just a "yes" or "no."

21 THE WITNESS: Yes.

22 BY MS. SOMERVILLE:

23 Q. When you came to the court hearing with her on

24 September 18th of 2017, was Mr. Bathen in court out of

25 custody?

26 A. Yes, he was.

27 Q. Do you see Mr. Bathen here in court today?

28 A. Yes, I do.
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Q. Can you please identify him by describing the color 

of shirt he's wearing and where he's located in the courtroom?

A. The gentleman sitting at defense table wearing the 

blue shirt with a dark blue tie.

MS. SOMERVILLE: Thank you.

Could the record reflect the witness has identified 

Mr. Bathen?

THE COURT: Yes.

BY MS. SOMERVILLE:

Q. Now, I want to kind of switch gears and talk about 

cell phone records. Did you get a search warrant for call 

detail records associated with phone number (617)992-4648?

A. Yes, I did.

Q. And have you gotten cell phone records before, 

reviewed them in the course of your duties?

A. Yes, I have. On numerous occasions.

Q. And were you able to determine who the cell phone 

provider was for this phone number?

A. Yes. It was T-Mobile.

Q. Did you end up getting records from T-Mobile for that 

specific phone number?

A. Yes, I did.

Q. What do the call detail records include?

A. The call detail record, essentially it includes all 

the information that the cell phone companies need for their 

billing and it tracks whether it was an incoming call or an

27

28

outgoing call. It documents where the call originated from

and the terminating number that was called.
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1 It also includes if there's any special features used

2 during that call, like three-way calling or a call forwarding.

3 These are all things that cell phone companies keep as records 

4 for billing purposes.

5 MS. FREEZE: And Your Honor, just with regards to -- I

6 would object just as foundation as to testimony regarding

7 specific call detail records. I'm not sure if there's been a

8 foundation laid as to his -­

9 THE COURT: If the objection is lack of foundation —

10 MS. FREEZE: Yeah.

11 THE COURT: -- I don't think there's a lack of foundation

12 yet.

13 MS. FREEZE: Okay.

14 MS. SOMERVILLE: Thank you.

15 BY MS. SOMERVILLE:

16 Q. Is that what you were provided from T-Mobile in this

17 case, the call detail records?

18 A. Yes.

19 Q. Are those some of the things that were included in

20 the records that you received?

21 A. Yes.

22 Q. Was there also -- I know you mentioned that they keep

23 these for billing purposes. Was the bill and subscriber

24 information contained in the call detail records as well?

25 A. Yes.

26 MS. SOMERVILLE: Your Honor, may I approach?

27 THE COURT: Yes.

28 Hill
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1 BY MS. SOMERVILLE:

2 Q. Investigator Gain, I'm going to give you a packet of

3 some exhibits. They're 8-by-ll copies of some documents here.

4 They are labeled Court's Exhibit 8 through 18. I want to go

5 through them one by one. They have been provided to defense

6 counsel as well.

7 Looking at Court's Exhibit 8, do you recognize this

8 document?

9 (Court's Exhibit No. 8 was identified.)

10 A. Yes. This is the subscriber information sheet or a

11 portion thereof that I received from T-Mobile.

12 Q. Some areas have been highlighted on it. Did it come

13 like that or —

14 A. No.

15 Q. But does this appear to be an accurate representation

16 of the subscriber information that you received via the search

17 warrant?

18 A. Yes, it does.

19 MS. SOMERVILLE: Your Honor, may I publish as we go?

20 THE COURT: Any objection?

21 MS. FREEZE: I would just reiterate my foundation objection

22 as it pertains to the maps and the connection with the CDRs.

23 THE COURT: I don't think that's what this is.

24 MS. FREEZE: Okay.

25 MS. SOMERVILLE: No.

26 THE COURT: Exhibit 8, these are Exhibits 8 through 18.

27 Any objection to those?

28 MS. FREEZE: No, Your Honor.
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1 THE COURT: Okay.

2 MS. SOMERVILLE: May I?

3 THE COURT: Yes. I'm sorry.

4 MS. SOMERVILLE: That's okay.

5 BY MS. SOMERVILLE:

6 Q. So I'm going to put up on the screen — I know it's

7 kind of hard to read. So for the jurors, I'm going to ask you

8 some questions about this document, and just if you can maybe

9 point those out to them as we go, if that's okay.

10 A. Okay.

11 Q. I know there's a pointer right behind you as well.

12 THE COURT: And Juror No. 1, can you see?

13 JUROR NO. 1: It's a little hard for me to see.

14 THE COURT: Not too much.

15 MS. SOMERVILLE: Sorry.

16 THE COURT: That's fine.

17 BY MS. SOMERVILLE:

18 Q. So in Court's Exhibit 8, there is red box in the top

19 column. Can you tell us what that is?

20 A. That's the subscriber name that was provided by

21 T-Mobile for the phone that I submitted the search warrant on

22 the phone number for.

23 Q. And what does it list as the subscriber name?

24 A. It says in prepaid none, customer.

25 Q. And what does that mean, if you know?

26 A. There's two types of phone plans. You can have a

27 conventional post paid plan where you subscribe to a service,

28 you get to use the phone. And then at the end of the month
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1 you get a bill for all of the features and calls and things

2 like that that you utilize for that phone.

3 And then there are now prepaid phones where you're paying

4 in advance. You get a card, you can add minutes to the phone

5 and you can use the phone as long as you still have minutes on

6 it.

7 The difference is in a post payor, a conventional billing

8 plan, the phone companies will require that you provide

9 information so they know where to find you if you don't pay

10 the bill.

11 In a prepaid, you don't have to actually provide any

12 information to register the phone in your name because you've

13 put minutes on it. You can just use those minutes; and when

14 you're out, you don't accrue a debt, the phone just stops

15 working.

16 So this tells me that this was a prepaid phone and the

17 user of the phone did not provide an actual name when they

18 subscribed to it.

19 Q. Below the red box there's a green box. And can you

20 tell us what's enclosed within that?

21 A. Included in that, that's the subscriber address

22 and -- and it has the address 1132 North Kentucky Street,

23 Arlington, Virginia 22205.

24 Q. And below that there's a box in blue. Can you tell

25 us what that is?

26 A. Yeah. That's the subscriber status. And the records

27 that I received from T-Mobile indicate that the service had

28 been canceled.
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1 Q. And when you got these records, did the provider

include in the documents that you get instructions how to read 

3 their provider information and their cell call detail records?

4 A. Yes. They include instructions for both the

5 subscriber information section and for the call detail records 

6 section.

7 Q. Now, if you could go down, there is in the middle

8 column, I guess, it's account details. There are a couple

9 lines that are enclosed in red. Can you tell us what those

10 are?

11 A. Yes. Those two right there, the account effective

12 date showing that the phone was activated on September 1st,

13 2014. And the account expiration date showing that the

14 service was terminated or canceled on September 4th, 2017.

15 Q. And if you can go down to that last row. Can you

16 tell us what is enclosed in the green box.

17 A. That's the MSISDN number, and that is the phone

18 number that is associated with that particular phone account.

19 And this one it is (617)992-4648.

20 Q. And there's a blue box at the bottom of the page.

21 Can you tell us what that indicates?

22 A. That's the MSISDS market and which is essentially

23 when you have an area code for your phone, 617 is the area

24 code for Boston, so if you had a 619 in there, it would read

25 San Diego for the market area.

26 Q. Thank you.

27 If you could look at Court's Exhibit 9 for identification.

28 Do you recognize that document?
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1 (Court's Exhibit No. 9 was identified.)

2 A. Yes, I do.

3 Q. And is that a continuation of what we're looking at

4 in Court's Exhibit 8?

5 A. Yes, it is.

6 Q. I'm going to put that on the screen. Can you tell us

7 in the red boxed area what is being shown there.

8 A. There's a billing birthdate; and in this particular

9 document, it shows that there was a birthdate listed of

10 November 30th, 1977.

11 Q. Thank you.

12 And below that, in the green box, what is being shown in

13 that?

14 A. The green box there is showing a billing address and

15 that, like on the first page, is 1132 North Kentucky Street,

16 Arlington, Virginia 22205.

17 Q. And then finally on this exhibit in the blue box,

18 what is that showing again?

19 A. That's showing a contact number for the subscriber,

20 and that's the phone number actually for the phone

21 (617)992-4648.

22 Q. Thank you.

23 If you could, would you please look at Court's Exhibit 10

24 for identification. Do you recognize what's being shown in

25 that?

26 A. Yes, I do. This is the call detail records from

27 June 4th, 2017.

28 Q. I'm going to show you Court's Exhibit 10 for
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1 identification on the screen. Can you tell us in the red

2 boxes up there what we're looking at?

3 (Court's Exhibit No. 10 was identified.)

4 A. Yeah. The header seems to be shifted a little bit on

5 this. The first section here would be the date column, and

6 that's the date of a particular phone call and on this one was

7 June 4th, 2017. The time listed on there is listed as in

8 military time as 08:24 and 37 seconds.

9 With these phone documents, telephone subscribers send all

10 of these documents with a time in universal time code, which

11 is also Greenwich Mean Time or in the military is referred to

12 Zulu time. It's the international timeline where time for our

13 purposes starts.

14 So depending on where you are on the globe, you will have

15 a time difference between the universal time code and

16 San Diego, which, depending on the time of the year, whether

17 it's daylight savings or not, it's going to be seven or eight

18 hours. So this does show universal time showed of 08:34 and

19 37 seconds.

20 Next column showing the duration of 80 seconds. The M.S.

21 originating is the call type for that particular handset, and

22 it's just showing whether this is a voice call that was

23 initiated from this phone. It would be different if it were a

24 text message or if it were an incoming phone call. So "M.S.

25 originating" says that it is a voice call, does show that the

26 direction is outgoing and the calling number is the number of

27 the handset that's placing the call. In this case, it was

28 (617)992-4648.
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1 And then you have the dialed number — or the — I'm

sorry, yes, the dialed number of (619)525-7747. That also

3 shows as the called number and it would show possibly a

4 difference if you were calling a phone that had call

5 forwarding or some other feature to it that you're calling a

6 number and it's referring you to a different phone number.

7 And then, again, the destination number or the -- is the

8 one down there. Again, the chart is a little skewed, but the

9 destination number where the call ultimately ended was

10 (619)525-7747.

11 And then you have the IMSI, which is a code that's

12 attached to the subscriber information on a phone. It's the

13 international mobile subscriber information.

14 Next number over is the IMEI, which is the international

15 mobile electronic information. It's the -- a special code

16 that's for that particular device.

17 So SI is for the subscriber information and El is for the

18 electronic device information like the serial number of that

19 phone.

20 And then you have the code over there that is -- their

21 completion code showing that it was completed successfully.

22 And then to the right, that's the cell tower information.

23 This first number, the 4619 one, is what's called the LAN

24 number. It's the local area number. And then that number on

25 the far right, the 37518 is the actual cell tower.

26 So if you look at it kind of like a city address, the LAN

27 tells you you're in the city of Chula Vista. The actual cell

28 tower will tell you that you are at 300 Third Avenue, or 300
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1 "H" Street, which is where we'd be right now. So the LAN is

2 an overall area.

3 And then there's all these specific towers, and I believe

4 there's about 404 towers in that local area number.

5 MS. FREEZE: And Your Honor, just with regards -- just

6 objection as to foundation as to knowledge of the witness and

7 cell phone towers.

8 THE COURT: Sustained.

9 MS. FREEZE: Motion to strike.

10 THE COURT: It will be stricken as to the cell tower

11 information.

12 MS. FREEZE: Thank you.

13 BY MS. SOMERVILLE:

14 Q. If you could go towards Exhibit 11 for

15 identification.

16 (Court 's Exhibit No. 11 was identified.)

17 A. Yes.

18 Q. And do you recognize -- well, is that just a —

19 basically what you just indicated to us from the call detail

20 records in the previous exhibit which was Court's Exhibit 10?

21 A. Yeah. This is a synopsis that was typed out of the

22 call and this looks like it's a snip -- computer snip of the

23 screen showing what we just talked about on the previous page.

24 Q. Okay. And this is a call from June 4th of 2017?

25 A. Yes.

26 Q. Were these phone numbers pertinent in your

27 investigation?

28 A. Yes. They had been — the (619)525-7747 had been
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identified as the business phone number for Carolyn Jacobs and 

the (617)992-4648 had been identified as the phone number that 

left the threatening messages that was -- they were left from 

by Mr. Bathen.

Q. Thank you.

Could you go to Court's Exhibit 12 for identification. 

And just does this appear — do you recognize what's been kind 

of snipped out of some records?

(Court's Exhibit No. 12 was identified.)

A. Yes. This is also a portion of the call detail 

records from July 3rd showing two calls. The first one at 

19:48:02 hours in universal time code with the duration of 34 

seconds. The one right after it at 19:52:26 hours in 

universal time code, both of them show as originating outgoing 

calls. The second one was 60 seconds in duration. Both of 

them show the calling number as (617)992-4648 and both of them 

were to Carolyn Jacobs' number, (619)525-7747. And then on 

the far right, it does show that both of those calls were 

successfully completed.

Q. Okay. Thank you.

If you could look at Court's Exhibit 13 for 

identification. Do you recognize that as basically kind of a 

recap of what you just explained for us in Court's Exhibit 12? 

(Court's Exhibit No. 13 was identified.)

A. Yes. For the two calls on July 3rd. It's the 

synopsis and then the snip from the records from the computer.

Q. Okay. And again, the same phone numbers that one had

been associated with the call made to Dr. Jacobs and then also
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A. Yes. The called number is Dr. Jacobs' work number 

and the calling number, if I understood you correctly, that's 

the number that called and left the threatening message.

Q. Thank you.

If you could look at Court's Exhibit 14 for 

identification. Do you recognize this from the call detail 

records that you received?

(Court's Exhibit No. 14 was identified.)

A. Yes, I do.

Q. I'm going to show that to you right now. And what is 

being displayed in the red box?

A. Just like with the previous calls, shows that on 

July 5th, 2017 at 1314 hours and 53 seconds in universal time 

code, there was a 78-second call that originated -- it was an 

outgoing call from (617)992-4648, the dialed number, and the 

number that actually was the destination number is Carolyn 

Jacobs' number, (619)525-7747.

Q. Thank you.

If you could look at Court's Exhibit 15 for 

identification. Do you recognize that, again, as a synopsis 

of what is contained within the records and also the call 

being isolated from the call detail records?

(Court's Exhibit No. 15 was identified.)

A. Yes. It's the same synopsis as the other ones for 

the call on July 5th and the snip from the computer-generated 

records that were sent to T-Mobile.

Q. Thank you.
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1 Are you able to use the call detail records that you

2 received from T-Mobile and put them into some sort of mapping

3 program to show you locations of towers and calls that are

4 made?

5 A. Yes. We have a tower tracking program that is

6 utilized by the District Attorney's Office and what it

7 essentially does is it takes the call detail records and it

8 will import the cell tower locations, date and times of the

9 calls and it will merge them with a Google map which

10 essentially just creates a visual map showing which cell

11 towers were utilized for calls during the period of records

12 that we import into it. Also included on that map is the

13 azimuth or the sector.

14 THE COURT: Is that the question anymore?

15 MS. SOMERVILLE: No, that's fine, Your Honor.

16 THE COURT: Okay.

17 BY MS. SOMERVILLE:

18 Q. Let me ask you another question.

19 A. Okay.

20 Q. Have you used that program before as a part of your

21 job when you get cell phone records to map out the call detail

22 records?

23 A. Yes, I have.

24 Q. And have you done that in this case as well?

25 A. Yes, I did.

26 Q. And did that then provide you with some Google map

27 images that mapped out what the call detail records had shown?

28 A. Yes.
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determine where a tower was? Does that make sense?

A. The towers when we get the call detail records and 

T-Mobile in their records actually includes the latitude and 

longitude for the tower that was used. So it will actually 

put a marker on that Google map where the tower was.

It also interprets from the data on many cell phone towers 

there are three antenna, it's called an azimuth, and basically 

it's a sector to give you 360-degree coverage on a cell phone 

tower. So each azimuth or sector is 120 degrees roughly.

MS. FREEZE: And sorry to interrupt. Objection. Just 

foundation as to —

THE COURT: Sustained.

MS. FREEZE: Thank you.

Motion to strike.

THE COURT: I think everything beyond the T-Mobile records 

indicate which cell towers — trying to recall some of the 

testimony. But as far as I think, that's fine. That came 

directly from the T-Mobile records. I'm not going to strike 

that, but the extrapolation from those records that was 

testified to, I will strike that with lacking foundation. 

BY MS. SOMERVILLE:

Q. Are you familiar basically with how call detail 

records — well, have you reviewed them before? I think you 

said that you've done that?

A. Yes, I have.

Q. Okay. And have you then used the tower tracker as 

well to take the — to take the call detail records and then
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1 map them out?

2 A. Yes.

3 Q. Did you do that in this case?

4 A. Yes, I did.

5 Q. And were you able to create any Google images based

6 off of the information in the call detail records with the

1 tower tracker?

8 A. Yes, I did.

9 Q. Okay. And can you look at Court 's Exhibit 16 for

10 identification.

11 (Court's Exhibit No. 16 was identified.)

12 A. Okay.

13 THE COURT: And I think I might have misled counsel with

14 Court Exhibit 16, say, because I thought that the Exhibits 8

15 through 18 were all just cell phone records and I think counsel

16 made an objection to the tower locations.

17 MS. FREEZE: Correct, based on —

18 THE COURT: So — so just some -- before you publish, I'm

19 going to -- some foundation and then I'll give Ms. Freeze an

20 opportunity to object.

21 BY MS. SOMERVILLE:

22 Q. When you received these records from T-Mobile, aside

23 from what we looked at in Court's Exhibits -- I believe it was

24 eight through —

25 THE COURT: Fifteen.

26 BY MS. SOMERVILLE:

27 Q. — fifteen, is there any information in those that

28 you received that gives you addresses or latitude and
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1 longitude regarding cell phone towers?

2 A. Yes, there is.

3 Q. Okay. And was that — are you then able to use that

4 information from the documents with the tower tracker to make

5 a map that maps out where those cell tower locations are

6 located?

7 A. Yes. Actually I could put in the latitude and

8 longitude into a Google search bar and it will bring the same

9 map. What the tower tracker does is it basically simplifies

10 it. It reads that latitude and longitude without me having to

11 type it in individually. It reads it from the call detail

12 records and it puts it onto the map.

13 Q. Okay . So is it like a mapping software type of

14 program?

15 A. Yes.

16 Q. So you don't have to actually sit there and figure

17 out maybe on .a map or something yourself?

18 A. That is correct.

19 2. Have you done that previously when looking at records

20 and preparing reports and things off of those?

21 A. Yes, I have.

22 Q. And did you do that in this case with the latitude

23 and longitude for cell towers in order to create some maps

24 showing where towers were located for this particular phone

25 number?

26 A. Yes, I did.

27 Q. And if you could -- what was the date range that the

28 records from T-Mobile encompassed?
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1 A. I believe it was June 1st to July 6th.

2 Q. What year?

3 A. I'm sorry. 2017.

4 Q. Now, Court's Exhibit 16 for identification, do you

5 recognize that as one of the Google maps that you prepared

6 based off of the call detail records you received from

7 T-Mobile?

8 A. Yes, I did.

9 MS. SOMERVILLE: Your Honor, may I publish?

10 MS. FREEZE: Your Honor, just object as to foundation.

11 If we can have a quick sidebar on this issue.

12 THE COURT: All right.

13 (Sidebar; unreported.)

14 THE COURT: Thanks for your patience, ladies and gentlemen.

15 Sometimes this is just inevitable. But we're ready to go

16 again.

17 MS. SOMERVILLE: Thank you.

18 BY MS. SOMERVILLE:

19 Q. You've used this software before for the tower

20 tracker to map call detail records?

21 A. In at least 20 different cases.

22 Q. And have you found it to be reliable programming

23 software?

24 A. Yes. And when I do mapping using these records, I'll

25 actually go back and physically type in latitude and longitude

26 that's included in there to make sure that what I am seeing on

27 an independent search matches what the -- this tower tracker 

28 program is showing me and also look to make sure from the call
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1 detail records that date and times match up to the calls that

2 are being displayed on there.

3 Q. Did you do that in this particular case?

4 A. Yes, I did.

5 Q. Okay. And I believe it was misplaced for a second.

6 Here we go.

7 So Court's Exhibit 16 for identification, is this a map

8 that you generated through the tower tracker with the latitude

9 and longitude for cell phone towers?

10 A. Yes, it is.

11 MS. SOMERVILLE: Your Honor, may I publish this?

12 THE COURT: Any objection?

13 MS. FREEZE: I renew my previous objection as foundation.

14 THE COURT: All right. Overruled.

15 MS. SOMERVILLE: Thank you.

16 BY MS. SOMERVILLE:

17 Q. So Court's Exhibit 16 for identification, can you

18 just tell us — I just want you to tell me is this the mapping

19 that you did with the call detail records from the records you

20 received from Mr. -- well, from the T-Mobile search warrant?

21 A. Yes.

22 Q. Okay. And what area on the Google map is this

23 showing?

24 A. This is showing the area of Arlington, Virginia.

25 Q. In the call detail records that you looked at, did

26 those -- I know you said that they have a latitude and

27 longitude, but for cell towers, did they also include physical

28 addresses for some of those?
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A. Yes, it did.

Q. And Arlington, Virginia, does it also show another 

area or city on this particular map?

A. It's Washington, D.C.

Q. Okay. And there are some they look kind of like pie 

shapes, one looks like a circle lower down to the left-hand 

corner. What are those?

A. Those are the sectors of the cell tower that are used 

for each call. What you see here actually --

Q. Let me stop you for a moment.

A. Okay.

Q. So the yellow — you said those are — do those 

represent cell towers from the call detail records based on 

the latitude and longitude?

A. What the yellow represents is the antenna on the cell 

tower. Those smaller circles, you see a small little yellow 

black dot with the yellow circle and a black circle around it, 

that represents the actual tower. And then the pie shapes and 

some of them overlap show the actual antenna, the azimuth 

that's used for the actual cell tower.

Q. And this map that was generated from all of the call 

detail records that you received showing from June 1st to 

July 6th of 2017?

A. Yes. This represents all of the calls during that 

time period.

Q. And did you point out any specific locations on this 

particular Google map?

A. Yes. I typed in the address for Mr. Bathen's -- his
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1 work address.

2 MS. FREEZE: Your Honor, objection.

3 THE COURT: Sustained.

4 MS. FREEZE: Motion to strike.

5 THE COURT: It will be stricken. There's no foundation.

6 BY MS. SOMERVILLE:

7 Q. Did you listen to -- we played some jail calls

8 earlier here in court; is that correct?

9 A. Yes.

10 Q. And did Mr. — did you hear in Mr. Bathen's jail

11 calls him giving a work address?

12 A. Yes. And a name of the business.

13 THE COURT: Sir, the question was: Did you hear an

14 address?

15 THE WITNESS: Yes.

16 BY MS. SOMERVILLE:

17 Q. And did he provide a home address in the jail calls?

18 MS. FREEZE: And I would just object. Misstates testimony.

19 I don't believe that there was any work address that was

20 provided in any of the jail calls.

21 MS. SOMERVILLE: I will withdraw that question.

22 THE COURT: I don't know there was an address given. I

23 don't know from the ones I heard.

24 MS. SOMERVILLE: If I said that, I misspoke. I apologize.

25 BY MS. SOMERVILLE:

26 Q. Was there a home address for Mr. Bathen given in the

27 jail calls that you listened to?

28 A. Yes. The home address was —
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1 Q. Okay. And did you list that on Court's Exhibit 16?

2 A. Yes, I did.

3 Q. And can you show us where that is on the exhibit?

4 A. That's here, the 1132 North Kentucky Street in

5 Arlington.

6 Q. And did you also listen to the jail calls and hear

7 Mr. Bathen say where he was working prior to coming out to

8 California when he was in custody?

9 A. Yes. That he was working at the nonprofit in

10 Washington, D.C. and he gave the name of the nonprofit.

11 MS. FREEZE: And Your Honor, just object as it pertains to

12 misstates testimony. I believe that the jail call didn't

13 have -- the question was where he was working at on that date

14 of the time of the jail call.

15 MS. SOMERVILLE: That's fine. I can rephrase the question.

16 THE COURT: That wasn't my understanding of the question.

17 But just so we have a clear record, if you would rephrase it.

18 MS. FREEZE: Thank you, Your Honor.

19 BY MS. SOMERVILLE:

20 Q. Did you hear on the jail calls — it was one of the

21 calls that we played earlier today for you -- Mr. Bathen say

22 where he was working when he was sitting in a cubicle and

23 basically couldn't have made any or couldn't have kept anyone

24 in fear?

25 A. Yes.

26 Q. And where did he say he was working at that time? Do

27 you remember?

28 A. I don't remember the name of the nonprofit, but I do
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1 recall him saying it.

2 Q. Okay. If I showed you a copy of the transcript,

3 would that refresh your memory?

4 A. Yes, it would.

5 MS . SOMERVILLE: May I approach, Your Honor?

6 THE COURT: Yes.

1 THE WITNESS: Okay.

8 BY MS. SOMERVILLE:

9 Q. Did that refresh your memory?

10 A. Yes. It was to the International Food and Poverty

11 Institute [sic].

12 Q. And did he say in what city that was located?

13 A. Yes.

14 Q. Where was that?

15 A. Washington, D.C.

16 Q. And based off of that city that he provided and the

17 specific name of the place where he worked, were you able to

18 pull up or locate any address for that?

19 A. Yes, I did. I conducted a Google search for that

20 nonprofit and found its address.

21 MS. FREEZE: Objection. Calls for hearsay. Speculation as

22 it pertains to his search results as well as speculation as to 

23 where --

24 THE COURT: No speaking objections. Sustained without a 

25 foundation as to the address.

26 BY MS. SOMERVILLE:

27 Q. So how did you -- well, do you use the Google search

28 in your job as an investigator?
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1 A. Yes.

2 Q. Okay. And have you used that before to get locations

3 of specific — you know, if someone -- a location of a

4 specific place?

5 A. Sure. I've used it for both professional purposes

6 and personal purpose.

7 Q. Okay. Have you ever used it to find an address for a

8 specific location?

9 A. Yes, I have.

10 Q. And have you done that both in your job and also

11 personally?

12 A. Yes, I have.

13 Q. And on those occasions, have you found it to be

14 reliable?

15 A. Yes.

16 Q. And did you do that in this case with the specific

17 place Mr . Bathen indicated that he was working?

18 A. Yes, I did.

19 Q. And were you able to get an address in the

20 Washington, D.C. area?

21 A. Yes, I was.

22

23

Q. And did you then put that onto Court's Exhibit 16 for 

identification?

24 A. Yes, I did.

25 Q. And is that — can you tell us what that address is?

26 MS. FREEZE: And again, Your Honor, I'd object as to

27 hearsay as well as speculation.

28 THE COURT: It's denied. Overruled on speculation.
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1 But we need the -- where the address was other than

2 Google.

3 MS. SOMERVILLE: Thank you.

4 BY MS. SOMERVILLE:

5 Q. When you went into the Google account or Google

6 search and you entered in -- did you enter in the name of this

1 business ?

8 A. Yes, I did.

9 Q. And where did that take you to?

10 A. It took me to a website for a nonprofit in

11 Washington, D.C.

12

13

Q.

A.

And did that website then provide an address?

Yes, it did.

14 Q. And did you then put that address on Court's

15 Exhibit 16 for identification?

16 A. Yes. The address was on "I" Street in Washington,

17 D.C.

18 MS. FREEZE: And Your Honor, I would object hearsay as to

19 the Google search.

20 THE COURT: I'm going to overrule it.

21 BY MS. SOMERVILLE:

22 Q. So on Court's Exhibit 16, where did you indicate the

23 address of the location that Mr. Bathen had said he was

24 working after you did your Google search?

25 A. Right where this red pin is. That's when I searched

26 for the address in the cell tower tracking program. It

27 brought me to that; so I placed a pin and labeled it as his

28 work address.
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Q. Okay. And that's on the right side of the screen I 

believe you were pointing to on Court's Exhibit 16?

A. Yes, that is correct.

Q. And then on the left side of the screen, that is 

where you — it's in red writing, that's where you indicated 

Mr. Bathen's home address based on what he said in the jail 

calls ?

A. Yes.

Q. If you can, would you go to Court's Exhibit 17 for 

identification.

Do you recognize what's being shown in Court's Exhibit 17 

for identification?

A. Yes, I do.

Q. And what is being shown in that particular exhibit?

A. These were the two calls on July 3rd from -- from the 

(617)992-4648 number to Carolyn Jacobs' number, (619)525-7747.

Q. Okay. And is that a — Court's Exhibit 17, is that a 

tower tracker map that you generated based off of the call 

detail records from T-Mobile after inputting them into the 

software?

(Court’s Exhibit No. 17 was identified.)

A. Yes, it is.

Q. Going to show you Court's Exhibit 17 for 

identification. There's a Google map up there. Down below 

there's a dialogue box. What is that indicating?

A. That's a call-out box that I placed on the map to 

show which calls specifically I was highlighting, and I use 

that because it makes it cleaner and easier to read without
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1 all the disruption from behind.

2 Q. And then up to the right-hand corner, there is the

3 yellow pie shaped. And what is that indicating from the tower

4 tracker program?

5 A. From the tower tracker program, it's showing right

6 here the little dot, black dot, with the yellow circle and

7 then a black circle around it as the location of the cell

8 tower that was used to make that call, and the yellow pie

9 represents the azimuth of that cell tower that was used to

10 complete that call.

11 Q. Did you put in the addresses that were also on

12 Court's Exhibit 16 into Court's Exhibit 17?

13 A. Yes. I had left them on the map as I narrowed my

14 search on the cell towers.

15 Q. Okay. And they're kind of hard to read because

16 they're in black. But there appears to be some writing on the

17 left-hand side. Is that the Arlington address that Mr. Bathen

18 stated in his jail calls as his home address?

19 A. You mean on the left-hand side?

20 Q. Yes.

21 A. This one here, yes, that is the address on

22 North Kentucky Street in Arlington.

23 Q. And that's indicated by like a red push pin?

24 A. Yes. This one here.

25 Q. And then on the left side within the yellow pie

26 shape, there's also another red push pin. Is there an address

27 associated with that?

28 A. Yes. In the yellow section the push pin there
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1 indicates the 1201 "I" Street in Washington, D.C.

2 Q. Thank you.

3 And the last exhibit I have for you, it is Court's

4 Exhibit 18 for identification. Do you recognize that?

5 (Court's Exhibit No. 18 was identified.)

6 A. Yes, I do.

7 Q. And is this also -- I haven't put it up there yet.

8 Is this also a Google map that was created with the call

9 detail records when you input them into the tower tracking

10 software?

11 A. Yes, it is.

12 Q. And which particular call from the call detail

13 records did this exhibit populate?

14 A. For this one, I utilized the July 5th -- the call

15 for — the data for the call on July 5th.

16 Q. I'm going to put it up on the screen now. Court's

17 Exhibit 18, can you just describe for us what's in the call

18 out box there?

19 A. That's showing the date and time of the call that the

20 originating phone number was, (617)992-4648 and the phone call

21 was to Carolyn Jacobs' number, (619)525-7747.

22 Q. Okay. And again, there's a yellow pie shape up in

23 the right-hand corner of this exhibit. There's a red push pin

24 in there. Is there an address associated with that?

25 A. Yes. That is also the address on "I" Street for the

26 nonprofit in Washington, D.C.

27 Q. Thank you.

28 Were you able to prepare a Google map off of the tracker
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1 program for the call that was on June 4th of 2017?

2

3

A.

Q.

No.

Okay. And why couldn't you prepare one of those off

4

5

of the tracker program?

A. Because the call detail records that I received from

6 T-Mobile did not include the -- included the L.A.C. number but

1

8

9

10

11

not the

MS.

THE

MS.

Just

specific tower number.

SOMERVILLE: Thank you.

COURT: Ms. Freeze.

FREEZE: Thank you, Your 

one moment.

Nothing

Honor.

further.

12

13 CROSS-EXAMINATION
14 BY MS. FREEZE:

15 Q. Good afternoon, Investigator Gain.

16 A. Good afternoon.

17 Q. Probably won't finish with you this afternoon, but

18 I'll start with you. Okay. Thank you.

19 Now, I want to start a little bit just talking to you a

20 little bit about your background, Investigator Gain. You are

21 not an electrical engineer; correct?

22 A. That is correct.

23 Q. You're not -- you wouldn't consider yourself an

24 expert in cell phone towers?

25 A. Well, an expert is somebody who has more knowledge

26 than the average person and I would say yes, I would be.

27 Q. And the knowledge comes from this tower tracker

28 program, though; correct?
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A. And my experience in working in the law enforcement 

field exploiting cell phones and cell tower data.

Q. Okay. And you've never worked for a cell phone 

company, though; correct?

A. That is correct.

Q. And you were not involved in establishing any 

cellular networks like T-Mobile or anything like that?

A. No.

Q. And you don't have a degree in mathematics; correct?

A. No.

Q. Or in engineering; correct?

A. No.

Q. And do you have any experience in the 

telecommunications industry?

A. Other than how it applies to the law enforcement

investigations, no, I do not.

Q. Okay. And you are not accredited as any part of

engineering, mathematic or scientific group; correct?

A. No.

Q. And you are not a member of the Institute for

Electrical and Electronic Engineering; correct?

A. No.

Q. Now, with regards to the — I want to start just 

talking about the T-Mobile call detail records or CDRs that 

were commonly referred to them; correct?

A. Yes.

27 Q. Now, Ms. Somerville was asking you some questions

28 about those call detail records, and those were in response to
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1 a subpoena; correct?

2 A. A search warrant.

3 Q. That's — yes, the search warrant; correct?

4 A. Yes.

5 Q. And where -- where are the original call detail

6 records? Do you have those?

7 A. The originals would be maintained by T-Mobile. They

8 e-mailed me an electronic copy of them.

9 Q. And do you know how T-Mobile runs their CDRs, what

10 kind of program they use?

11 A. No.

12 Q. Do you -- do you know what kind -- so would it be the

13 records department of T-Mobile that sent them to you? Is that 

14 correct?

15 A. We get them through their law enforcement relations

16 group.

17 Q. But they didn't, like, mail you the originals or

18 anything like that? You just had a copy e-mailed to you?

19 A. They just e-mail a copy, yes, that is correct.

20 Q. So what business unit, department, entity or function

21 needs this report? Who needs the CDRs, if you are aware?

22 A. I'm assuming their billing. But beyond that, I don't

23 know how T-Mobile utilizes these records internally.

24 Q. So you don't know if it's actually something that is

25 needed or not. You are just assuming that it's maybe used for

26 billing; is that correct?

27 A. I know it's something they have.

28 Q. Okay. And do you — have you subpoenaed, gotten 
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search warrants on CDRs from other companies like Verizon, 

Sprint?

A. Yes, I have.

Q. Now, when you were -- when we were talking about the 

CDR records, the records that we received as part of this 

T-Mobile request, is that the normal -- is that kind of what 

they all look like when you're getting it from Sprint or 

Verizon?

A. Yeah. There would be minor variations or 

differences, but the basic information is all pretty much the 

same.

Q. And so it doesn't display like a Social Security 

number; right?

A. If a cell phone company has that as part of their 

subscriber information, it would be.

Q. And when -- in this case, you don't know if T-Mobile 

requires any type of I.D. verification or authentication of an 

address or anything like that when someone gets a phone 

through T-Mobile?

A. It would depend on the billing plan.

Q. So when you had testified earlier about this phone, 

it was like a burner phone. Is that fair to say in this case?

A. That is a common phrase used for prepaid phones, yes.

Q. Okay. And so as far as you know, they didn't — all

the information they needed was just an address and a 

birthday?

A. For a burner phone all they need is for you to pay

money for the minutes to put on the phone.
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1 Q. So they don't need to verify if that's actually your

2 birthday or that's actually where you live or anything like

3 that; correct?

4 A. That is correct, yes.

5 Q. Okay. Someone could just say here's five bucks, make

6 up some random information and get the phone?

7 A. Yes.

8 Q. Okay. Now, on the call detail records it indicates

9 that the agreement was opened, if you will, on September 1st

10 of 2014; is that correct?

11 A. Yes.

12 Q. And that's when the person would have provided

13 T-Mobile that information, like the address and the birthdate

14 or whatever that person's willing to provide?

15 A. Whether they did it on that date or did it on a

16 subsequent date, I couldn't tell you.

17 Q. Well, in order for -- so the entry of the address,

18 when did that -- when was that provided to T-Mobile?

19 A. That is not included in the records. I don't know

20 when the person provided that information.

21 Q. Okay. How would you find that out? How is that

22 found out when you are looking at these CDRs?

23 A. It's not included in the information that they give.

24 Q. Did you ever follow up or inquire of T-Mobile about

25 the -- when this information was provided, whether if it was

26 done as a prerequisite as part of, like, I guess, the contract

27 or the agreement — I pay money, I get the phone — if that

28 was something that needed to be done in 2014 or if that could
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1 have been done hours before they canceled?

2 A. I did not inquire about that, no.

3 Q. And did you ever inquire of -- did you ever go to

4 1132 North Kentucky Street, inquire how many people live

5 there, or anything like that?

6 A. No.

7 Q. Okay. Did you at any point go out to the East Coast

8 and look at these towers yourself or verify these addresses at

9 any time?

10 A. No, I did not.

11 Q. And do you know how much was paid for the phone, if

12 it was something like it was a lump sum or if it was something

13 that was paid monthly? I know you mentioned billing. So did

14 you get any of that billing information, how much was paid?

15 A. Stated in their records that it was a prepaid phone.

16 So a person prepays whatever amount of minutes they feel is

17 conducive with how they want to use the phone. As for how

18 much they paid for the phone, I would have no idea.

19 Q. Does it show at any time if it was paid in cash, if

20 it was bought with a credit card, if a check was made so it

21 could go back to that person to actually verify who is paying

22 for the phone?

23 A. The records received from T-Mobile do not show any of

24 that.

25 Q. Would that have been something that you could have

26 subpoenaed or gotten a search warrant for in order to actually

27 verify exactly who this person is?

28 A. No. In my experience working at narcotics task force
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1 and tracking criminals using cell phones, they can go and

2 purchase a card of minutes at almost any store, Walmart,

3 K-Mart. They can pay cash and there would be no record of who

4 it was that made that purchase.

5 So, no, I did not do anything further to inquire as to who

6 paid, how they paid for the minutes that were on that phone.

7 Q. But you had just mentioned that in previous cases you

8 have gone and been able to find that information; correct?

9 MS. SOMERVILLE: Misstates the testimony.

10 MS. FREEZE: Perhaps I misunderstood.

11 THE COURT: Clarify.

12 MS. FREEZE: Sure.

13 BY MS. FREEZE:

14 Q. So I'm not asking about in your -- you mentioned your

15 experience with criminals and narcotics and things like that.

16 This isn't a — not a narcotics case; right?

17 A. That is correct.

18 Q. Okay. And -- but you testified a moment ago, and

19 perhaps I misunderstood, but that in your experience when

20 trying to track down the actual owner of a phone, you've

21 learned that they've paid -- they've paid it through other

22 means, they've been able to pay it and you've been able to

23 track them down? No?

24 A. I never said anything like that.

25 Q. When you said that in — previously that they've gone

26 and gotten cards -- I guess I misunderstood what you're saying

27 about with regards to criminals going and getting prepaid

28 debit cards. Maybe expand on that. I don't understand that.
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1 A. I was just explaining how the prepaid phones work,

2 where a person can go down to any Walmart, most stores, and

3 they have packaged phones where there's a TracFone or whether

4 it's whoever the manufacturer is, they pay a flat amount for

5 the phone and then they purchase a card that they are allowed

6 to add minutes to that phone, and that can be from — for

7 varying amounts, you scratch off on the back of the card.

8 There's a code. You enter that into your phone and that

9 allows the minutes to be added onto the phone.

10 Q. Okay. But you didn't do any type of investigation to

11 find out if Mr. Bathen had done that in this case; correct?

12 A. No, I didn't. No further investigation other than

13 read what T-Mobile had sent that it was a prepaid phone.

14 Q. Okay. And -- and when you saw that it was the

15 birthdate of November 30th of 1977, isn't it true during your

16 investigation of this case that Mr. Bathen's date of birth is

17 listed actually as November 20th of 1977?

18 A. No, it's listed in the — on the jail booking screen

19 and on his Virginia driver's license with the November 30th

20 date and it's his California driver's license has a

21 November 20th date.

22 Q. How did you -- when did you obtain his Virginia

23 driver's license?

24 A. I ran it from my desktop computer. I didn't actually

25 obtain a physical copy of it. I just got the computer

26 printout.

27 Q. And how did you — where does the computer printout

28 come from, where does that information — where is it
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1 generated1 from?

2 A. From the Department of Motor Vehicles in Virginia.

3 Q. Virginia?

4 A. Yes.

5 Q. And do you have a copy of that with you today?

6 A. Yes, I do.

") Q. And then do you also run Mr. Bathen's name and all

8 through SJ.D. Law?

9 A. Yes.

10 Q. And isn't it true on S.D. Law that his address is in

11 Springfield, Virginia?

12 A. I will have to refresh my recollection on that.

13 Q. And I have a copy of the S.D. Law that's actually

14 been provided to me by the District Attorney's Office, if that

15 refreshes your recollection.

16 A. No. What I have -- what I got when I ran it through

17 eJIMS through S.D. Law was the 1132 Kentucky Street,

18 Arlington, Virginia.

19 Q. And when did you run that?

20 A. When I first started working on the case.

21 Q. Okay.

22 A. That would have been --

23 Q. And are you familiar with CLETS?

24 A. Uh-huh.

25 Q. What is CLETS?

26 A. The -- it's law enforcement telecommunication system.

27 Q. And if I have a different address from CLETS from

28 S.D. Law that was provided to my office by the District
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1 Attorney's Office having a different address, how would you

2 describe that discrepancy?

3 MS. SOMERVILLE: Objection. Foundation.

4 THE WITNESS: Looking at data from two different sources.

5 BY MS. FREEZE:

6 Q. So what's the difference between your S.D. Law and

7 the S.D. Law I have?

8 MS. SOMERVILLE: Objection. Foundation.

9 THE COURT: Lacks foundation.

10 MS. FREEZE: Well, okay.

11 BY MS. FREEZE:

12 Q. That's fine. I'll move ahead.

13 Now, with regards to listening to the jail call, the jail

14 calls of my client when he was in custody, you had never heard

15 Mr. Bathen speak before; correct?

16 A. That is correct.

17 Q. He didn't speak at the restraining order hearing;

18 correct?

19 A. That is correct.

20 Q. And at no point during the calls at any point he's

21 yelling or cursing or anything like that; correct?

22 A. Which calls? The calls to the victim he was.

23 Q. The jail calls.

24 A. In the jail calls, no, he never -- I never heard him

25 yelling or screaming in the jail calls.

26 Q. Okay. And with regards to his address that he

27 provided to one of the bail bondsman, in your experience,

28 do — let me back up.
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1 In your experience, have you listened to a lot of jail

2 calls before?

3 A. Yes, I have.

4 Q. And are those jail calls between the inmate and bail

5 companies?

6 A. Occasionally.

7 Q. Okay. And in your experience, are they -- these

8 people are trying to get out of custody; correct?

9 A. Yes.

10 Q. They are -- they'll do anything they can to get out

11 of there; fair to say?

12 A. That's fair to say, yes.

13 Q. Okay. And so you — again, you didn't do any

14 follow-up to see how many people looked at that address or how

15 long Mr. Bathen had resided at that address or anything like

16 that; correct?

17 A. That is correct.

18 Q. Now, with regards to Mr. Bathen referencing his

19 employment at the nonprofit, there was some discussion on

20 that. Isn't it true that that nonprofit has offices all over

21 the world? Did you look into that at all during your research

22 on Google?

23 A. I did see ’that they had offices. There was only one

24 in Washington, D.C. that I saw.

25 Q. Okay. But there's -- fair to say that there's

26 several offices all over the globe; correct?

27 A. Yes.

28 Q. Okay. And did you at any time look at any of those
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1 other addresses, do a cell phone tower analysis there?

2 A. No, I did not.

3 Q. Okay. Now, let me ask you a little bit about these.

4 THE COURT: And we have a couple more minutes, but — so

5 when you get to a reasonable break.

6 MS. FREEZE: This -- yeah, I'm seguing into a different

7 area. I'm talking about cell towers and all that next, so —

8 THE COURT: Okay. So that's going to be a lengthy subject

9 matter.

10 MS. FREEZE: Probably.

11 THE COURT: Okay. All right. Ladies and gentlemen, we'll

12 take our evening recess at this time.

13 Sorry, ladies and gentlemen. I had something we were

14 trying to reschedule tomorrow morning so we could start right 

15 at 9:00.

16 So let's start at 9:15. I don't want to keep you waiting.

17 So we'll be ready by 9:15.

18 Please remember the same admonition not to form or express

19 an opinion. Don't talk to anybody about any subject connected 

20 with this matter.

21 Not sure we had any addresses discussed today. If we did,

22 don't visit the scene. And stay off the Internet in

23 connection with this matter.

24

25

26

27

28

I will see you tomorrow morning at 9:15. Thank you.

(The following proceedings were had between the Court 

and counsel out of the presence and hearing of the 

jury.)

THE COURT: We're out of the presence of the jury.
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Just went through the jury instructions really fast. I 

will need probably a 303, 333, and 359. And then anything you 

wanted to add, Ms. Freeze?

Off the record just to talk about scheduling. I don't 

think we need this on the record.

(Discussion held off the record.)

THE COURT: On the record.

MS. FREEZE: I had a brief dialogue with Ms. Somerville 

this afternoon about me playing one jail call that just -- that 

I was — and I did speak with Robert. I don't — I only have a 

CD that has all of them on there and so I would put it on a 

separate one. I've been advised of that, and I could have done 

it — threw it on a thumb drive if it needed to be.

THE COURT: It has to be a way, if you are going to play 

it, that they can play it in the jury room.

MS. FREEZE: Good to know.

And then I believe Ms. Somerville was going to be 

objecting to that. I might not play it.

THE COURT: And you have to have a transcript. I'm not 

talking about its admissibility if there is an objection.

MS. FREEZE: Yeah, I have a bunch. I have all of them here 

for everybody.

THE COURT: Okay.

MS. FREEZE: And I believe Ms. Somerville wanted to be 

heard on that.

MS. SOMERVILLE: Yes, I was just going to object under 

1220. I don't think the rule of completeness applies to that 

particular call. I mean, these were separate and distinct
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1 calls, separate people. So I would object. I don't think it

2 should -- I don't think the defendant can bring that in.

3 THE COURT: And why would the defendant be able to bring

4 that since you ordinarily cannot introduce a statement by your

5 client outside of his testimony?

6 MS. FREEZE: Right. Well, I think it was going to provide

7 some insight as she showed the four or whatever -- the five

8 jail calls from earlier today regarding the Arlington address,

9 and then it would be information on that Arlington address

10 expanding how long he's resided — resided at that Arlington

11 address.

12 THE COURT: May I see the transcript? Do you have it

13 available?

14 MS. FREEZE: Sure. And I'll bring it to the Court's

15 attention.

16 THE COURT: Well, I have to read — skim through the whole

17 thing -­

18 MS. FREEZE: Yeah, of course.

19 THE COURT: -- if you are going to play the whole thing.

20 MS. FREEZE: I have plenty of copies. I made extra.

21 THE COURT: Okay. Well, I was wrong. I can't find where

22 it says details about his address. So if you refer me to the

23 page.

24 MS. FREEZE: Page 5, line 9.

25 THE COURT: Okay. So how would that have — is the

26 Kentucky Street address the one that's contained on the map?

27 Isn't it a different address? Isn't it in Arlington?

28 MS. SOMERVILLE: It's in Arlington, Virginia.
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1 THE COURT: And the street address name that is mapped, do

2 you know offhand?

3 MS. SOMERVILLE: It's Kentucky.

4 THE COURT: It is Kentucky.

5 MS. SOMERVILLE: North Kentucky. It's 1132.

6 THE COURT: I think everything else is kind of a duplicate

7 of what's already been introduced in your calls. So ordinarily

8 I would not let it in, but I think since the address is being

9 used to depict the address in 2017, and I think the information

10 is in a jail call, I think that's about the only difference in

11 this call than the other. So it's not like introducing a whole

12 new self-serving information.

13 MS. SOMERVILLE: I mean in this he does — you know, some

14 issues. I mean I don't think he says, like, I've never been

15 arrested before. I don't remember him saying that in the call.

16 I think he was nervous about being in jail.

17 THE COURT: He absolutely said that before in one of the

18 calls he played. He said, "I've never been in jail before"

19 and —

20 MS. FREEZE: I don't find myself in jail often or something

21 like that.

22 THE COURT: It was even more than that. It was, this is my

23 first time here or something like that. So, yeah, that

24 absolutely I remember.

25 And I forget what expression Mr. Bathen used, but it kind

26 of obviously — I thought it stuck with me, but it didn't

27 because I can't repeat it at this moment. But yeah, but I'll

28 read through the transcript. But I think that it would create
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1 a false impression to the jury or I take your objection

2 because this is not the way we introduce testimony by

3 Mr. Bathen. But since it's just an address, a recent address,

4 I think it's fair.

5 MS. SOMERVILLE: Okay. Thank you.

6 THE COURT: Yeah. So my tentative is yes, but let me read

7 it over to make sure and I'11 compare it to the other

8 transcripts.

9 MS. SOMERVILLE: Okay.

10 MS. FREEZE: And then I'll burn a separate CD.

11 THE COURT: Let's go off the record for that.

12 (At 4:38 p.m. an adjournment was taken until Friday,

13 June 15, 2018, at 9:15 a.m.)

14 
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Chula Vista, California; Thursday, June 14, 2018 

— OOO —

(The following proceedings were had between the Court 

and counsel out of the presence and hearing of the 

jury.)

THE COURT: Good morning. Thank you for coming in early 

this morning. And I know, Ms. Freeze, you said you had 

something for the record. Shall we go ahead with mine or would 

you like to start?

MS. FREEZE: Go ahead, Your Honor.

THE COURT: All right. I was thinking yesterday about your 

motion, Ms. Somerville, to exclude the testimony of Dr. Murphy.

MS. SOMERVILLE: Your Honor, I'm sorry.

THE COURT: Okay. I'm sorry.

MS. SOMERVILLE: I thought it might — I told Alicia if she 

wants to have him come in and say that he's of sound mind and 

not get into the statements and all of that —

THE COURT: If you're not going to object, that's fine.

In the middle I wasn't going so much for that as in while 

we were discussing the motion, there was some conversation 

about whether there was a waiver —

Good morning. I haven't seen you for a while. Okay.

THE BAILIFF: Good morning, Your Honor.

THE COURT: — that there was a partial waiver of the 

privilege against disclosing treatment, confidential 

communications and the treatments that I — there's no motion 

in limine on all of that, but I thought we ought to get it open
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before we call Dr. — is it Jacobs?

MS. SOMERVILLE: Yes.

THE COURT: — before we call Dr. Jacobs. So I guess my 

question is is she going to be testifying about the nature of 

her treatment of Mr. Bathen? Any communications, any 

diagnosis? I think we need to talk about that.

MS. SOMERVILLE: Yes. So just what I intended to ask 

her — basically what she had testified to at the prelim was 

that she was treating him just for some interpersonal 

relationship issues and, you know, the fact that he was having 

trouble meeting some people, moving to a new area.

I don't know that she necessarily diagnosed him. I mean I 

haven't asked her that and gotten into that. I think there 

was mention of depression. But I don't think he has any, you 

know, major diagnoses and I don't think that she did that. I 

don't know for sure.

I wasn't going to ask her, you know, did you diagnose him 

and — but in the threats, as I outlaid in my trial brief, you 

know, he mentioned stuff about, you know, dating and you 

should say I'm dating and that she didn't specifically 

.remember, I believe, when she testified about that.

And, you know, it's been such a long time; so I just 

wanted to, you know, get out in general, you know, basically 

what was, you know, kind of the theme of what he came to see 

you for. I didn't plan to get into all the specifics of what 

they talked about. I'm not even sure that she remembers all 

of that.

THE COURT: Okay. Ms. Freeze.
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MS. FREEZE: Thank you, Your Honor. And I appreciate th 

Court wanting to have dialogue about this today. And I mean 

to actually — I was ruminating on it over the break as well

My client at no point has waived any doctor-patient 

privilege at all at any time. In fact, my client maintains, 

as we sit here today, that he doesn't even believe that she' 

permitted to even disclose that he was a patient of hers, an 

that's always been a big concern of his and that's one of th 

reasons where I was — the whole purpose of me bringing 

Dr. Murphy is that I believe that she was going to open up 

this — this conversation about my client's mental health.

And looking at the preliminary hearing transcript, the 

Court at that hearing on Page 33 actually does — -

THE COURT: I don't have that in front of me.

MS. FREEZE: — does engage with Dr. Jacobs and does 

inquire of her himself. And the only thing that I saw that 

brought out, it was that she said it's not consistent with t 

kind of work that I did with Mr. Bathen when we were workinc 

and she discloses that it was just adjustment disorders with 

him moving as well as interpersonal issues. So that was it.

And then in all the other police reports, she's very 

tight-lipped. Dr. Jacobs ’does not disclose to any of the 

officers, which I believe and I've — and my client believes 

that she's not permitted to.

So I do appreciate the Court bringing that out because r 

client at no point has made any statements, has waived any 

doctor-patient relationship.

THE COURT: So, as I understand it, Ms. Somerville, you
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intend to ask kind of the same questions you asked at the 

preliminary examination and leave it at that?

MS. SOMERVILLE: Yes. I wasn't the attorney at the preli 

but I just intend to, you know, stay along those lines. I 

wasn't going to delve into anything, but I do think, obvious! 

the relationship is relevant to the case. It explains to the 

jury why he, you know, would reach out to her. If not, it's 

just some random woman who's just accusing some person who 

lives on the other side of the country of making threats. I 

mean it puts it in no context whatsoever.

So I think all of that is relevant. I think it should 

come in. I was looking at the — the specific Evidence Code 

sections for, you know, therapists' relationships.

THE COURT: Before you get to that, let's see whether 

there's any objection to the testimony as it came in, and I 

haven't read the — I don't typically read the preliminary 

examination transcript because, unless you bring it to my 

attention and it has some bearing on what's going to go on a_ 

trial, that was a separate proceeding.

So what is your position, Ms. Freeze?

MS. FREEZE: Well, Your Honor, again, I would reiterate 

that and my client has maintained this position that any 

discussion with regards to —

THE COURT: So let's talk about the specific questions t: 

were asked in the context. And so are you objecting to the 

question: Was ever — how did you know him, did you know 

him — how did you know him?

MS. FREEZE: I do. I think I have to for the record, Yo
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1 Honor, object to that. And I believe that that's been

2 maintained for the last year during this litigation is that

3 that's inappropriate.

4 THE COURT: It would have been helpful to have it briefed,

5 but — but here we are. I'm going to look at it. I think that

6 there's no — to me — go ahead. You've looked at the ■

7 privilege. Let me —

8 MS. SOMERVILLE: That's okay.

9 THE COURT: We're looking at the Evidence Code section.

10 MS. SOMERVILLE: It basically starts with 1010, which is

11 where it starts to describe psychotherapists. It does talk

12 about, you know, what — who a patient is, who a

13 psychotherapist is, who a psychologist is.

14 And basically, in Evidence Code Section 1020, there's an

15 exception for breach of duty arising out of

16 psychotherapist-patient relationship and it goes on to say

17 that there's no privilege under this article as to a

18 communication relevant to an issue of breach by the

19 psychotherapist or by the patient of a duty arising out of a

20 psychotherapist-patient relationship. And I mean I didn't

21 brief this issue either, but —

22 THE COURT: My briefing kind of went to the universe.

23 MS. SOMERVILLE: So there's that. I mean I think that

24 basically he's putting this issue by making these threats to

25 her. I mean he's really, I think, in a way waived that

26 patient-doctor privilege communication.

27 There's also Evidence Code Section 1024. And it talks

28 about, you know, patient dangerous to himself or others, that
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there's no privilege under this article if the psychotherapist 

has reasonable cause to believe that the patient is in such 

mental or emotional condition as to be dangerous to himself or 

to the person or property of another and that disclosure of 

the communication is necessary to prevent the threat and 

danger.

I just think that given those — and I have not had a 

chance to, you know, specifically brief these. I think most 

of these are referring to instances where the communication 

that is threatening is happening in an actual therapy setting. 

So I just want, you know, that caveat to be put out there. 

But I think we have a very unique situation where —

THE COURT: It's kind of a catch 22 that if he made the 

threats, I agree he waived the privilege. If he didn't make 

the threats, then I don't think the privilege is waived. So 

it's — you know, it's kind of a circular kind of reasoning.

But what I want to know is did this — when the name came 

to light, did the fact — and I've looked at the content of 

the messages — did the fact of her treatment of him actually 

form some of the basis of her fear, meaning the content. Oh, 

he's blaming me for his physician now. I remember treating 

him for this.

MS. SOMERVILLE: She doesn't remember the specific details 

is my understanding of what — I mean it was like Ms. Freeze 

said, interpersonal relationship adjustment issues to, you 

know, moving out here from the East Coast, but he specifically 

talks about, you know, you should start dating. You should 

start dating. I'm going to hurt you.28
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And then that kind of ties into how their doctor-patient 

relationship terminated. He got very angry based on the fact 

that she could no longer treat him because he was out of the 

State of California. At that point, he had, you know, wanted 

her to apologize to him for some comment that she had made and 

also had threatened to sue her at that time.

So I mean I think it all relates back to obviously 

something that he perceived as an insult or something and the 

termination of their relationship. I mean, obviously, I don’t 

know exactly what it is that, you know, sparked this or, you 

know, what specific communications he's referring to and —

THE COURT: Well, the confidential communications in the 

treatment itself does not seem to be at issue here. I mean she 

doesn't remember them. And we're not going to be talking about 

those confidential communications specifics.

MS. SOMERVILLE: When she doesn't remember, like, 

specifically telling him to date, I mean it's not —

THE COURT: But what I'm saying is I don't think that 

sounds like it's at issue here that we're not having her 

disclose what was communicated during the sessions.

MS. SOMERVILLE: Right. It's just what she was — you 

know, why he came to see her, what type of counseling he was 

seeking that she can remember.

THE COURT: Well, I'm not even — I'm thinking that the 

fact that he was a patient — boy, this is thornier than —

MS. FREEZE: Your Honor, may I?

THE COURT: Sure.

MS. FREEZE: Thank you.
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1 Just briefly to respond with regard to Evidence Code 1020

2 and 1024, and I think the Court kind of touched on it just a

3 moment ago is that it's presuming that my client identified

4 himself. If he had said, hey, Dr. Jacobs, this is Ben Bathen,

5 "F" you and goes into the spew of these things, then I think

6 it would trigger perhaps those Evidence Code because there

7 might be a danger to himself or he's exhibiting behavior that

8 is concerning to her. .

9 But it's presuming the entering — allowing it to come in

10 is presuming that he's been identified, which is obviously a

11 huge issue.

12 THE COURT: It's an issue, Ms. Freeze, but obviously

13 there's sufficient evidence to believe that it's Mr. Bathen;

14 otherwise, we wouldn't be at the trial phase, we wouldn't have

15 survived the preliminary examination.

16 MS. FREEZE: I certainly understand that.

17 THE COURT: All these charges wouldn't have been filed.

18 MS. FREEZE: Right.

19 THE COURT: So I can't in a vacuum say that Mr. Bathen was

20 chosen out of the universe and just could incidentally happen

21 to have been a former patient.

22 MS. FREEZE: Right.

23 THE COURT: • So I don't know how we get around.

24 MS. FREEZE: Right. And then — and that's one of the

25 reasons.

26 And I want — when we're done with this dialogue, my

27 discussion about how they — how they point the finger at

28 Mr. Bathen, but let me — if I can finish my thought as it
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pertains to Ms. Somerville's comments with regards to this 

very -- there's an assumption and there's an attenuation as it 

pertains to this link between the voice messages and the 

subject matter of those voice messages and the treatment of my 

client.

And so there is no — there's no link between the 

treatment of my client as we've seen thus far, at least what 

I've seen in police reports and in the preliminary hearing 

transcript. At no time does Dr. Jacobs at any point say, 

yeah, that was the crux of our sessions.

Is that he had issues dating and we were at ends and we 

didn't see eye to eye about my treatment suggestion. There's 

no discussion whatsoever, so I just want to sure that that's 

clear.

THE COURT: Well, that will come out in evidence. I mean 

I'm just looking at the scope of what the questioning could be 

and I haven't heard any law from you that says that in a 

criminal proceeding when the patient is accused of making 

threats that the psychotherapist can't, number one, acknowledge 

that he was a patient and that ended badly.

MS. FREEZE: Right. And there is a Tarasoff case, Your 

Honor — I can try to get the actual citation for that — with 

regards to the exception and the narrow exception and how 

narrow it is because I think in my client's — just obviously 

we're outside the presence of the jury, but just in his line of 

work, which will come out, and what he does with the federal 

government, I mean just him seeing a mental health counselor 

can be grounds for him to be terminated from his job.
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So I mean that becoming public record has always been a 

concern. And I believe his prior counsel, Mr. Theule, who 

represented him until February or March of this year brought 

that up a number of times to the District Attorney's Office. 

This concern about this disclosure.

THE COURT: It's out of the bag.

MS. FREEZE: Well, clearly. I mean we voir dire on it. 

But I — just so the Court understands because the Court made 

the comment of we're here and it's made it this far to trial.

THE COURT: Were you just saying that?

MS. FREEZE: Right.

THE COURT: You're concerned about it being public, and I'm 

saying no matter what I do now it's already public. I just 

have to say that is not going to have — to have a bearing on 

my decision one way or the other. My decision is going to be 

we have a crime and 10 years ago my understanding is he sought 

some counseling.

MS. FREEZE: Right.

THE COURT: I find it hard to believe that the fact that 10 

years ago he sought some counseling in this day and age would 

terminate his job with the government no matter how top secret 

or whatever, but I could be wrong. It just sounds a little 

incredible to me.

MS. FREEZE: Uh-huh.

THE COURT: But that's neither here nor there. I have to 

make a decision here based on what's before me.

MS. FREEZE: Right, Your Honor.

THE COURT: And so that I could be fair to both sides. And
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I don’t think that you have to lay a foundation with some 

connection between identifying him as a patient and her fear. 

I mean I think you have to say she knew him as a patient. 

That's how she knew him. He's not an unknown person.

MS. SOMERVILLE: Right.

THE COURT: But anything beyond that, you know, if it 

contributed to her fear or she thought it was him because it 

ended badly, but if your theory is that it was him because ol 

the content of their — well, I see what — that would be an 

element of identification.

MS. FREEZE: And Your Honor, if I could give that cite fc 

the Tarasoff case. It's just with regards — just the duty 

of — I'm sure the Court is very familiar with the case. It 

just the Supreme Court of California, the mental health 

professionals have that duty to protect individuals, so I cai 

give you the case.

THE COURT: Tarasoff. I have the citation, sure. Thank 

you, though.

I was going beyond Tarasoff just to what we're doing her'

MS. SOMERVILLE: I mean Tarasoff is when a patient 

threatens someone else.

THE COURT: Very familiar. Thank you. Very familiar wi 

Tarasoff.

That's kind of — it came up in the context of 1024.

MS. SOMERVILLE: Right.

THE COURT: That's how we kind of went on that little se 

out there. But it does show that — that in a criminal 

context, I think that in a case such as this where the
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relationship was — that was the only relationship; and if we 

try to ignore that and don't allow the People to get in that 

there was this relationship, then it would be — which you 

wouldn't mind, but it would be impossible to prove, I think, 

that it was Mr. Bathen because then, as you said, it would be 

just some random person coming from whatever, and this all 

bears into whether or not it was Mr. Bathen.

And so I can't — I can — I'm going to honor the 

patient-therapist relationship in that no confidential 

communications. I'm not going to allow any confidential 

communications in the therapy session because it doesn't soun 

like it's pertinent.

MS. SOMERVILLE: Okay. But the general overview, this is 

why he came to seek treatment from you, I mean I think that - 

I think that's relevant -­

THE COURT: I'm being quiet because I'm looking at actual 

privilege. I want to look at the Evidence Code that's the 

actual privilege.

Okay. Confidential communication between patient and 

psychotherapist, that's 1012, meets information including 

information obtained by an examination of the patient 

transmitted between a patient and his psychotherapist in the 

course of that relationship and in confidence by means which 

so far as patient is aware discloses the information to no 

third persons other than those who are present, further the 

interest of the patient in the consultation.

And I'm not finding — in my brief book, I'm not finding 

anything about the right to privacy is not absolute. It may
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1 yield in the furtherance of the compelling state's interest.

2 The state's interest in facilitating the legal proceeding is

3 substantial enough to compel disclosure of a great variety of

4 confidential material. That's County of Alameda v. Superior

5 Court, 194 Cal.App.3rd 254.

6 MS. SOMERVILLE: Could you give that cite again? I'm

7 sorry.

8 THE COURT: Sure. And this is all I know about — I have

9 not read the case. It's 194 Cal.App.3rd 254.

10 This is really what we're looking — you know, I'm looking

11 and it's almost akin to there's no privilege under this

12 article of the services of the psychotherapist were sought or

13 obtained to enable — aid anyone or plan to commit a crime or

14 tort or to escape detention or apprehension after the

15 commission of the crime or tort, and that's Evidence Code

16 Section 1018.

17 And that's certainly not this case, but it's ;— to the

18 extent that since the — the crime with Mr. Bathen committed

19 it, he'd be able to — the thought that he'd be able to avoid

20 detection because of former psychotherapist relationship, not

21 the content of his communication, but the relationship, I am-

22 having a hard time with that.

23 So 1024. All right.

24 MS. FREEZE: And Your Honor, if I may just briefly.

25 THE COURT: Okay. We're just right at nine o'clock.

26 MS. FREEZE: Thank you, Your Honor.

27 With regards also if the Court is — as the Court has

28 indicated, Dr. Jacobs is not permitted to be discussed
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1 confidential dialogue with regards to her treatment and my

2 client. I mean just so the Court is aware, and for the

3 record, that her voice message, the voice calls that are the

4 subject of this proceeding, of this whole trial were left on a

5 confidential voice message system. So if you actually call

6 the number, it says this is a confidential voice message. So

7 just —

8 THE COURT: It's a crime. It's a crime. That's not

9 confidential.

10 MS. FREEZE: I just wanted to let the Court know that if

11 the Court had any confusion if it was a cell phone, but it was

12 the office confidential.

13 THE COURT: Doesn't matter to me. You can't commit a crime

14 on a confidential line.

15 MS. FREEZE: Right. Whether or not it's a crime, correct.

16 THE COURT: Well, that's what we're here about. But I'm

17 just saying with your proposition we can't say, oh, it's

18 confidential. I mean that is Tarasoff.

19 MS. FREEZE: I just wanted to raise that.

20 And before we take a moment, if I could just -- as I email

21 Robert, if I can just put my brief thing on the matter. It

22 has to do with some of the discussions we had on the motion

23 in limine.

24 THE COURT: Is it just to make a record?

25 MS. FREEZE: Just to make a record.

26 THE COURT: We can do it some other time.

27 MS. FREEZE: Well, I think it's important to put it on the

28 record before there's any testimony as it pertains to the
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1 discussions that we had on Monday afternoon. It would just

2 take a just a minute, Your Honor.

3 THE COURT: Okay.

4 MS. FREEZE: Okay. Thank you.

5 Just, Your Honor, just so I'm clear, when we broke on

6 Monday, the Court — I was understanding with regards to my

7 request to have any reference to the Google results excluded,

8 the Court had said that — what I had understood is that the

9 Court was going to take under submission this effect on the

10 listener.

11 When we came back to court on Tuesday morning, the Court

12 had directed us to Francen which I had an opportunity to read.

13 THE COURT: That was for the detective.

14 MS. FREEZE: Correct.

15 THE COURT: And I'm excluding that reference.

16 MS. FREEZE: Right.

17 And the only thing that I just wanted to put on the record

18 is that I did provide to the Court the Torres,

19 United States v. Torres.

20 THE COURT: I already put that on the record that you

21 provided that to me.

22 MS. FREEZE: Okay. Because I guess my confusion is it — I

23 thought the Francen case was also going to touch on the effect

24 on the listener because I understood the Court was going to

25 take that under submission and wanted some law, because I

26 wanted to make sure because I was a little confused. I though'

27 perhaps Francen talked about effect on the listener.

28 And since I had a chance to read it in its entirety, so I 
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1 would just like to put on the record the Torres case and the 

2 appropriate times when effect on the listener would apply ar 

3 just, again, renew my objection as to pertaining to Dr. Gar^ 

4 Jacobs relaying his — the search results which have now — 

5 the Court has said is hearsay, talking about that to

6 Dr. Carolyn Jacobs.

7 THE COURT: We have argued that the citations are on the

8 record. I think it goes to identification in this case and

9 think that a 352 analysis and hearsay analysis that a limits

10 instruction will be sufficient.

11 MS. FREEZE: Great.

12 THE COURT: Anything else before we call in a jury?

13 MS. SOMERVILLE: No.

14 THE COURT: Okay. We shall call in the jury.

15 Who is your first witness?

16 MS. SOMERVILLE: Dr. Gary Jacobs and then Carolyn Jacob:

17 THE COURT: Okay. We're going to take a break before

18 Carolyn Jacobs —

19 MS. SOMERVILLE: Okay.

20 THE COURT: — so that I can do a little more looking.

21 MS. SOMERVILLE: I just want to for my own — what I wa

22 going to say is that she saw him in general, it was for

23 interpersonal relationships.

24 THE COURT: Just say she saw him.

25 MS. SOMERVILLE: Okay. She treated him.

26 I was going to mention the fact that when she terminate

27 the relationship he got angry. He wanted an apology from h

28 for something and he threatened to sue her.
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1 THE COURT: That's -- I don't think that's confidential -­

2 MS. SOMERVILLE: Okay.

3 THE COURT: — communication.

4 Okay. You will learn that it drives me crazy to have the

5 jury waiting outside. We don't have the notebooks handed out.

6 So go ahead. But for future reference, I really do like to

7 get started on time. Okay.

8 (The following proceedings were had in open court in

9 the presence hnd hearing of the jury.)

10 THE COURT: Okay. We're going to remain seated and come to

11 order.

12 THE BAILIFF: Remain seated and come to order. This court

13 is now in session.

14 THE COURT: Good morning, ladies and gentlemen. I hope you

15 are all ready to proceed this morning.

16 As I told you before we broke on Tuesday, we're going to

17 start with opening statements if the lawyers choose to give

18 them at this time.

19 And an opening statement is an overview of what the

20 lawyers expect that the evidence will show. As I told you on

21 Tuesday, what the lawyers say is not evidence, but it kind of

22 gives you an overview of what they expect the evidence will be

23 so they can have a framework to put in the little pieces of

24 evidence as they actually come in.

25 And I hesitated a moment because I do have to talk to the

26 lawyers for just one moment. If I could see them, and then we

27 will begin. My apologies for this.

28 (Sidebar; unreported.)



194

1 THE COURT: And thank you, ladies and gentlemen. This

2 won't happen very often. What happened we were — we met eai

3 this morning, the lawyers and I, and there was just something

4 occurred to me before I came out to see you and came in and I

5 hadn't communicated. So I apologize that you were sitting fc

6 that.

7 And would you like to give an opening statement,

8 Ms. Somerville?

9 MS. SOMERVILLE: Yes. Thank you, Your Honor.

10

11 OPENING STATEMENT

12 BY MS. SOMERVILLE:

13 Sadistic, vulgar, vile threats. Mr. Bathen made these

14 threats to Carolyn Jacobs. He threatened to torture her. H'

15 threatened to kidnap her. He threatened to set her on fire.

16 He threatened to rape her. He threatened to rape her daught

17 and threatened to kill her daughter. He wanted to hurt her.

18 He felt hurt and so he took it out on Ms. Jacobs.

19 Now, this happened back in June and July of 2017. But

20 this is something that had obviously been festering for a

21 while. It had been building up and something triggered it.

22 Now, you're going to hear that Dr. Jacobs is a

23 psychologist. She has been working in private practice sine

24 1992 here in Chula Vista. And Dr. Jacobs sees people at an

25 office building where other therapists work as well.

26 And starting in 2004, Dr. Jacobs began to see Mr. Bather

27 And they had sessions in person, in her office. And basical

28 it was just about interpersonal relationships and some, you
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know, adjustment issues. Dr. Jacobs was referred to 

Mr. Bathen from the East Coast. So he had moved here to 

Chula Vista, to San Diego, and that's why she started treatii 

him.

At some point during their treatment, Mr. Bathen got a j< 

in Los Angeles so he moved to Los Angeles and still wanted t< 

have Dr. Jacobs treat him. So what they did is they had phoi 

sessions. Dr. Jacobs is licensed in the State of California 

and she'll explain to you that when you're licensed as a 

psychologist in California, you can only practice within the 

state. Your license doesn't extend to any other state 

regardless of whether it's over-the-phone sessions.

So in 2008, late 2008, early 2009, Mr. Bathen got a job 

Boston, Massachusetts. And he wanted to continue his 

treatment with Dr. Jacobs and Dr. Jacobs explained that, you 

know, that's illegal. She can't do that with her particular 

license. And this upset Mr. Bathen. She was getting e-mail 

from him basically telling him — excuse me, telling her tha 

he was angry about something and that he wanted her to 

apologize to him. He even went so far as to threaten to sue 

her.

Dr. Jacobs reached out to her professional liability 

insurance just to make sure that she was going through the 

proper steps to terminate, and she tried to actually get 

Mr. Bathen's address so she could send a formalized letter t 

him, but he wouldn't provide that to her. Dr. Jacobs was 

never sued. She never heard from Mr. Bathen after that, lii 

went on.
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1 The years passed as they do. She continued to practice

2 here in California.

3 On June 4th of 2017, Dr. Jacobs got a message on her work

4 voice mail. She didn't check it until the morning of

5 June 5th. She was at home and she was alone; and when she

6 listened to this message, this is what she heard.

7 THE COURT: And waive reporting?

8 MS. SOMERVILLE: Yes, Your Honor.

9 (Audio recording played; not reported.)

10 MS. SOMERVILLE: Obviously, Dr. Jacobs was terrorized by

11 that call. She was home alone. She called her husband. He

12 was at work. He's a doctor. Was actually in surgery at the

13 time so she had to leave him a voice message saying, "Please

14 come home."

15 He eventually got that, came home. He was able to access

16 her voice mail system for work and get the phone number, and

17 that number is 1(617)992-4648. He was able to put that in a

18 Google search bar and it came up with the name of Mr. Bathen.

19 Dr. Jacobs will tell you, when she first heard this phone

20 call, she didn't immediately recognize it. When her husband

21 asked her about that name, it was like a light bulb went off.

22 She recognized that voice. She knew what this was about. And

23 they called the police.

24 The Chula Vista Police Department came out to take a

25 statement from her. And Ms. Jacobs and her husband put in

26 place a lot of safety features. She set the alarm at the

27 house all the time. She kept the doors and the windows

28 locked. She told her colleagues at work because she was
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1 concerned that, you know, if Mr. Bathen showed up to make goo

2 on these threats, that not only her colleagues but their

3 patients could also be in danger.

4 Dr. Jacobs also resorted to having her husband show up to

5 work when she got off to meet her. She contacted the landlor

6 of the building where their practice is, and they had a new

7 security system installed. And they cut down some hedges

8 around the property.

9 Dr. Jacobs had a lot of anxiety about this, she'll tell

10 you. She did not know where Mr. Bathen was. On June 4th —

11 excuse me, June 3rd, Dr. Jacobs again checked her voice

12 messages and-this is the call that she had received.

13 (Audio recording played; not reported.)

14 MS. SOMERVILLE: Dr. Jacobs then received .a second call -

15 or excuse me, a third call two days later. And this is the

16 call that she received again on her work voice mail.

17 (Audio recording played; not reported.)

18 MS. SOMERVILLE: Those two voice messages were also

19 reported to the Chula Vista Police Department. As a result c

20 that, Dr. Jacobs went to court and she got a restraining ord<

21 ■ The restraining order was granted, and that says that he

22 can have ho contact with her whatsoever. It was an addition;

23 step that she took to keep herself and her family safe.

24 Now, Dr. Jacobs recognizes Mr. Bathen's voice from those

25 calls. She treated him both in person and over the telephon<

26 And this was over the span of about four years. But that

27 phone number that those calls were made from, you are going

28 hear evidence that that phone number links back to Mr. Bathe



198

1 There was a search warrant and records were obtained frorr

2 T-Mobile, which is the provider for that phone number. And c

3 the records, there's an address. And that address is an

4 Arlington, Virginia. That is the billing address. That

5 address is Mr. Bathen's home address.

6 You're going to hear that that phone account was a prepai

7 phone. And when you get a prepaid phone, you don't need to

8 provide a name. You don't really need to provide much in the

9 way of identifying information. But we're going to hear

10 evidence that through those cell records, through mapping of

11 the call detail records, the towers that connected to the

12 phones, that those calls were made from the Virginia and

13 Washington, D.C. area. Mr. Bathen works in Washington, D.C.

14 You're also going to hear some jail calls in this case

15 from Mr. Bathen. He was in custody for a couple days here ii

16 San Diego County. And in those calls, Mr. Bathen answers soi

17 of them and you're going to hear these threatening voice

18 messages again, but he starts his calls with a greeting,

19 "hey," just like in these, "hey, Dr. Jacobs" when he's talki

20 to bailbond agents or his friends.

21 Ladies and gentlemen, Dr. Jacobs was terrorized by her

22 former patient. I'm going to ask each of you to hold him

23 accountable for those threats at the end of this trial and

24 find him guilty.

25 Thank you.

26 THE COURT: Ms. Freeze, did you want to give an opening

27 this time?

28 MS. FREEZE: Please, thank you.
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1 May I move about the courtroom?

2 THE COURT: Of course.

3 MS. FREEZE : Thank you.

4 Can I move this, Your Honor?

5 THE COURT: Sure.

6

7 OPENING STATEMENT

8 BY MS. FREEZE:

9 Ladies and gentlemen of the jury, you are going to see

10 that this case is about assumption. Like my grandma always

11 tells me to assume is to make an ass of you and me. You are

12 going to see there's assumption of science. There's

13 assumptions of identity. And that there's been assumptions of

14 intent.

15 You will hear about cell phone towers. The prosecution

16 will have a witness that will testify to the science of cell

17 phone towers. But you will see that this cell phone tower,

18 this testimony is assumption as well. It's not rooted in the

19 science and it's not really rooted in common sense.

20 What the prosecution witness is going to say trying to

21 pinpoint where exactly my client was. And with regards to

22 this address and this phone number linking to my client, you

23 will see that this phone was a burner phone. It had no name

24 connected to it whatsoever. And this address, there's no

25 record of my client living at that address at any point.

26 There's also going to be assumptions regarding identity.

27 Dr. Carolyn Jacobs will testify that 14 years ago, 14 years

28 ago she treated my client. There was a doctor-patient
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1 relationship. And that this doctor-patient relationship ended

2 in around 2008, 2009. Almost 10 years ago. And that she's

3 gone on with her life seeing other patients. Hasn't thought

4 anything about my client. Never was concerned about my

5 client. Nothing during their sessions made her fear him at

6 any point.

7 And you will see that at first when she heard this, even

8 though that they — they had a relationship for four years,

9 they spoke on the phone, they spoke in person, she did not

10 recognize my client's voice whatsoever. It wasn't until she

11 had some dialogue with her husband that she thought that it

12 must be him. It must be him because 10 years ago when we

13 ended our relationship, my client got mad at her, was a little

14 bit upset because -- and you will hear that he believed that

15 she did something wrong, that she perhaps was unethical in her

16 treatment of him and so she -- he brought that to her

17 attention.

18 There was something that was not right about it. And

19 their relationship ended 10 years ago. And she believes that

20 10 years ago this termination of the relationship albeit she

21 wasn't scared of him, this wasn't about that termination

22 whatsoever, that he was threatening to hurt her or became

23 negative with regards to her being in fear that now all of a

24 sudden it must be him. It must be.

25 And there's going to be an assumption regarding intent.

26 The Court is going to read to you at the close of this case

27 the law that applies to this case. And you all took the oath

28 that you will follow that law, that's why we chose you. And



201

1 that law is going to explain what the People have to meet

2 beyond a reasonable doubt for you to render a guilty verdict.

3 And there's six elements that the Court will read. And

4 all of those elements have to be met, not one or two, not a

5 couple here, all six of those elements of the specific intent

6 crime will have to be met.

7 There has to be the specific intent of imminent —

8 MS. SOMERVILLE: Objection. This is not appropriate for

9 opening.

10 MS. FREEZE: I'll move forward, Your Honor.

11 THE COURT: Thank you.

12 MS. FREEZE: And you will follow that law.

13 And the other law that the Court will read to you is that

14 when there's two reasonable conclusions —

15 MS. SOMERVILLE: Objection, Your Honor.

16 THE COURT: You are arguing a lot.

17 MS. FREEZE: That's fine, Your Honor. I'll move forward.

18 With regards with this assumption regarding intent,

19 there's no doubt, there's not going to be any confusion about

20 where my client lives, where he lives now, where he lived last

21 year and where he lived in 2009. He lives on the other side

22 of the country. He doesn't -- he's nowhere in California.

23 He's nowhere near California. He's literally on the other

24 side of the country.

25 We're here because the People believe that my client made

26 these calls to Dr. Jacobs. That's why we're here. And my

27 client has maintained "I'm not guilty."

28 When you listen to everything, be mindful of the
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1 assumptions. Be mindful of the assumptions that the

2 prosecution's witness is making about the science of where my

3 client is.

4 Be mindful of the assumptions that are being relied upon

5 as it pertains to identity: Why she believes that it's him

6 and does that make sense? And be mindful of this intent. And

7 be mindful of the fact that my client lives on the other side

8 of the country and has for almost 10 years. And I urge you to

9 really listen and to be mindful and wait for that law, wait

10 for the direction that the Court will give you. And I'm

11 confident that at the conclusion of this case, that you will

12 see that my client is, in fact, not guilty.

13 Thank you.

14 THE COURT: All right. Thank you. And ladies and

15 gentlemen, we're going to start with the evidence portion of

16 our trial now.

17 Ms. Somerville, if you would call your first witness.

18 MS. SOMERVILLE: Thank you, Your Honor. The People call

19 Gary Jacobs.

20 THE CLERK: You do solemnly state under penalty of perjury

21 that the evidence you give in this matter shall be the truth,

22 the whole truth and nothing but the truth?

23 THE WITNESS: I do.

24 THE CLERK: Please have a seat at the witness stand.

25 And for the record, please state your full name and spell

26 your last name.

27 THE WITNESS: Gary Jacobs, J-a-c-o-b-s.

28 MS. SOMERVILLE: Thank you, Your Honor.
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1 GARY JACOBS,
2 called as a witness on behalf of the People,

3 having been first duly sworn, testified as follows:

4

5 DIRECT EXAMINATION
6 BY MS. SOMERVILLE:

7 Q. Good morning.

8 A. Good morning.

9 Q. Can you tell me what you do for a living?

10 A. I am an ophthalmologist, which is an eye surgeon.

11 Q. How long have you been doing that?

12 A. I've been in Chula Vista since 1981.

13 Q. And are you married?

14 A. Yes.

15 Q. And what's the name of your wife?

16 A. Carolyn.

17 Q. Same last name?

18 A. Same last name.

19 Q. How long have the two of you been married?

20 A. Since 1977, I think.

21 Q. You have any kids?

22 A. Two kids.

23 Q. And sons, daughters?

24 A. One son, the oldest, 46; and a daughter who is going

25 to be 38 this month.

26 Q. Do they live at home with you?

27 A. No.

28 Q. Back on June 5th of this year, what were you doing in
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1 the earlier part of the day?

2 A. Was that a Monday?

3 Q. I am not sure, but it's the date that we're going to

4 talk about when you came home.

5 A. Okay. As I said, I'm an eye surgeon. Monday is my

6 surgery day. I start early morning and I finish around noon,

7 one o'clock.

8 And when I finished, I don't keep my phone on me because

9 I'm in surgery, and I got my cell phone around noon, one

10 o'clock when I finished and there was a message from Carolyn.

11 Q. Let me stop you for a moment. I'll ask more

12 questions as you go.

13 A. Okay.

14 Q. So you got out of surgery and then you checked your

15 cell phone?

16 A. Yes.

17 Q. Okay. And you said there was a message from Carolyn.

18 What was it about?

19 A. Well, it was kind of a nervous message and basically

20 asking me to call her as soon as I get this message.

21 Q. Did you do that?

22 A. Yes, I did.

23 Q. Was this out of the ordinary? I mean you've been

24 married for 40-something years.

25 A. Yes. Yes, it was out of the ordinary. She knows I

26 don't answer my cell phone because I don't keep it on me

27 during surgery.

28 Q. And did you call her back?
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1 A. I did.

2 Q. Okay. And how did she sound when you called her

3 back?

4 MS. FREEZE: Objection. Calls for hearsay.

5 THE COURT: Overruled. Not what she said but how she 

6 sounded.

7 BY MS. SOMERVILLE:

8 Q. How did she sound?

9 A. She sounded quite concerned and nervous, and I told

10 her I was: on my way home and --

11 Q. And when you got home, how was she, how was she

12 acting?

13 A. She was quite upset.

14 Q. Did she tell you why she was upset?

15 A. Yes .

16 Q. Did she play any messages for you?

17 A. Yes. She played her message that was on her

18 professional voice mail message.

19 Q. Okay. And how did you react to that?

20 A. I was stunned.

21 Q. What did -- what did you do once you heard that voice

22 message?

23 A. Well, I — her voice mail system is with AT&T and I 

24 knew that AT&T voice mail could be ascertained on mine. I'm

25 not sure Carolyn knew that. But so when I went online, I was

26 able to access not just the voice mail but also the phone

27 number that made the call.

28 Q. Do you recall what that number was?
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1 A. No, I don't remember.

2 Q. Would looking at the copy of the AT&T record refresh

3 your memory?

4 A. Yes.

5 MS. SOMERVILLE: May I approach, Your Honor?

6 THE COURT: Yes.

7 BY MS. SOMERVILLE:

8 Q. Mr. Jacobs, I'm going to show you a copy of a piece

9 of paper that has some items that are redacted and then some

10 items that are not.

11 Would you look at that and see if that refreshes your

12 memory as to the phone number.

13 MS. FREEZE: And Your Honor, I would object as to this

14 document as the document being hearsay.

15 THE COURT: It's just to refresh memory.

16 MS. FREEZE: Thank you, Your Honor.

17 THE COURT: So overruled.

18 THE WITNESS: Yes, that's the phone number.

19 BY MS. SOMERVILLE:

20 Q. And we'll go through it step by step, but I'm going

21 to take it away from you.

22 Can you tell me what the area code was? Do you recall?

23 A. 617. The only reason I recall is because I'm looking

24 at it now. I don't have that number memorized.

25 Q. Okay. And do you recall what the rest of the number

26 was?

27 A. No, I don't remember the number.

28 Q. And if I show you this again, could you tell me what
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1 the next three numbers are from that phone number?

2 A. 992.

3 Q. And what are the last four?

4 A. 4648 .

5 Q. After you got that phone number off of the message,

6 what did you do?

7 A. Well, I took the number and basically threw it into

8 Google searches. And if you search long enough, you can

9 figure out who owns the phone number, basically whose phone

10 number is attached to it, and that's when I found the name of

11 the person.

12 MS. FREEZE: And Your Honor, just for the record, object as

13 to hearsay as to -­

14 THE COURT: We're not quite there yet. So overruled.

15 BY MS. SOMERVILLE:

16 Q. So when you did your Google search, were you able to

17 come up with a name associated with that phone number?

18 A. Yes.

19 Q. And what was the name?

20 A. Ben Bathen.

21 MS. FREEZE: And then, Your Honor, objection as to hearsay.

22 Foundation. Authentication.

23 THE COURT: All right. And ladies and gentlemen, that

24 information is not being offered to you as actual proof of who

25 that phone number belonged to. The only reason we're giving

26 that information to you is so you can see what happened as a

27 result of communication of that information. But it is not

28 evidence that that phone number actually belonged to
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Mr. Bathen.

BY MS. SOMERVILLE:

Q. Once you got that name, did you tell your wife?

A. Yes.

Q. And after you shared that with your wife, did either 

of you contact the Chula Vista Police Department?

A. Yes.

Q. Did someone come out to your home that day to take a 

report?

A. Yes.

Q. Did you provide them with the name Benjamin Bathen?

A. Yes.

Q. And did you also provide them with the phone number 

from the call?

A. Yes.

Q. After your wife got this first voice message, did you 

notice a change in kind of the way she was acting?

A. That was in June, and basically every door and every 

window in the house was locked. June in San Diego is pretty 

nice, but everything was locked down tight.

Q. Did you do anything to make sure that, you know, your 

wife was safe during this time?

A. We increased communication between us during the day. 

And I helped her upgrade her security in her office because 

they changed some of their office policies too.

Q. Did you ever go to meet her at work?

A. Yes. Yes, I would go early in the morning with her

when I was available as she went into work and I go — meet
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1 her at the end of the day so she wouldn't have to come out of

2 the office by herself.

3 Q. Did you become aware at some point of a couple more

4 voice messages that your wife received in the early days of

5 July?

6 A. Yes.

7 Q. And specifically, message on July 3rd and July 5th?

8 A. Yes.

9 Q. Did you hear those -­

10 A. Yes.

11 Q. -- messages?

12 And were those messages from the same phone number, the

13 (617)992-4648?

14 A. Yes.

15 Q. Did it appear that your wife was emotionally affected

16 by those calls?

17 A. It was pretty disturbing.

18 Q. Did you and your wife do anything further in terms of

19 taking personal safety measures after she received these last

20 two phone calls?

21 A. I just think we continued to do what we were doing.

22 I mean we called the police again. So the Chula Vista police

23 came out again probably July 6th because it was July 4th

24 holiday, so I think there was some break in terms of them

25 coming out.

26 But they came out and they went through this kind of

27 security suggestions and reinforcing what the first police

28 officer did in June. We tried to follow those.
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1 Q. Did your wife ever go to court to get a restraining

2 order?

3 A. Yes.

4 Q. Did you go with her?

5 A. Yes.

6 Q. And do you recall what month that was in?

7 A. I don't. It was after the July period of time.

8 Q. Okay. And after getting those messages on the 3rd

9 and the 5th, did you continue to go, you know, meet your wife 

10 or show up with her?

11 A. Mostly in the end of the day because she'll work a

12 little later in the evening and so I was finished with my 

13 surgical cases for my office hours and I would meet her at her

14 office.

15 Q. Would the doors and windows — were they still

16 closed?

17 A. In the home?

18 Q. Yes.

19 A. Unfortunately, yes. We were on lockdown.

20 Q. What was -- what was that like to have to —

21 A. We were living in a cocoon.

22 Q. I'm sorry?

23 A. We were living in a cocoon. You know, the windows

24 and doors were locked and the air-conditioning was on. It

25 was, you know, just not San Diego. It's pretty restrictive

26 and Carolyn was afraid after getting those messages like she

27 got. She was very, very afraid.

28 MS. SOMERVILLE: Nothing further, Your Honor.
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1 THE COURT: Ms. Freeze.

2 MS. FREEZEd Thank you, Your Honor. Just one moment.

3 THE COURT: Sure.

4

5 CROSS-EXAMINATION
6 BY MS. FREEZE:

7 Q. Good morning, Dr. Jacobs.

8 A. Good morning.

9 Q. Now, Dr. Jacobs, you testified that you've resided in

10 Chula Vista since 1981; is that correct, sir?

11 A. Yes.

12 Q. At no point you resided in Washington, D.C. or on the

13 East Coast?

14 A. I was born in D.C. and I lived in D.C. until 1980.

15 Q. Okay.

16 A. I lived in the East Coast until 1980.

17 Q. You haven't resided in the East Coast since 1981. Is

18 that fair to say?

19 A. I left the East Coast in 1979, '80.

20 Q. Now, your adult children, they don't live at home;

21 correct?

22 A. Correct.

23 Q. And they don't work in or around your place of —

24 place of employment or your wife's place of employment;

25 correct?

26 A. Correct.

27 Q. Now, when you spoke with your wife on or about

28 June 5th of last year, you were — you became aware that this
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1 voice message had been left on her work — like her work

2 confidential voice mail; correct?

3 A. Correct.

4 Q. Where other clients leave messages; correct?

5 A. That's my understanding.

6 Q. Other patients, if you will?

7 A. That's my understanding.

8 Q. Is it further your understanding that she doesn't

9 provide to her patients like a personal cell phone or another

10 way of communicating with her?

11 A. That's my understanding, that's correct.

12 Q. And is it further your understanding that your wife

13 doesn't provide to patients her residence address?

14 A. That's my understanding.

15 Q. Okay. She doesn't disclose personal information

16 about herself and your family. Fair to say?

17 A. That would be my understanding, although we might be 

18 in the yellow pages or, you know, in terms of general 

19 information.

20 Q. And so after this first voice message system, voice

21 message, you, in fact, were the one that contacted Chula Vista

22 Police Department; correct?

23 A. No. Carolyn made the contact.

24 Q. Okay. So — but isn't it true that you actually were

25 the first one that made the call and then you handed the call

26 over to her?

27 A. I don't think so.

28 Q. Okay.
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1 A. But it's possible, but I don't have that

2 recollection. I think — I only did the Google search.

3 Q. Okay. But fair to say it's been over a year; right?

4 A. Correct.

5 Q. Okay. And -- but if the call — if there was a

6 reporting of the call and you were the initial person that

1 made the call, you would agree with that, with that

8 information?

9 A. I mean if you said I'm the one that made the initial

10 call to the Chula Vista Police Department?

11 Q. Yes. Yes, sir.

12 A. I mean could that be a possibility?

13 Q. Yes, sir.

14 A. I mean I guess it's a possibility. I just don't have

15 a recollection of it.

16 Q. That's fair. Thank you.

11 And you didn't actually — you or your wife didn't

18 really — the initial contact with law enforcement, it wasn't

19 like a 911 call; correct? It was just like a call to the

20 Chula Vista Police Department?

21 A. My recollection is, yeah, I think it was just a call

22 to the -- it wasn't the 911.

23 Q. Okay. And then — and since these calls were made,

24 these voice messages, your wife has continued to practice;

25 correct?

26 A. Yes.

27 Q. She didn't, like, close her business or anything like

28 that; correct?
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1 A. She secured the business -­

2 Q. But she —

3 A. — office because she's in an office with other

4 therapists; so they basically lock down. They created a

5 doorbell system where people couldn't come and go without -­

6 Q. Right. And that's not my question.

7 My question, sir, is she continued to practice; correct?

8 A. Yes.

9 Q. And she's had, fair to say, several hundred clients a

10 year, give or take?

11 A. I'm going to defer on that. I don't know the

12 numbers.

13 Q. Okay. Now — and at no point between June 5th of

14 last year and today this gentleman has at any point come to

15 your residence; correct?

16 A. Not that I'm aware of.

17 Q. And this gentleman has at no point come to your

18 wife's place of work; correct?

19 A. Not that I'm aware of.

20 Q. And as far as you're aware, your wife -- my client

21 was a patient of your wife and that relationship ended quite

22 some time ago; correct?

23 A. That's my understanding.

24 Q. Approximately nine, 10 years ago?

25 A. That might be true. I think that's somewhere along

26 the lines.

27 Q. Okay. And, in fact, when -- when your wife called

28 you during your busy surgery day, she didn't say anything to
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1 you like this particular client contacted me? She didn't

2 know; correct?

3 A. Correct.

4 Q. She didn't recognize the voice initially; correct?

5 A. Not initially.

6 Q. And as far as you are aware, your wife treated -­

7 they had a doctor-patient relationship for about four, five

8 years?

9 MS. SOMERVILLE: Objection. Foundation.

10 THE COURT: Sustained.

11 BY MS. FREEZE:

12 Q. If you know.

13 A. I'm not sure.

14 Q. And prior to this restraining order being submitted

15 by your wife, at no point between June of last year and around

16 September of last year was there any contact, physical,

17 in-person contact, by my client to your family; correct?

18 MS. SOMERVILLE: Objection. Foundation.

19 THE COURT: Sustained.

20 MS. FREEZE: Foundation. Just asking him if my client

21 contacted their family.

22 THE COURT: Foundation.

23 BY MS. FREEZE:

24 Q. Okay. But let me back up. So there was the message

25 in June ; correct?

26 A. Yes.

27 Q. And then there was the two in early July; correct?

28 A. Yes.
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4 restraining order hearing; correct?

1 Q. And then no more calls?

2 A. As far as I'm aware of.

3 Q. Okay. And you said you were present during the

5 A. Yes .

6 Q. Okay. Did you testify?

7 A. No.

8 Q. Were you just in the audience?

9 A. Yes.

10 Q. Okay. And my client was present as well; correct?

11 A. Yes.

12 Q. And at no point did he motion or threaten you;

13 correct?

14 A. No.

15 Q. And at no point during the proceeding he motioned or

16 threatened towards your wife, if you are aware?

17 A. None that I was aware of.

18 Q. He didn't follow you to your car, behave in any kind

19 of errat ic manner; correct?

20 A. Not that I'm aware of.

21 Q. And he had — had an attorney defend him during that

22 proceeding; correct?

23 A. Correct.

24 Q. Denying that he made those calls?

25 MS. SOMERVILLE: Objection. Hearsay.

26 THE COURT: Sustained.

27 MS. FREEZE: Okay.

28 /////
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1 BY MS. FREEZE:

2 Q. Do you recall Officer De La Pena coming to your home

3 on or about June 5th of last year?

4 A. Yes.

5 Q. And do you recall having dialogue with him and

6 sitting down with him making the report?

7 A. Yes.

8 Q. Okay. Is that fresh in your mind?

9 A. Well, it's a year old so I know more what I had for

10 breakfast today than that, but I have a general recollection

11 of that.

12 Q. And he actually came out to the residence, not the

13 place of employment; correct?

14 A. Correct.

15 Q. Mr. -- excuse me, Officer De La Pena did not go, as

16 far as you're aware, to your wife's office; correct?

17 MS. SOMERVILLE: Objection. Foundation.

18 THE COURT: As far as you're aware.

19 THE WITNESS: I believe they did started doing — I forget

20 the terminology, but the Chula Vista police started driving by

21 more frequently and I think he might have been part of that.

22 BY MS. FREEZE:

23 Q. And I think I wasn't clear so I apologize, Doctor.

24 When you met with Dr. De La Pena, you and your wife —

25 excuse me — Officer De La Pena at your home, you provided

26 Officer De La Pena the recording; correct?

27 A. No. He recorded it himself off of the website.

28 Q. Off of the website. So that website was accessed and
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1 that's the website where the messages go?

2 A. AT&T has an online voice mail messaging system. So

3 if you get it on your phone, you can also access it online,

4 and so he recorded that himself.

5 Q. Okay. But he himself, as far as you know, when he

6 was in your residence before you and your wife, you don't

7 recall him contacting anybody directly from the voice message

8 system?

9 A. I'm -- I don't understand your question.

10 Q. You don't recall him actually going to the voice

11 message system or being on the call or calling himself, he got

12 it via you through the online portal?

13 A. Yes, we wound up going online, typing the AT&T -­

14 Carolyn's, you know, business number and it lists all the

15 messages were there and we played that one message for him and

16 then he recorded it as he was observing it online.

17 Q. Thank you. And fair to say that your wife — this

18 was an unexpected call; correct? This message?

19 A. Which call?

20 Q. The first one on June 5th.

21 A. I would say so.

22 Q. Okay. There wasn't anything recent where she said I

23 had an issue with a client recently or a patient and — and it

24 was kind of stemming off of that patient session?

25 MS. SOMERVILLE: Objection. Hearsay.

26 THE COURT: Sustained.

27 BY MS. FREEZE:

28 Q. Fair to say it was unexpected?
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1 MS. SOMERVILLE: Objection; asked and answered.

2 THE COURT: Overruled.

3 BY MS. FREEZE:

4 Q. And as far as you know, Dr. Jacobs, your wife, when

5 this name came up, she was under the impression -- and if you

6 don't know, obviously we're -- you testified as to what you

7 know, but she was aware that this patient didn't live in

8 California anymore; correct?

9 MS. SOMERVILLE: Objection; foundation.

10 THE COURT: Hearsay. Sustained.

11 BY MS. FREEZE:

12 Q. You were sitting there when your wife was interviewed

13 by Officer De La Pena; correct?

14 A. Yes.

15 Q. Okay. Was your -- if you know, was your wife ever

16 sued by my client?

17 A. I have no knowledge.

18 Q. Okay. Did your wife -- does your wife ever speak to

19 you about patients?

20 A. No.

21 Q. And you testified — just one last question,

22 Dr. Jacobs.

23 You testified that you and your wife was -- were on

24 lockdown; correct?

25 A. My words.

26 Q. Okay. But at no time did any -- anybody come and try

27 to break into the home or anything like that, if you know?

28 A. Correct.
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1 Q. Okay. And up until the time that you went to the

2 restraining order hearing last year, you had never seen

3 Mr. Bathen; correct?

4 A. Correct.

5 MS. FREEZE: Nothing further. Thank you.

6 THE COURT: Ms. Somerville.

7 MS. SOMERVILLE: Briefly. Thank you.

8

9 REDIRECT EXAMINATION
10 BY MS. SOMERVILLE:

11 Q. Dr. Jacobs, about that restraining order hearing.

12 You were asked about whether you testified or not, and I

13 believe you said you did not; correct?

14 A. Correct.

15 Q. Did your wife testify at that hearing, if you recall?

16 A. I think they might have asked her some questions,

17 but — you know, they did. They — I mean, she didn't come up

18 to the thing. We were all seated in that area, but -- of the

19 room, but I think they did ask her some questions, yes.

20 Q. And by "that area," you mean the area where the

21 audience sits?

22 A. I think so. My recollection is that, yes.

23 Q. Okay.

24 MS. SOMERVILLE: Thank you. Nothing further, Your Honor.

25 THE COURT: Anything further?

26 MS. FREEZE: No, Your Honor. Thank you.

27 THE COURT: May this witness be excused?

28 MS. SOMERVILLE: Yes.
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1 THE COURT: Thank you, sir. You may step down.

2 Ladies and gentlemen, we're going to take a little earlier

3 break this morning than we ordinarily do. We're going to take

4 our 15 minutes at this time and then we'll try to go to noon.

5 But if anybody is uncomfortable, we will, of course, take

6 another break. That includes everybody in the courtroom. But

7 we're going to try and make it until noon after that.

8 So remember not to form or express an opinion, don't talk

9 to anybody about any subject connected with this matter. Stay

10 off the Internet, please, either communicating or receiving

11 information about this case. And I'll see you in 15 minutes.

12 (The following proceedings were had between the Court

13 and counsel out of the presence and hearing of the

14 jury.)

15 THE COURT: All right. The jury is gone.

16 And just for the record, we had a brief sidebar

17 conference. I'm not going to accept any further argument, but

18 I did issue a ruling on the therapist relationship that we had

19 discussed this morning.

20 I looked at People v. Warden, 53 Cal.3d 522. It's a 1991

21 case. And at first blush, you might think it has no bearing

22 on this case whatsoever, but it is more of a Tarasoff kind of

23 analysis of the psychotherapist relationship and what can be

24 disclosed at a criminal trial in that context.

25 And really here, even though the psychotherapist holds

26 both the privilege and is the alleged victim of this crime, we

27 do kind of have a crossover. It's a little unusual.

28 So as I told you at sidebar, my ruling is that there can't
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be a disclosure of any of the confidential communications 

during therapy, that I think the privilege still stands unless 

there was any kind of exception developed during testimony. 

But that the fact that Mr. Bathen was a patient can be asked.

The very general nature of the testimony, interpersonal 

relationships, was the proffer. That can be asked. And the 

fact that the threats to sue and the anger, which really was 

not -- I'm not even sure it's covered by the privilege, but if 

it is covered, then I would allow that. And the reason I'm 

allowing these few exceptions is I think it does go to the 

exception concerning this crime.

MS. SOMERVILLE: I just have one question about -- because 

Ms. Freeze under opening statement had said that he never made 

any threats during these sessions.

THE COURT: I'm not sure that it opens the door.

MS. SOMERVILLE: No, no, no. I just didn't want -- if I 

don't believe that she should be able to then delve into what 

they were talking about.

THE COURT: She certainly may if she wants. The client 

holds the privilege, but then the privilege is waived. Yeah, 

okay. If it has no bearing on the case. I mean the relevancy 

would be the only issue.

MS. SOMERVILLE: Right.

THE COURT: But Ms. Freeze has the right to — her client 

can waive the privilege any time. He's the holder.

MS. FREEZE: And he has been, so -­

THE COURT: You got that on the record.

MS. FREEZE: Just want to make sure.
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1 THE COURT: No, your objection is there. That's why I know

2 there's never been a waiver and that's why I'm trying to do my

3 best to carve out the little exception.

4 MS. FREEZE: I appreciate that, Your Honor.

5 THE COURT: All right. Thank you.

6 MS. FREEZE: Thank you for taking the time to do that.

7 THE COURT: Sure.

8 We'll be in recess. Thank you.

9 (Recess taken.)

10 (The following proceedings were had in open court in

11 the presence and hearing of the jury.)

12 THE COURT: Your next witness, Ms. Somerville.

13 MS. SOMERVILLE: Thank you, Your Honor. The People call

14 Carolyn Jacobs.

15 THE CLERK: Do you solemnly state under penalty of perjury

16 that the evidence you give in this matter shall be the truth,

17 the whole truth and nothing but the truth?

18 THE WITNESS: I do.

19 THE CLERK: Please have a seat at the witness stand.

20 And for the record, please state your full name and spell

21 your last name.

22 THE WITNESS: Carolyn Frances Jacobs, J-a-c-o-b-s.

23

24 CAROLYN FRANCES JACOBS,
25 called as a witness on behalf of the People,

26 having been first duly sworn, testified as follows: 

27

28 /////
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1 DIRECT EXAMINATION
2 BY MS. SOMERVILLE:

3 Q. Good morning.

4 A. Good morning.

5 Q. What do you do for a living?

6 A. I am a licensed psychologist in private practice in

7 Chula Vista, California.

8 Q. How long have you been a licensed psychologist?

9 A. Since 1998.

10 Q. What did you — did you have a career before that?

11 A. Yes. I was a licensed marriage and family therapist

12 for -- since '88. In '98. And prior to that I was a

13 registered nurse for 14 years in the operating room.

14 Q. Do you have a specific degree to be a psychologist?

15 A. Yes. It's a psychology degree, license by the State

16 of California.

17 Q. Where did you go to school?

18 A. To Alliance International University in San Diego.

19 Q. And you said you are licensed; correct?

20 A. Correct.

21 Q. Do you have to take any type of boards or exams to

22 get a license?

23 A. Yes. You have to have an oral exam and a written

24 exam, and then you have to have, once you're licensed,

25 continuing education, you know, periodically every time your 

26 license is renewed all the way through your career, so —

27 Q. What do you mean by the continuing education that you

28 have to get to keep up your license?
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A. Well, you just have to have certain trainings and 

courses that keep you up on, you know, on what's going on in 

the field and -- and that, so in order to renew your license 

every two years.

Q. As far as your license goes, where are you allowed to 

practice?

A. Well, in the State of California, licensed by the 

State of California.

Q. Can you practice outside of California?

A. No. Your license stops at the border.

Q. Is that true stopping at the border even over, say, 

in telephone?

A. Well, if you're practicing psychology, you have to be 

licensed in the state that you are practicing psychology. You 

can have, you know, phone contact or that sort of thing. But 

actually doing therapy, it has to be within the State of 

California.

Q. Okay. And the practice that you currently have, do 

you specialize in any -- you said you were a marriage and 

family therapist previously. Do you still do that type of 

treatment?

A. I work with individuals, couples and families. Sort 

of a broad clinical practice. And so I'm trained to do -- to 

work with all components of individuals and families.

Q. And is your practice here in Chula Vista?

A. Yes, it is.

Q. And how long have you been at that particular

location?
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1 A. Since 1995.

2 Q. Can you kind of describe for us how that office is

3 set up. I mean there are other therapists there, doctors?

4 A. Right. There are other therapists. They're licensed

5 social workers, marriage and family therapists. They are -­

6 we're all sole practitioners so we all have our own practice,

7 but we share space in the office space that we have there. So

8 we have a general waiting room area and then people are -­

9 different therapists come and go throughout the week.

10 Q. Typically how long is a session that you have with a

11 client?

12 A. Usually 45 to 55 minutes.

13 Q. And do you ever do therapy sessions over the phone

14 with patients here in California?

15 A. Yes.

16 Q. Would those typically be the same length, 45 to 55

17 minutes?

18 A. Usually, usually 30 to 45 minutes.

19 Q. How do new patients find out about you?

20 A. Well, a lot of it is by referral, referral from other

21 people or other colleagues. I am also on quite a few provider

22 panels and so I'll get referrals from — for example, employee

23 assistant programs will refer because I am an approved

24 provider with their plan.

25 There is -- you know, I have a website and so people can

26 find me on my website and so — but primarily, it's — in my

27 practice, because I've been at it so long, a lot of it is

28 self-referral or referrals from other patients who have
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referred people to me, so --

Q. Do other colleagues, do they refer people to you?

A. Yes, absolutely.

Q. Can you kind of explain how that works?

A. Well, usually I'll get a call and -- and I have a 

private confidential private voice mail service, and there 

will be a message on the call and then I'll call the person 

back and they'll tell me where they received the referral, 

like, Dr. Smith, you know, recommended me.

Or sometimes I get referrals from psychiatrists who are 

treating people with medication and then they want them to be 

also in counseling services, sort of a co-treatment protocol, 

so —

Q. So just so I'm clear kind of, what's the difference 

between a psychologist and a psychiatrist?

A. A psychiatrist is a medical doctor; so he or she has 

a medical degree and they're specialized mainly in brain 

chemistry and they manage -- primarily they manage 

medications.

But a psychologist is a doctor of psychology, but I can't 

prescribe medications, but many times the model that works 

well is if someone needs to be on medication management, the 

psychiatrist will either refer the person to a psychologist to 

be in counseling concurrently with their medication 

managements. It seems to be the most effective way to work 

with people.

And then sometimes if I'm seeing someone and I think that

they would benefit from a medication evaluation for their
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1 anxiety or depression or whatever is going on, then I would

2 defer back to the psychiatrist.

3 Q. You mentioned that you have a confidential voice

4 message system set up.

5 A. Correct.

6 Q. How long have you had that?

7 A. Oh, wow, I really can't say for sure. My primary way

8 of, you know, of receiving referrals has been through — and

9 for patients to reach me has been through my -- it's a

10 messaging service through AT&T.

11 Q. Do they — do your patients also reach you, say, if

12 they need to reschedule or something along those lines?

13 A. Uh-huh, that's the way -- that's the way they could

14 reach me. They call my messaging service. They leave a

15 message with their contact information and then I call them

16 back.

17 Q. Do you ever give them your personal cell phone

18 number?

19 A. No, no.

20 Q. Do you ever give them your home number?

21 A. No, no. Although I have sometimes dialed back on my

22 home number or on my cell phone number, not realizing that

23 they can have access to that because I dialed them, but -- but

24 I never — I don't unless there's something that might be a

25 crisis situation, I might give them my cell phone number if

26 they needed to reach me.

27 Q. What's your -- what's the phone number that you have

28 for your voice message system?



229

1 A. Do you want the number? (619)525-7747.

2 Q. And I know you can't say how long you've had that set

3 up, but has it been the same number for a substantial period

4 of time?

5 A. Yes, yes. I think it's been my only number actually

6 since I've been in practice.

7 Q. So can you just describe how you access that? I mean

8 do you just punch in the number or how do you get your voice

9 messages?

10 A. I dial that number and then I have to put in a code

11 and then it tells me to — "to hear your messages, push one,"

12 like that; so — and then I can push it and then the message

13 comes online and then I can — I get the message.

14 Q. Just in a general average week, do you have a normal

15 time when you check your work messages?

16 A. I try to check them on a business day, the next

17 business day because I — my practice is I usually work until

18 7:00 in the evening, so I check my messages the day before

19 that I received that day, the next morning, the next business

20 morning.

21 Q. And so how many days a week do you work?

22 A. Right now I'm working three, three full days a week,

23 Tuesdays, Wednesdays and Thursdays.

24 Q. And what time do you generally go in? I know you

25 said you leave around 7:00.

26 A. I usually go in — my first appointment is at noon on

27 Tuesday, Wednesday, Thursday. And my last appointment is at

28 7:00 p.m.
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Q. When you're having sessions with patients, do you 

tend to talk about — divulge personal details of your life?

A. Do I?

Q. Yes.

A. Back to the patient?

Q. Yes.

A. About my life?

Q. Yes.

A. No. No, I don't tend to do that. Sometimes there 

are self-disclosure as a therapist is appropriate at times, 

but only if it has a therapeutic — if there's a therapeutic 

intention to do that.

Q. Are there, you know, kind of standard boundaries that 

are observed between, you know, a therapist and their patient?

A. Yes. Boundaries are -- are a major part of our 

training, you know, to manage boundaries.

Q. Just kind of in general, describe what you mean by 

that, by managing boundaries.

A. Things like you wouldn't receive -- you know, you 

wouldn't receive gifts necessarily from a patient. You 

wouldn't go into a business dealing with a patient. You 

probably wouldn't -- I'm thinking what kind of situation that 

is. I've been — I've had to, you know, pull my boundaries 

back.

For example, it depends on the clinical issues and the 

therapeutic issues that you are dealing with, but you wouldn't 

necessarily go to someone's, like, wedding or a celebration 

for their child. You know, you just — there's certain
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1 boundaries that you need to keep clear between yourself and

2 your patients and your life and their ilife.

3 Q. At some point during your practice, did you begin

4 seeing someone or treating them by the name of Benjamin

5 Bathen?

6 A. Yes, I did.

7 Q. And do you recall around what year that was?

8 A. Around 2004.

9 Q. Do you see Mr. Bathen here in court today?

10 A. Yes.

11 Q. And can you just for the record describe the color of

12 shirt he's wearing?

13 A. It's a blue shirt.

14 MS. SOMERVILLE: Would the record reflect that the witness

15 has identified Mr. Bathen?

16 THE COURT: Where is he sitting?

17 BY MS. SOMERVILLE:

18 Q. Can you tell us where he's seated in the courtroom as

19 well?

20 A. In the corner.

21 THE COURT: Yes, the record can reflect the identification.

22 MS. SOMERVILLE: Thank you, Your Honor.

23 BY MS. SOMERVILLE:

24 Q. When you began treating Mr. Bathen in the

25 therapist-client relationship, where did you first have your

26 treatment sessions with him?

27 A. In Chula Vista in my office.

28 Q. And how often would you see him in your office?
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1 A. Well, I think it's been -- when I — I — I think I

2 should explain, I think it was — I saw him five sessions,

3 average five sessions from 2004 until 2008, 5,000 -- five

4 sessions a year over that period.

5 Q. And would those be the typical length of the

6 sessions -- and these are in-person sessions?

7 A. Yes.

8 Q. And would those be the typical amount of time that

9 you explained earlier, 45 to 55 minutes?

10 A. Uh-huh.

11 Q. Is that a "yes"?

12 A. Yes, yes.

13 Q. Do you recall how it was that Mr. Bathen first came

14 to you as a patient?

15 A. I think it was a referral. He had a referral from

16 someone from his -- back east, I think. I don't know if it

17 was a colleague or another patient, but I think that's how he

18 located me, I think.

19 Q. And do you remember — you say "back east." Do you

20 remember any specific area back east?

21 A. I'm recalling it's Washington, D.C. area possibly. I

22 had done some graduate training at Georgetown there, and I had

23 some colleagues back there, and I think that that's where the

24 original -- I think that's where the referral came from.

25 Q. And when Mr. Bathen came to see you, just in general,

26 what was it that he was seeing you for?

27 A. Primarily just adjustment issues. He had recently

28 moved to the West Coast and he started a new job and was a lot



233

1 of stress and just trying to get settled in.

2 Q. At some point, did you begin during that 2004 to 2008

3 period having phone sessions with Mr. Bathen?

4 A. Yes, I did.

5 Q. Why did that happen?

6 A. Well, he moved — he moved to L.A. and he was

7 still -- he was starting a new job. And he wanted to continue

8 to have contact, but it was really hard for him to come from

9 L.A. to Chula Vista and he was working a lot of hours

10 apparently he was saying, so he asked if we could do it — you

11 know, have contact through the phone, phone consultation.

12 Q. And as you explained earlier, would those be, you

13 know, 30- to 45-minute long sessions?

14 A. Probably 45 to 55 minutes — 30 to 45 minutes. Just

15 depends a lot of what — you know, what the patient's schedule 

16 is.

17 Q. And if you can tell us, how often would you have

18 phone therapy sessions with Mr. Bathen when he was in

19 Los Angeles?

20 A. Well, you know, I don't have access to my records

21 because every seven years we're allowed to purge our records

22 and so I had — in 2014, I had — if you have seven years from

23 the time you see your client, you can close the cases and you

24 can purge the records.

25 So I don't have those specific records in front of me and

26 so I am — a lot of this I'm having to try to pull back up out

27 of my head; so — so what was your question again? I'm sorry.

28 Q. Just a general ballpark, if you can, you know, how
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1 many sessions would you have with him over the phone during

2 this time? You said you had somewhere like around five

3 sessions in person with him?

4 A. Uh-huh.

5 Q. Do you recall?

6 A. I think I had more sessions in person with him. I

7 think it was five sessions — about five sessions a year over

8 that five-year period. Maybe five or six sessions with him

9

10

over the phone.

Q. Is that a year or is that in total?

11

12

A. In total, yeah.

Q. So that I'm clear, it's -■ - you recall about five

13 sessions a year during that five-year period and then about

14 five to six sessions over the phone with him during that same

15 period?

16 A. Right in that ballpark.

17 Q. At some point, did you have to end the doctor-patient

18 relationship with him?

19 A. Yes, I did.

20 Q. Do you recall what year that was?

21 A. 2008, I think.

22 Q. Was that — do you remember what time of year it was,

23 early in the year, the summer, late 2008?

24 A. I think it was around September.

25 Q. And why was it that your therapy sessions ended?

26 A. Well, he had -- my recollection was that he got a new

27 job back east and I think he was moving back to Boston and —

28 and so I — I think we had maybe a couple of — maybe one or
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1 two other sessions after he moved back just in terms of

2 continuity of care, so — and I had referred him to find a

3 therapist in his area and I'd refer him three — three

4 referrals, because I can't — once -- because my license stops

5 at the border, I would not have been able to continue

6 treatment with him out of state.

7 Q. What do you mean? You said you had a few more

8 sessions with him for continuity of care? What does that

9 mean?

10 A. Right. The idea that because he was starting a new

11 area and he would have had to -- you know, there was typical

12 adjustment issues that rather than his — drop a patient

13 completely, immediately, sometimes it's okay to continue to

14 support with continuity of care, with the principle of

15 continuity of care where you are not just abandoning your

16 client.

17 And so as I wanted to make sure that he had referrals,

18 appropriate referrals so that he could — he could continue on

19 with his therapy in the other area.

20 Q. Is that something that your license and your field of

21 work allows you to do?

22 A. Yes. Yes.

23 Q. And that would obviously be for the benefit of a

24 patient?

25 A. Correct, yes. It's just so that it's not dropped

26 totally and then somebody is just left trying to find their

27 own resources or their — you know, their own support and it's

28 appropriate to help them connect up with a therapist in the
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1 area that they're moving to.

2 Q. So after, you know, you provided some referrals and

3 you had, you know, these continuity of care sessions with him

4 over the phone, did you make it clear that you couldn't

5 practice any more with him outside of the State of California?

6 A. Yes.

7 Q. And how did he take that?

8 A. He was — he was not happy about it. And wanted —

9 and he — he was a little agitated in one of the last sessions

10 that we had.

11 MS. FREEZE: Objection. Calls for speculation.

12 THE COURT: Overruled.

13 BY MS. SOMERVILLE:

14 Q. I mean, what did you do at that point?

15 A. Well, I just stated what — you know, what the, you

16 know, the standard of care was and encouraged him to — to

17 seek out, you know, the referrals that I had given him, and

18 that's basically it.

19 Q. Was that the last time you had a phone session with

20 him?

21 A. Yes.

22 Q. Did you ever hear from Mr. Bathen again around that

23 time?

24 A. Not — well, a few — I think it was a couple of

25 months later, I received — I started receiving some e-mails

26 from him.

27 Q. And so a couple months later, do you remember if that

28 was, like, still in 2008 or had it moved into 2009?



237

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A. It had gone into 2009, yeah. I think it was around 

February is when I started receiving the e-mails in 2009.

Q. And what were these e-mails about?

A. Well, that he was — he was upset with me. He -- he

referred to a session that he felt -­

MS. FREEZE: Objection. Calls for privilege.

THE COURT: No content, please —

THE WITNESS: No content.

THE COURT: -- of a session.

BY MS. SOMERVILLE:

Q. So he was upset with you?

A. He was upset with me.

Q. And did he want you to do anything to, you know, try 

and appease him or -­

A. He wanted me to write — apologize to him.

Q. Did you know, I mean, what this was about?

A. I was — I was -- never got clarity on it. I didn't 

understand what he was asking, you know, what he was 

specifically upset about, what he expected me to do.

Q. What did you do in response to getting these e-mails?

A. Well, I decided to go ahead and call my professional

liabilities lawyer. You know, as a professional psychologist, 

you have to have liability — professional liability 

insurance. And there are people that you can consult with. 

So I called my professional liability attorney and I sort of 

ran everything by him, and he basically --

Q. Why did you do this? I mean what about these e-mails

made you then reach out to your professional liability
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1 attorney?

2 A. Just the -- there was just — there was -- I had an

3 uneasy feeling. There was — he was making demands that I

4 didn't understand what he was asking for and I — my

5 recollection of what he was saying was — wasn't the same as

6 his, and so I — you know, I felt like this was potential

7 termination issues and I wanted to make sure that ethically I

8 was in good standing and so I called my professional liability

9 counselor there and I explained what was going on, and he

10 reassured me that I had done everything that I was required to

11 do.

12 Q. You mentioned "termination."

13 A. Uh-huh.

14 Q. So what are you talking about when you mention that?

15 You said that you wanted to, you know, talk about termination,

16 I believe.

17 A. Termination with the -- I'm sorry.

18 Q. With — when you contacted the professional

19 liability —

20 A. I wanted to verify that I was doing everything I

21 should ethically in terms of terminating the relationship, and

22 I explained to him the issues with him being out of state.

23 And he said -- and I informed him what I had done in terms

24 of giving him referrals and I just wanted to run it by him to

25 see that I was, you know, in good practice in doing what I

26 should have been doing, you know, in the termination process.

27 And he reassured me that I was okay. That I was doing

28 everything —
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1 MS. FREEZE: Objection. Calls for hearsay. Motion to

2 strike as it pertains to what the professional liability

3 attorney advised.

4 THE COURT: Sustained. It will be stricken.

5 BY MS. SOMERVILLE:

6 Q. Did you ever try to formally terminate or send him

7 any type of notice about, you know, terminating this practice?

8 A. Yes, I did actually. And I needed his — his new

9 address to do that because I wanted to send him a formal

10 termination letter, and he would not give me his new address.

11 He would only contact me on e-mails.

12 Q. Did he ever make any type of threats to you on the

13 e-mails?

14 A. No, no.

15 Q. Did he ever mention a lawsuit?

16 A. Yes.

17 Q. Okay. What was that about?

18 A. He said that if I didn't either sit — either sit

19 down with him on a face-to-face with an apology where I had

20 to — I had to sit and listen and not make any comments until

21 he was finished to apologize, and so — and if I didn't do

22 that, then he was going to report me to my professional

23 organization, American Association of Marriage and Family

24 Therapy, and make a complaint against me.

25 Q. Did the e-mails from Mr. Bathen eventually stop?

26 A. They did.

27 Q. Do you recall when that was?

28 A. Let me think. February — I think it was around
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April.

Q. So this went on for a couple months?

A. Back and forth, yeah.

Q. Were you ever served with any type of lawsuit by 

Mr. Bathen?

A. No.

Q. Did you ever have any type of discipline proceedings 

or anything like that through the medical board?

A. No.

Q. After these e-mails stopped in April of 2009, did you 

continue to see patients in your private practice?

A. Uh-huh.

Q. Yeah? Yes?

A. Yes. I'm sorry.

Q. That's okay. She's typing it down.

You're married, right, to Gary Jacobs?

A. Correct.

Q. And you have a daughter?

A. Uh-huh.

Q. Does she -- does she have a family of her own?

A. She does. She's married with two little girls, a

seven-year-old —

MS. FREEZE: Objection. Calls for relevance.

THE COURT: Overruled. Just at this point overruled. 

BY MS. SOMERVILLE:

Q. And, you know, this year were you living in 

Chula Vista?

A. Say again.
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1 Q. Excuse me. June of last year were you living in

2 Chula Vista?

3 A. Yes, uh-huh.

4 Q. On the morning of June 5th of 2017, did you check

5 your confidential work voice mail?

6 A. Yes, I did.

7 Q. Where were you when you checked that voice mail?

8 A. I was in my kitchen.

9 Q. Do you remember around what time of day this was?

10 A. It was around — probably around 8:30 in the morning.

11 Q. And was there anyone at home with you during that

12 time?

13 A. No.

14 Q. Did you have any messages that morning?

15 A. Yes, I did.

16 MS. SOMERVILLE: Your Honor, at this time I would ask to

17 play Court's Exhibit 1 for identification.

18 (Court's Exhibit No. 1 was identified.)

19 I also have a transcript that's been marked as Court's

20 Exhibit 1A for identification as well and transcripts prepared

21 for the jury.

22 (Court's Exhibit No. 1A was identified.)

23 THE COURT: Any objection?

24 MS. FREEZE: Just renewing my objection from earlier with

25 regards to privilege, but we've already discussed that.

26 THE COURT: Overruled. Okay. And we're going to hand out

27 transcripts, ladies and gentlemen. The evidence is the actual

28 tape, not the transcript. The transcript is just to assist you
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in understanding what is said on the tape.

And I think I already got the waiver of reporting all the 

calls.

MS. SOMERVILLE: Yes, Your Honor.

THE COURT: And that's yes from both.

And Deputy, would you mind handing out the transcripts?

MS. SOMERVILLE: Your Honor, would the Court like the 

Court's Exhibit 1A?

THE COURT: Yes.

All right. And the jury appears to have the transcript.

Ms. Somerville.

MS. SOMERVILLE: I'm just waiting for them to pass them 

down.

THE COURT: Oh, they have them passed down. I'm sorry.

MS. SOMERVILLE: For the record, I am going to play what 

has been marked Court's Exhibit 1 for identification.

(Audio recording played; not reported.)

MS. SOMERVILLE: For the record, I just played Court's 

Exhibit 1.

THE COURT: All right. Thank you.

And if you pass the transcripts down to Jurors 14 and 12, 

please. 

BY MS. SOMERVILLE:

Q. Are you okay?

A. Yeah, I'm fine.

Q. Is that hard to listen to?

A. Yeah.

Q. How did it make you feel when you first heard that on
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1 June 4th — excuse me, June 5th?

2 A. I was just terrified. You know, I was afraid and —

3 and kind of numb, numbed down a little bit.

4 Q. Did you have any physical reaction?

5 A. Yeah. I was nauseous and I was -- I became afraid.

6 You know, I started looking around the house to make sure my

7 doors were locked. I didn't know, you know, if somebody was

8 nearby or whatever, and so it was just, you know, a fear — I

9 just had a normal, I think, terrorized fear response when I

10 heard it.

11 Q. How did you feel listening to it today?

12 A. Today?

13 Q. Yes.

14 A. Very similar. It's actually, I haven't heard it for

15 a very long time so it's upsetting. It upsets me. Shaky.

16 Q. I saw you reach for some Kleenex.

17 A. Yeah. Well, I'm a crier. If I get the Kleenex, then

18 I don't cry.

19 Q. When you first listened to the call, did you

20 recognize the voice?

21 A. No, not initially.

22 Q. What did you do after you listened to this call?

23 A. Well, I called my husband. I knew he was in surgery

24 that day , so I left a message to have him — to come home -- I

25 said come home as soon as possible.

26 And I didn't say anything other than that, but he knew

27 that I needed him to come home as soon as he could get there.

28 I know he had to finish his surgery, but —
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Q. Why didn't you explain in the message what had 

happened; do you remember?

A. To him?

Q. Yes.

A. Well, because he's an eye surgeon and I just didn't 

want to load him up, you know, with any specifics. And I had 

checked that my doors and my windows -- and I knew that at 

least for now, you know, at the moment I was safe and I just 

wanted him to give time to finish up and to get home.

Q. Did he get home after he heard that message?

A. He was home probably by 11:30 or 12:00, something 

like that.

Q. When he got there, did you explain to him about the 

message?

A. Yes.

Q. And how you were feeling?

A. Yes, yes, yes.

Q. Did you also play the message for him?

A. Uh-huh. He heard it on my voice mail, yeah.

Q. Did your husband do anything to try to figure out who 

this call came from?

A. Yes. He -- there's technology, technology 

challenged, he's not. He was able to go to my AT&T message 

service that apparently it's online and you can go in and you 

can get a copy of the phone number.

MS. FREEZE: Objection for the record, Your Honor. Just 

speculation, foundation, authentication and hearsay.

THE COURT: I'll do foundation and hearsay. Sustained.
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MS. SOMERVILLE: That's fine.

BY MS. SOMERVILLE:

Q. So did your husband at some point provide you with a 

name associated with the phone number that left you the 

message?

A. Right. After he found the phone number on my — my 

voice or my phone record, then he went on -- I think he — he 

just started going to link in social media and somehow he was 

able to connect. He came up with the name Ben Bathen that was 

associated with that number, and he told me that.

And then I said that's — that's my old — my old patient 

from nine years ago.

MS. FREEZE: And Your Honor, just for the record, again, 

the hearsay. I understand you've already given the Court — 

the jury the limiting instruction. Just wanted to put it on 

the record.

THE COURT: Yes.

BY MS. SOMERVILLE:

Q. So initially you didn't recognize the voice when you 

first heard the message; right?

A. Correct.

Q. And then your husband did a little research and gave 

you the name of Benjamin Bathen; correct?

A. Uh-huh. And showed me the phone number.

Q. And what about the name, I mean, connected you to

this message? How did you — you said you recognized it?

A. The name?

Q. Yes.
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1 A. I'm not sure I understand.

2 Q. I'm sorry. That was a bad question.

3 Once he told you the name Benjamin Bathen --

4 A. Uh-huh.

5 Q. -- did you recognize the voice?

6 A. Yes, I made that connection, when I could — when

7 I -- I'm trying to think. Everything was -- let me see how

8 that went. When he said Ben Bathen, it was like, of course,

9 now I recognize the voice, once he -- once he gave me the name

10 that was connected to that phone number.

11 Q. And you've been thinking about Mr. Bathen. I mean

12 this has been a long time that had passed; right?

13 A. Right, right.

14 Q. Was it since -- was April of 2009, was that the last

15 time you had -­

16 A. Yes.

17 Q. -- thought about him or —

18 A. Yes.

19 Q. And did you and your husband call the Chula Vista

20 Police Department?

21 A. Yes.

22 Q. Did you give them the phone number and the name of

23 Mr. Bathen?

24 A. Right. They responded. A patrol officer came to the

25 house and gave him the information, and he also — yeah, so he

26 was there with us and made a report.

27 Q. After you made the report to Chula Vista Police

28 Department, were you still afraid?
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1 A. Yes. He instructed us in terms of some safety

2 issues, measures that we can take, and yeah, at that point I

3 was on pretty high alert.

4 Q. What safety measures did you take?

5 A. Well, we — we relooked at our security system in the

6 house. We -- my office in Chula Vista, we put -- were able to

7 get the landlord to put in security doors so that the doors

8 locked from the outside at all times.

9 I had to notify all of my colleagues because we all are

10 coming in and out of — and there's a parking lot in the back

11 that's not greatly well lit, so — so I had to let them know

12 to be cautious and that I had a threat and just to — you

13 know, I wanted to protect my colleagues and also their

14 patients that were going to be coming in and out of the

15 office.

16 And at that point, I didn't know anymore than I had just

17 received the threat and the police had taken the reports, so

18 we just started mobilizing to try to protect and just protect

19 myself as much as I could.

20 Q. Aside from your landlord putting in security doors,

21 did you take any other safety precaution methods at work?

22 A. At work. Let's see. Just when — like we would walk

23 each other out to our cars; and if we're going to be there

24 late, my husband would come to the office and drive home with

25 me. And some of the other therapists were doing things like

26 that.

27 Q. What about at your home? You said you relooked at

28 the security. What do you mean?
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1 A. Well, we had a security system that we sometimes

2 turned on and sometimes didn't ask. We just became more

3 vigilant, more focused on keeping things, you know, more

4 secure.

5 Q. Would you keep your windows and doors locked?

6 A. Yes, for a year. For a year, I — if I'm there,

7 especially if I'm there alone, I just — this is very

8 sustainable and for the earth, but I just locked the doors and

9 the windows and just keep the air-conditioning on just — I -­

10 just to keep — I just feel safer. I've just become much more

11 vigilant than I would have ever been in the past.

12 Q. Did it kind of change the way you go about your

13 everyday life?

14 A. It has. It has. I don't really like to go to

15 shopping centers anymore with garages and things like that.

16 Q. Did you know where Mr. Bathen was when the June 4,

17 2017 message was left?

18 A. No. I had no idea.

19 Q. Did that have any effect on you?

20 A. Yeah. I wish I had -- you know, I think I would have

21 been less fearful if I had known he was out of state or, you

22 know, not nearby, not in Chula Vista.

23 Q. And you didn ' t have any type of current address for

24 him; is that correct?

25 A. No.

26 Q. Did you end up receiving a second voice message?

27 A. Yes ,

28 Q. And did you recognize the voice on that message?
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1 A. Yes .

2 Q. And who did you recognize that as?

3 A. Ben Bathen.

4 Q. When did you get that second voice message?

5 A. It was about a month later, July 3rd, July 3rd.

6 Q. Was that, again, on your confidential work message?

7 A. Yes, uh-huh.

8 Q. Do you remember where you were when you found the

9 second message?

10 A. I think I was in my kitchen again checking my

11 messages

12 MS. SOMERVILLE: Your Honor, at this time I would ask to

13 play People's Exhibit — or excuse me, Court's Exhibit 2 for
—*• 14 identification.

15 (Court's Exhibit No. 2 was identified.)

16 And I also have a transcript marked as Court's Exhibit 2A

17 for identification and copies for the jury.

18 (Court's Exhibit No. 2A was identified.)

19 THE COURT: All right. Any objection?

20 MS. FREEZE: No, Your Honor. Just --

21 THE COURT: Go ahead.

22 MS. SOMERVILLE: Your Honor, for the record at this time

23 I'm going to play Court's Exhibit 2 for identification.

24 (Audio recording played; not reported.)

25 THE COURT: All right. And again, if you can pass them

26 down to jurors 14 and 12, the transcripts.

27 BY MS. SOMERVILLE:

28 Q. Are you okay?
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1 A. Uh-huh.

2 Q. Was that the message that was left on your machine on

3 July 3rd?

4 A. Yes.

5 Q. How do you feel about hearing that?

6 A. It's — actually it's terrifying and it's

7 humiliating. It's humiliating.

8 Q. What do you mean by it's humiliating?

9 A. I just think the -- I guess the sexual content of it

10 and the explicitness of it, I guess.

11 Q. Describe for me how you felt after you get this

12 second message when you are home alone.

13 A. Well, that time I actually had enough of a visceral

14 reaction that I threw up. And then after I got over that,

15 I — I think I called my husband and then I think I called the

16 police again.

17 Q. And the second call, did you immediately recognize

18 the voice?

19 A. Yes.

20 Q. Did you get any more calls of this nature?

21 A. Yes.

22 Q. And do you remember when you got an additional call?

23 A. It was two days later, July 5th.

24 Q. How were you feeling in between, you know, getting 

25 that second call and then July 5th?

26 A. Well, I was -- I was really getting frightened

27 because it had escalated and — and the threats were much more

28 violent and explicit, and I really began to think that I was
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1 really -- my life was in danger. I mean I thought from the

2 very beginning, but it was getting more clear to me that this

3 was escalating and I could be in real danger.

4 Q. Between the July 3rd call and this -- or excuse me,

5 the July 4th call and this July 3rd call, did you know where

6 Mr. Bathen was during that basically month period?

7 A. No — did I know -- well, I know the police had

8 turned the case over to the detectives and I know the

9 detectives were working on trying to locate him.

10 Q. But did you know yourself?

11 A. No.

12 Q. So you didn't know if he was in Chula Vista when he

13 made the call?

14 A. No, no.

15 Q. And when was the third call that you received?

16 A. July 5th.

17 Q. Okay. Do you remember where you were when you

18 checked your messages again?

19 A. I think it was in my bedroom phone.

20 Q. Was anyone with you?

21 A. I think so. I can't — I think my husband might have

22 been upstairs when I took the message. But I really can't --

23 I don't recall. I don't recall.

24 Q. That's okay.

25 A. Yeah.

26 Q. Did you recognize the caller on this third call?

27 A. Yes. It was the same voice.

28 Q. And who was that?
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1 A. Ben Bathen.

2 MS. SOMERVILLE: Your Honor, I have Court's Exhibit 3 for

3 identification that I would request to play for the jury at

4 this time along with Court's Exhibit 3A marked transcript and

5 transcripts for the jurors.

6 (Court's Exhibit No. 3 was identified.)

7 (Court's Exhibit No. 3A was identified.)

8 THE COURT: Any objection?

9 MS. FREEZE: No, Your Honor. Just the repeated privilege

10 objection.

11 MS. SOMERVILLE: For the record, I'm going to play Court's

12 Exhibit 3 for identification.

13 (Audio recording played; not reported.)

14 BY MS. SOMERVILLE:

15 Q. Are you okay?

16 A. Uh-huh. I am -- I am okay.

17 Q. You talked about when you got the second call you

18 believed it was escalating. How did you feel after this call?

19 A. Well, he upped the ante when :he made threats against

20 my family, so for me to get to another level of really

21 frightened.

22 Q. Were you concerned about your daughter?

23 A. Pardon me?

24 Q. Were you concerned about your daughter?

25 A. Yes.

26 Q. How were you feeling physically after hearing these

27 threats to rape you, to rape your daughter?

28 A. Just kind of done in, I think. Is this ever going to
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1 end, you know, and how is this going to end or how could this

2 end? Am I going to be dealing with this for -- you know, way

3 into the future?

4 I mean every time I answer the phone am I going to have to

5 prepare myself for the next threat? And just that kind of

6 thing.

7 Q. Did you believe that your life was legitimately in

8 danger?

9 A. I did.

10 Q. Did you also believe that about your daughter?

11 A. Yes.

12 Q. Was this third call reported to the Chula Vista 

13 Police Department?

14 A. Yes.

15 Q. Did you let your daughter know at some point about 

16 the threats that had been made?

17 A. I did not.

18 Q. Why not?

19 A. We felt like -- my husband and I discussed it. We

20 both felt that we were doing everything that we could to set

21 up the protections that were — that we could do within the

22 law. We felt like law enforcement was really -- was really

23 supporting us, and we just elected to not tell her at this 

24 point because there wasn't — we didn't feel like there was

25 any -- much more that she could have done because everything

26 was in place and everything was in process, so I just didn't

27 want to load her up.

28 Q. As a mother, you didn't want to frighten her?
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A.1 As a mother, yeah, yeah, yeah.
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Q. You said you were doing stuff, everything that you 

could within the law?

A. Uh-huh.

Q. Did you end up coming to court to try, you know, to 

get any protection in place for yourself?

A. Yes. I applied for a — I'm blocking right now. 

Hang on here — a civil restraining order. I knew I would get 

it, a civil restraining order. So I applied for a civil 

restraining order.

Q. How did that process work, if you can just kind of 

explain it?

A. Well, let's see. I applied. I came here and I 

presented my — the case and it was heard by a judge. And 

Mr. Bathen at that time had an attorney that appeared for it 

and asked for a contingency so it was put off.

And then we had to come back to court again and then 

eventually I was granted the civil restraining order for — 

until 2020.

Q. Did you have to give any type of testimony or 

statement to the Court at the restraining order hearing?

A. I think it was just in the transcript. I think it 

was just in the transcript.

Q. Did you prepare documents and kind of explain what 

had been going on in the threats?

A. Right. Right.

Q. And were those submitted to the Court?

A. Yes.
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1 Q. At that restraining order, was that the first time

2 you had seen Mr. Bathen since he had moved to the East Coast?

3 A. Yes.

4 Q. How did you feel having to come into court and see

5 him again after getting these threats?

6 A. It was just really uncomfortable. And you know, I —

7 you know, I felt — I didn't feel unsafe because I felt like I

8 had plenty of support, law enforcement support. Structures

9 around me. But I just — it was just uncomfortable. I just

10 wanted — I just wanted to do what I could to try to put

11 everything I could in my life around me to stay safe. That

12 was all it was for me.

13 So that was recommended to go ahead and get -- I know

14 there would be a criminal restraining order eventually, but to

15 have a civil restraining order would be like an extra level of

16 protection.

17 Q. Did you — after you got the restraining order, did

18 you still keep in place, you know, some of the safety

19 precautions that you had talked about before like locking the

20 door?

21 A. They're still in place. Even now. Yeah.

22 Q. Are you still afraid of Mr. Bathen?

23 A. Yes. Yes.

24 Q. Have you had any -- you know, aside obviously from

25 being afraid and having to kind of change your lifestyle,

26 protect yourself, have you had any, like, emotional or issues

27 or anything like that since this has happened?

28 A. Just a little — probably just heightened --
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1 heightened vigilance, which kind of increases just your base

2 levels of anxiety a little bit higher. Sleeping more.

3 Sleeping issues that I never had really before. But not

4 really anything -- not anything I would in any way call a

5 clinical issue, yeah.

6 Q. Aside from Mr. Bathen getting angry with you and

7 wanting to have this face-to-face sit-down basically monologue

8 to you about what his issues were when you couldn't see him

9 anymore, have you ever had any issues like this with another

10 patient?

11 A. No, I never have. Never.

12 Q. And I believe you said that you've been in the area

13 even with marriage and family therapy since 1988?

14 A. Yes.

15 Q. Before all this started, did — you have an open

16 Facebook page?

17 A. Uh-huh.

18 Q. Where you would share things?

19 MS. FREEZE: Objection. Withdrawn.

20 THE WITNESS: I have a Web page where — I have an

21 education-in-training program that I — and I offer conferences

22 twice a year, training, venues in particular, Bowen Family

23 Systems, theory training for therapists and others who want to

24 learn how to work in a particular way with families and

25 individuals and so I have that on my website. And people can

26 go there and get information about my programs and my

27 trainings.

28 /////
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1 BY MS. SOMERVILLE:

2 Q. In terms of social media, were you posting anything

3 online like pictures with you and your family or with your

4 daughter?

5 A. Well, that's the thing. Somehow I got — I don't

6 know how it happens, but I guess because my kids are on social

7 media and my friends are on social media and all of a sudden

8 I'm finding myself on social media, but I didn't actually

9 intend to be on there, but I do — I do come up on social

10 media, but I think at one time I had a Linkedln —

11 professional Linkedln and I got rid of that. And now I

12 have — I think I have some safeties that I put in so that

13 only people — only my family and my close friends can — you

14 know, can be on my Facebook account or if I have — I'm sorry.

15 I just don't know exactly how I got caught in that, but

16 somehow I got caught in that.

17 Q. Do you remember ever talking to Mr. Bathen about

18 having a daughter, mentioning that you have a daughter?

19 A. I don't recall that. I don't recall that.

20 Q. Is your daughter on social media online?

21 A. Yes.

22 MS. SOMERVILLE: Thank you. Nothing further, Your Honor.

23 THE COURT: Okay. Ms. Freeze.

24 MS. FREEZE: Thank you, Your Honor.

25 Just one moment.

26

27

28 III



258

1 CROSS-EXAMINATION
2 BY MS. FREEZE:

3 Q. Good morning, Dr. Jacobs.

4 A. Good morning.

5 Q. Now, Dr. Jacobs, have you had the same office address

6 in Chula Vista since 1995?

7 A. Uh-huh.

8 Q. Is that a "yes"?

9 A. Yes.

10 Q. Okay. And I understand that you're a sole

11 practitioner and you said you share space with other

12 individuals kind of in the same realm of what you do or do

13 they do different things?

14 A. Same realm.

15 Q. And when Mr. Bathen was your patient, did he come to

16 that office?

17 A. Yes.

18 Q. Okay. And you said that was approximately five

19 sessions a year; is that correct?

20 A. Uh-huh. I think it averaged out about that, yeah.

21 Q. Until he moved to Los Angeles; correct?

22 A. Yes. Yes.

23 Q. Because then he stopped coming and you did phone

24 consultations?

25 A. Right. Right.

26 Q. And your -- your license allows for phone

27 consultations?

28 A. Yes.
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1 Q. Okay. Do you record those phone consultations?

2 A. I don't record them, no.

3 Q. Take notes?

4 A. I take notes.

5 Q. Okay. Now, when -- I recall — and I'm not sure if

6 you said this, the timeline, I know it's been some time and I

7 know you had testified as well, Dr. Jacobs, that you since

8 actually purged Mr. Bathen's file; correct?

9 A. Right.

10 Q. Did you say you purged the file in 2014?

11 A. Uh-huh.

12 Q. Is that a "yes"?

13 A. Yes.

14 Q. And — and that's the — and the rule is that you

15 purge them after seven years?

16 A. Uh-huh, from your last contact.

17 Q. Okay. So your last contact with Mr. Bathen, would

18 that be the last contact in person or over the phone?

19 A. Let's see. Over the phone.

20 Q. Okay.

21 A. Over the last — yeah, over the phone.

22 Q. And it's your testimony that the last time you had a

23 session with him was in 2008?

24 A. Uh-huh.

25 Q. "Yes"?

26 A. Yes.

27 Q. Sorry?

28 A. I'm sorry.
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1 Q. This lovely lady is trying to write down everything

2 so we want to make sure it's clear for the record.

3 A. Uh-huh.

4 Q. So — so then you would have purged the file seven

5 years after 2008?

6 A. Right.

7 Q. So that would have been 2015?

8 A. Yeah. I'm not doing the math, but seven, yeah.

9 Q. Okay. Now, this -- is it Bowen or Bowen?

10 A. Bowen. B-o-w-e-n.

11 Q. Bowen. That's Bowen Center for the study of

12 of the family; is that correct?family — study

13 A. Correct, uh-huh.

14 Q. And that's at the Georgetown Family Center?

15 A. Right.

16 Q. Is that in Washington, D.C.?

17 A. Correct.

18 Q. And do you go out there still like —

19 A. No.

20 Q. When was the last time you were out there?

21 A. I was there from 1995 to 2000.

22 Q. Okay. When you were there in the East Coast

23

, did you

have patients or were you just speaking to other colleagues?

24 A. It was just training. I was there for training.

25 Q. Okay. Did you ever have as part of that training

26 like hypothetical patients that would come in where you did

27 training sessions with individuals or anything like that?

28 A. No, no.
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1 Q. Just with other professionals?

2 A. Yes.

3 Q. Okay. So — so that was just training so there's not

4 any type of special license that you would have just to

5 practice like in Washington, D.C. or in certain areas in that

6 area of the East Coast?

7 A. No.

8 THE COURT: And Doctor, I'm going to ask you, since we are

9 taking down everything, she can't take down two people at once.

10 So even if you know where the question is going, if you be

11 patient and wait.

12 THE WITNESS: Thank you.

13 MS. FREEZE: Thank you, Your Honor.

14 BY MS. FREEZE:

15 Q. And so when initially Mr. Bathen was referred to you,

16 it was referred — he was living on the East Coast; is that

17 correct?

18 A. That's my understanding.

19 Q. And so perhaps through that relationship you had with

20 other colleagues on the East Coast he was directed to you?

21 A. I think so. I'm not certain about that.

22 Q. And the prosecutor was kind of asking you a little

23 bit of questions in the beginning of the questioning this

24 morning about how you receive clients; right?

25 A. Uh-huh.

26 Q. Do you recall that?

27 A. Clients?

28 Q. Yes. How you receive clients
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A. Yes.

Q. And -- and you had said that you have mostly just 

like word-of-mouth referrals from other colleagues, things 

like that?

A. Uh-huh.

Q. Is that "yes"?

A. Yes.

Q. And do you do any type of, like, advertising? I know 

you mentioned your website that mentions, you know, your 

background and things like that, but do you do any type of 

like through Yelp or Review, you know, any type of Websites 

that you pay to get referrals?

A. No.

Q. Have you ever heard of a website called 

HealthGrades.com?

A. Could you repeat that?

Q. Have you ever heard of a website — a reviewing 

website that gives information to potential clients or 

patients called HealthGrades.com?

A. Health Grades, yeah, I've heard of that, yeah.

Q. Have you ever gone on the website to see what is 

written about you or reviews or anything like that?

MS. SOMERVILLE: Objection. Relevance.

THE COURT: That's just a "yes" or "no."

THE WITNESS: Yes.

BY MS. FREEZE:

Q. And you had testified earlier that you haven't had —

well, let me back up.

HealthGrades.com
HealthGrades.com
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You've been practicing since 1995 in Chula Vista?

A. 1998.

Q. And approximately how many patients do you see a 

year?

A. Probably 700 contacts a year.

Q. And you said that you treat -- your specialty is 

families as well as individuals; correct?

A. Uh-huh. And couples.

Q. Couples. And it could be, but you don't have the 

authority or the ability to prescribe medication and make 

diagnoses; is that fair to say?

A. I can make diagnoses but I can't prescribe 

medication.

Q. Okay. And so seven — around 700 clients per year 

for the past couple decades. So you've had a lot of patients; 

fair to say?

A. Yeah.

Q. You don't remember every single one of their names; 

fair to say?

A. Not off the top of my head.

Q. But if someone says a patient's name, you might say, 

oh, yeah, I treated that person or, oh, yeah, it kind of 

triggers?

A. Uh-huh.

Q. Would you say you have a pretty good memory then?

A. Yes. I think I do, yeah.

Q. And in those couple -- last couple decades of 

practicing as a psychologist seeing around 700 patients per
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1 year, it's your testimony that none of them has ever been mad

2 at you or made a bad complaint about you?

3 MS. SOMERVILLE: Objection. Misstates the testimony.

4 THE COURT: The doctor can correct her. Is that -­

5 THE WITNESS: Would you repeat the question.

6 MS. FREEZE: Sure, sure.

7 BY MS. FREEZE:

8 Q. So you had testified that — that you've never had

9 anybody this madder, this type of level of anger; correct?

10 A. Correct.

11 Q. As -- when I say this, kind of referring to these

12 voice messages; correct?

13 A. Yes.

14 Q. But fair to say, though, on the last couple decades

15 of practicing and seeing the volume of patients that you've

16 seen, fair to say that once in a while maybe a client or a

17 patient gets upset with you?

18 A. I don't -- I actually don't have any recollection of

19 that. If it was — if it happened, I'm not aware of it. I

20 haven't been made aware of it.

21 Q. Okay. So have you -- with regards to this

22  and other type of reviews, you've looked atHealthGrades.com

23 reviews that patients have given you; fair to say?

24 A. I've only looked -- I actually looked at the reviews

25 maybe twice.

26 Q. Okay. And have you ever seen a negative review?

27 A. I saw one negative review.

28 Q. Okay.

HealthGrades.com
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1 A. Yeah.

2 Q. And is that the one that was — that's on

3 ?HealthGrades.com

4 A. I don't recall.

5 MS. FREEZE: Okay. Your Honor, may I approach?

6 MS. SOMERVILLE: I haven't seen this and I'm going to

7 object that it's hearsay as well.

8 MS. FREEZE: It's -- I think it's effect on — effect on

9 the listener as it pertains to the review.

10 BY MS. FREEZE:

11 Q. Okay. So you are saying one bad review in the past

12 couple decades?

13 A. That's -- that I'm aware of, yeah.

14 Q. Now, talking about this confidential voice message

15 system that you had, has it always been through AT&T?

16 A. Uh-huh.

17 Q. Is that a "yes"?

18 A. Yes.

19 Q. I know it's unusual.

20 And you had said that the number that you have — that's

21 your contact number, the (619)525-7747 you had testified that

22 that's really been your only number that you're aware of that

23 you've used in your practice for your clients to practice;

24 correct?

25 A. Correct.

26 Q. You don't give your cell phone, your home number out;

27 right? But sometimes you'll return phone calls from that

28 telephone?

HealthGrades.com
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1 A. Right. Also, if there is any real crisis, I have

2 given my cell phone number to someone.

3 Q. Okay. And it's also in your practice that you -­

4 your general practice is not to disclose your family

5 information; correct?

6 A. Generally, yes.

7 Q. Because that's important, to have boundaries; right?

8 A. Uh-huh, uh-huh. Yes.

9 Q. Now, fair to say that you started treating or seeing

10 Mr. Bathen in 2004?

11 A. Uh-huh, yes.

12 Q. And that was when he had relocated from the East

13 Coast to Southern California for work purposes?

14 A. That's my understanding, yes.

15 Q. And he would come to your office in Chula Vista;

16 correct?

17 A. Correct.

18 Q. And during those sessions in person, would you say it

19 was a pleasant dialogue between you and Mr. Bathen?

20 A. I think we had a therapeutic alliance.

21 Q. Okay. He wouldn't make inappropriate or aggressive

22 gestures to you during those in-person contacts?

23 MS. SOMERVILLE: Your Honor, I'm going to object. Motion

24 in limine, the content of -­

25 THE COURT: Overruled.

26 MS. SOMERVILLE: Thank you.

27 BY MS. FREEZE:

28 Q. And you received — he received a referral from you
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1 from an individual that you worked with, you assumed you

2 worked with, in the East Coast; correct?

3 A. Mr. Bathen reported to me that he had been referred

4 by someone from the East Coast.

5 Q. Now, when he had — when do you recall when he moved

6 to L.A. and you started doing the phone conversations?

7 A. I really don't. I don't have -- I don't have that -­

8 Q. But he wanted to stick with you despite him moving to

9 L.A. County; correct?

10 A. Correct.

11 Q. And — and it's your testimony that you had ended

12 this relationship with Mr. Bathen around September of 2008

13 because it's your understanding he had relocated to the East

14 Coast at that time?

15 A. Right.

16 Q. When you had initially had that dialogue with

17 Mr. Bathen with regards to ending that relationship, was

18 Mr. Bathen still in California and advising you, hey, I'm

19 going to be moving; how do we do this? Or had he already

20 relocated to the East Coast?

21 A. I don't recall if he was -- I'm not sure if he was

22 here in California or if he was already back there. I'm not

23 sure.

24 Q. How -- what was your normal way of communicating with

25 Mr. Bathen when it came to scheduling appointments? Was it a

26 phone dialogue or was it e-mail?

27 A. I think it was -- it might have been both.

28 Q. Okay.



268

1 A. Yeah.

2 Q. And you had said that you -- when you did learn that

3 Mr. Bathen had moved to the East Coast, you had testified

4 earlier about this continuity of care to make sure that you

5 didn't just drop him — you kind of point him in the right

6 direction; hey, if you need to chat with someone these are

7 some referrals?

8 A. Uh-huh.

9 Q. Is that correct?

10 A. Correct.

11 Q. So would you say that your communication with

12 Mr. Bathen when he was on the East Coast then was not

13 therapeutic sessions, it was just call this doctor, call this

14 doctor, best of luck to you, sir, kind of thing?

15 A. I'm trying to think. Yeah, it was more consultation.

16 I would say not therapeutic.

17 Q. What's the difference between consultation and, like,

18 a session?

19 A. As you described, you know, more like how are things

20 going and, you know, are you planning -- you know, what are

21 your plans to move on to, you know, to continue your therapy

22 and that sort of thing.

23 Q. Okay. And so that wouldn't be something that he

24 would pay for; right?

25 A. Yes, I think he did pay for that.

26 Q. He would pay for — and so it would be a normal

27 45-minute to 55-minute session?

28 A. Correct.
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1 Q. Just talking about referrals to other doctors in the

2 East Coast?

3 A. Well, I think there were some — some therapeutic

4 issues that were addressed, but -­

5 Q. But I thought you said that your license stopped at

6 the border.

7 A. Yeah. That's true. My license does stop at the

8 border.

9 Q. So it would — you would be practicing technically

10 without a license then if you were giving him therapeutic

11 sessions over the phone if he lived in the East Coast;

12 correct?

13 A. Yes.

14 Q. Is it your testimony then today, Dr. Jacobs, that you

15 did, in fact, continue to treat Mr. Bathen or have therapeutic

16 sessions when he resided in the East Coast despite not being

17 .permitted to do so?

18 A. Well, I guess I'm -- I wasn't thinking about it being

19 treatment. I was thinking about it being more transitioning

20 on as part of a termination process.

21 Q. Okay. But your testimony on direct would have been

22 that's the continuity of care. So are you then — were you

23 maybe conferencing in with other psychologists?

24 A. No.

25 Q. Okay. So approximately how many of these phone

26 conversations would you say that you had with Mr. Bathen when

27 you were aware that he lived on the East Coast where he would

28 pay you for these 45- to 55-minute sessions?
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1 A. I think it was maybe three, three sessions.

2 Q. Okay.

3 A. Three or four.

4 Q. And so — and this is all just, hey, these are

5 referrals for you to talk to?

6 A. Well, my intention was for that, but the -- the

7 client had — you know, had — this was reciprocity in terms

8 that he wanted to talk about or he would share with me, but I

9 considered it more of a consultation.

10 Q. A therapeutic consultation, though; correct?

11 A. Yes.

12 Q. And he's living on the East Coast and you are in

13 California?

14 A. Right, right.

15 Q. So technically you weren't supposed to be doing that;

16 correct?

17 A. I think ethically I was supposed to be doing it

18 because it wasn't appropriate for me to just cut him off and

19 drop him.

20 Q. Right. But you said a number of times today as well

21 as at the preliminary hearing last year as well as to the many

22 Chula Vista Police Department officers that you've spoken to

23 over the last year that it's pretty straightforward, you -­

24 once they move, you can't really provide any more therapeutic 

25 sessions; correct?

26 MS. SOMERVILLE: Object to the form of the question.

27 THE COURT: Sustained.

28 MS. FREEZE: The form as it being compound.
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1 THE COURT: Referring to many conversations, vague.

2 MS. FREEZE: Sure.

3 THE COURT: No foundation. Compound.

4 BY MS. FREEZE:

5 Q. Fair to say, Dr. Jacobs, you mentioned a number of

6 times that your license stops at the border; correct?

7 A. Correct.

8 Q. So would your sessions with Mr. Bathen then, when he

9 had moved to the East Coast, would those be doctor-patient

10 privilege type of conversations?

11 A. Yes.

12 Q. Because you are talking about treatment; correct?

13 A. Right.

14 Q. And when would you say that you recall — you said

15 that you understand the relationship ended in September of

16 2008; is that correct?

17 A. Right.

18 Q. Okay. So if there was correspondence between you and

19 my client in April of 2008 —

20 A. Uh-huh.

21 Q. — discussing times to discuss — or times to have

22 sessions and he was living on the East Coast, would that be 

23 incorrect?

24 A. Well, the correspondence in April was really related

25 to the previous -- what was upset that he had with me, that's

26 what -- that's the April contacts were about.

27 Q. And I apologize, Doctor. I mean April of 2008.

28 A. In April 2008. Okay. Could you track it back for
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1 me? I'm lost.

2 Q. It's been some time. I appreciate it.

3 So if there's communication between my -- well, let me

4 just ask you this.

5 Do you recall communicating with my client via e-mail in

6 April of 2008 when he was living on the East Coast?

7 A. Yes.

8 Q. Okay. And when -- and there was discussions

9 regarding appointments and scheduling. What were those

10 appointments, were those therapeutic sessions?

11 A. The 2008 e-mails were him outlining his grievances to

12 me so it wasn't about making appointments.

13 Q. Okay. Maybe I'll refresh your recollection with an

14 e-mail that you had sent to my client.

15 MS. SOMERVILLE: Your Honor, I'm going to object to the

16 memory of the witness being refreshed. She never indicated

17 that her memory needs to be refreshed.

18 THE COURT: Sustained.

19 MS. FREEZE: Well, Your Honor, I believe -­

20 THE COURT: Don't argue in front — let's take a brief

21 sidebar.

22 Excuse us, ladies and gentlemen.

23 MS. FREEZE: And just to — if — Your Honor, if I may just

24 pick up where we left off so there's not -­

25 BY MS. FREEZE:

26 Q. Dr. Jacobs, and again, I know it's been 10 years so

27 if you need a moment, and that's fine, I'm just trying to make

28 sure I understand the communication with my client when he was
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1 on the East Coast.

2 So you had testified that your license stops at the

3 border; correct?

4 A. Correct.

5 Q. And so -- and you had just a moment ago testified

6 that -- that e-mail correspondence when he was on the East

7 Coast was more about him laying out in grievances and things

8 like that; correct?

9 A. Uh-huh, uh-huh.

10 Q. So if I have an e-mail correspondence between you and

11 my client in April of 2008 where you are discussing

12 appointment times — do you recall that?

13 A. I don't. I don't. Could I -- could I see that or --

14 Q. Sure.

15 MS. FREEZE: Your Honor, may I approach?

16 THE COURT: Sure.

17 BY MS. FREEZE:

18 Q. It's an e-mail, appears to be an e-mail between you

19 and my client in April of 2008 discussing scheduling.

20 THE COURT: Okay.

21 BY MS. FREEZE:

22 Q. April of 2008. I'll just say that.

23 A. Okay.

24 Q. Does that refresh your recollection?

25 A. Uh-huh.

26 Q. Do you recall e-mailing with my client then in April

27 of 2008?

28 A. I don't recall it, but I see it there in writing,
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1 so —

2 Q. Okay. And in that, he's living in the East Coast at

3 that time; correct?

4 A. I think so.

5 Q. Okay. And your — and isn't it true that now that

6 you've had an opportunity for your memory to be refreshed and

7 looked at this document, it appears to be scheduling sessions

8 with Mr. Bathen?

9 MS. SOMERVILLE: Object. It did not refresh the witness's

10 memory.

11 THE COURT: Sustained.

12 MS. FREEZE: I believe, Your Honor, when I showed it to her

13 she had indicated that —

14 THE COURT: You can -- we can have the last question before

15 our break whether or not it refreshes the witness's memory.

16 BY MS. FREEZE:

17 Q. Did this refresh your recollection or your memory

18 speaking with Mr. Bathen via e-mail in April of 2008?

19 A. I'm — right now I'm trying to recollect because the

20 e-mails that I was referring to was in February 2009, so

21 that's -- so I'm getting confused with the timeline. I'm

22 sorry.

23 I might have to have you — I'm not clear about this —

24 the timing on this in terms of when he met -- when he moved

25 and when — and when we had further conversation. So I'm

26 just — I'm confused about it at this point.

27 Q. Okay. Did you have a chance to read this document,

28 though, when I showed it to you?
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A. I skimmed it.

Q. Okay. Did it appear to have your proper e-mail 

address on it?

A. Can I look at it again?

MS. FREEZE: If -- Your Honor, if I may approach?

MS. SOMERVILLE: Object as hearsay.

THE COURT: I'm sorry.

MS. SOMERVILLE: I'm going to object as hearsay, Your 

Honor.

THE COURT: I'm going to allow just to do the e-mail 

address and then we're going to break.

MS. FREEZE: Okay. Thank you, Your Honor.

THE WITNESS: That's my e-mail.

Yeah, okay. That's my e-mail.

BY MS. FREEZE:

Q. Okay. And -­

THE COURT: All right. And so, as I said, that was the 

question for the break.

All right. So we're going to take our noon recess at this 

time, ladies and gentlemen, until 1:30.

Please remember not to form or express an opinion. Don't 

talk to anybody about any subject connected with this matter 

and don't do any research or investigation.

I'll see you all at 1:30. Thank you.

And ma'am, you may step down. Thank you.

(The following proceedings were held in open court

outside the presence of the jury:)

THE COURT: And we're on the record outside of the presence
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1 of the witness and the jury.

2 And Counsel, you know, I think you had made your point. I

3 don't know how much longer I'm going to allow you, just as a

4 keeper of the time, this really has — I allowed you to go

5 into it because it was brought up by the prosecution as far as

6 communication, but this really is not the issue in this case.

7 So you have on the record her stating that there was some

8 therapy that was done perhaps in these conversations, not

9 really clear. She doesn't remember the timeline. But you got

10 all that. You can't practice outside of the border.

11 That's not what we're here about. But, as I said, I

12 allowed you, but we're not going to go on for another

13 half-hour.

14 MS. FREEZE: I certainly understand, Your Honor. It's just

15 her credibility.

16 THE COURT: And it's done. You know, yes. You're entitled

17 to attack her credibility. I think you've done it. We're

18 getting a little repetitive on it now.

19 So if you want to finish up this subject matter, unless

20 you have something to offer me at this point that's going to

21 not be more of the same.

22 MS. FREEZE: I think I just have one or two — one question

23 and then I'm done with that.

24 THE COURT: Okay. Excellent.

25 MS. FREEZE: Thank you.

26 THE COURT: Same wavelengths.

27 MS. FREEZE: Glad we're on the same page, Your Honor.

28 THE COURT: Thank you. I'll see you all at 1:30.
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1 (Lunch recess.)

2 * * *

3 (The following proceedings were had in open court in

4 the presence and hearing of the jury.)

5 THE COURT: All right. We're back on the record with

6 everyone present. Do we have the witness?

7 All right. Dr. Jacobs, do you understand you are still

8 under oath?

9 THE WITNESS: Yes.

10 THE COURT: Okay. Thank you.

11 All right. Ms. Freeze.

12 MS. FREEZE: Thank you, Your Honor.

13

14 CROSS EXAMINATION (RESUMED)
15 BY MS. FREEZE:

16 Q. Good afternoon, Dr. Jacobs.

17 A. Good afternoon.

18 Q. So just a quick recap. We were just discussing in

19 the morning hour some e-mail correspondence with Mr. Bathen

20 from April of 2008?

21 A. Right. Right.

22 Q. And we had — you had indicated, I think, the last —

23 the thing that you had indicated before the noon lunch hour

24 was that — that you had confirmed that that was, in fact,

25 your e-mail address?

26 A. Yes.

27 Q. And now that that's now been marked as Court's

28 Exhibit 35 for the record and this was -- and this is dialogue
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1 via e-mail with my client when he's on the East Coast;

2 correct?

3 (Court's Exhibit No. 35 was identified.)

4 A. Correct.

5 Q. Now -­

6 A. I assume he's on the East Coast.

7 Q. And is that because of the nature of the e-mail, the

8 substance of the e-mail with regard to timing?

9 A. I just assume that it's coming from the East Coast

10 because he had moved back there.

11 Q. Okay. And so — and you had said that you had still

12 communicated with him briefly for this continuity of care;

13 correct?

14 A. Correct.

15 Q. But you had also said that during those sessions, you

16 were, in fact, charging him for those sessions; correct?

17 A. Yes.

18 Q. Now, that was in April. Do you recall continuing to

19 speak with Mr. Bathen for the next several months into the

20 summertime of July of 2008?

21 A. 2008, okay. I think it was like February 2008.

22 March. I'm -- I'm just having to pull this up out of memory

23 because I don't have anything to refer to. I think there were

24 three sessions during that -- during that time.

25 Q. Do you recall scheduling a time to speak with

26 Mr. Bathen in July of 2008 at — July 10th of 2008 at

27 3:00 p.m., your time? Do you recall making that appointment

28 with Mr. Bathen?
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1 A. I don't recall that.

2 Q. And would it refresh your recollection to look at an

3 e-mail correspondence with Mr. Bathen?

4 A. Yes.

5 MS. FREEZE: Your Honor, may I approach?

6 THE COURT: Yes.

7 MS. FREEZE: And Your Honor, for the record I did provide

8 the prosecutor copies of the e-mail.

9 THE COURT: Okay.

10 MS. FREEZE: Thank you.

11 BY MS. FREEZE:

12 Q. Showing you what's been previously marked as Court's

13 Exhibit 36 --
—

14 (Court's Exhibit No. 36 was identified.)

15 THE COURT: Did you say it's marked as an Exhibit 36?

16 MS. FREEZE: (Nods head.)

17 THE WITNESS: Yes.

18 BY MS. FREEZE:

19 Q. Has your memory been refreshed?

20 A. By looking at that, yes, that's my e-mail address.

21 Q. Okay. Do you — in the e-mail correspondence, you

22 provide a telephone number that's different than the telephone

23 number that you testified on direct as the one that you use.

24 And on direct examination, you indicated that since you've

25 been practicing, you've used a 619 number and I believe you

26 indicated that's 525-7747. Now, that's been your only number

27 since you've been in practice?

28 A. That's my only private practice number, yes.
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Q. And looking at the e-mail correspondence with

Mr. Bathen, isn't it true that you asked him to contact you on 

a different phone number?

A. Could I look at that number?

Q. Yes.

MS. FREEZE: Your Honor, if I may approach?

And Your Honor, just for the record, we can have a brief 

sidebar if you'd like if the Court has any concerns.

THE COURT: I have no objection. I mean I have heard no 

obj ection.

MS. FREEZE: Okay.

THE WITNESS: Yes, that's my cell phone number. 

BY MS. FREEZE:

Q. Okay. So — and this correspondence, the number 

that's then included in the e-mails is your cell phone number?

A. Yes.

Q. Okay. And then do you recall speaking with

Mr. Bathen via e-mail in September of 2008, about two to three 

months later?

A. Speaking to?

Q. Via e-mail.

A. Via e-mail. I have to see the record, but I think -­

I would have to verify that.

Q. Do you recall confirming a meeting with him or some 

type of appointment with him and confirming it for Tuesday, 

September 23rd at your time?

A. I don't remember.

MS. FREEZE: Your Honor, may I approach?
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1 THE COURT: Yes.

2 MS. FREEZE: Thank you.

3 And for the record, showing the witness what's been

4 previously marked as Court's Exhibit 37.

5 (Court’s Exhibit No. 37 was identified.)

6 THE WITNESS: Okay.

7 BY MS. FREEZE:

8 Q. Does that refresh your recollection?

9 A. That's 2008. Yes.

10 Q. Do you recall scheduling — now that your memory has

11 been refreshed — scheduling an appointment with Mr. Bathen in

12 September of 2008 at 4:00 p.m. your time?

13 A. If that's what it says in the e-mail. I am having a

14 hard time recalling that. It's just been a long time.

15 Q. Do you recall now that you've had an opportunity to

16 look at this e-mail correspondence of my client explaining to

17 you that he's teaching at Boston University?

18 MS. SOMERVILLE: Objection. Hearsay.

19 THE COURT: Sustained.

20 MS. FREEZE: All right. I'll move along.

21 BY MS. FREEZE:

22 Q. Now, when -- later when there was some communication

23 with Mr. Bathen, I believe the following year in 2009, there

24 was some requests, I think you had testified to, about him

25 asking for some type of apology. Do you recall testifying to

26 that?

27 A. Yes.

28 Q. At any point did you apologize to Mr. Bathen?
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1 A. I think I — I think I sent an e-mail. First of all,

2 I asked him to send me his mailing address. His snail mailing 

3 address so I can send a letterhead with — you know, with my

4 response to it and he wouldn't give me his address.

5 Q. And then in 2009, you had reminded Mr. Bathen at some

6 point that you weren't allowed to continue with therapeutic

7 sessions due to him living in Boston; correct? Or in the East 

8 Coast?

9 A. Yes.

10 Q. But you had previously for the last several months at

11 least set up some type of appointment with him; right?

12 A. Yes. And as I said, those appointments were set up

13 as part of my continuity of care process in terms of

14 terminating the therapeutic relationship.

15 Q. So the e-mails that I have shown you from April 2008,

16 July 2008 and September of 2008 marked as Exhibits 35, 36 and 

17 37, those were a part of continuity of care?

18 A. Right. Right.

19 Q. And at any point, did you stop charging him for those

20 continuity of care or were they always charged?

21 A. They were always charged.

22 Q. And so at some point now then in early 2009, you say

23 we can't do this anymore kind of dialogue; correct?

24 A. Right. I mean, I felt that at this point that it was

25 time for him to — I had given him referrals and it was time

26 for him to follow-up and move on to another provider.

27 Q. Okay. And so it appeared then in your opinion or

28 what you believed and how you had testified on direct
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1 examination in that he was maybe agitated, I think you said,

2 that this was ending, this relationship was ending?

3 A. Yes. That was my take on it.

4 Q. And isn't it true at any — at any point isn't it

5 true that my client had maybe — had brought to your attention

6 that perhaps that he would contact like an ethical committee

7 due to this relationship ending?

8 A. He did say that he would -- he was going to contact

9 an ethical committee.

10 Q. And that was because he realized that you were

11 perhaps practicing when you should not have been practicing or

12 were not permitted?

13 MS. SOMERVILLE: Objection. Speculation.

14 THE COURT: Lacks foundation. Argumentative.

15 BY MS. FREEZE:

16 Q. And at some point did you prepare some type of letter

17 to correspond to Mr. Bathen about the final termination of

18 this relationship?

19 A. Uh-huh. Yes.

20 Q. And was that just, like, attached to an e-mail

21 because you weren't able to mail it to him?

22 A. Exactly.

23 Q. Okay. And at any point at that time, did he call and

24 leave angry messages or did he contact you either on your work

25 number or this cell phone number that he had and contact you

26 and yell at you or become angry with you regarding this

27 termination?

28 A. No. No.
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1 Q. And then nine years you don't hear anything from him;

2 correct?

3 A. Right.

4 Q. As far as you know, he lives in the East Coast still?

5 A. Uh-huh.

6 Q. Is that a "yes"?

1 A. Yes. Yes. Sorry.

8 Q. That's okay. And then you receive this message

9 that -- that's been played for the jury and that the first one

10 was in June; correct?

LI A. June.

12 Q. Of 2017?

13 A. Yes. June 2017.

14 Q. And initially you hear it. And do you listen to it

15 like a number of times?

16 A. No. I heard it one time and —

17 Q. And just called your husband?

18 A. When my husband --

19 THE1 COURT: Wait. Stop, both of you. Let's have a

20 question -- one question, one answer. One question, one

21 answer. Thank you.

22 BY MS. FREEZE:

23 Q. So you listened to it one time?

24 A. The first time, one time.

25 Q. And then the first thing you did then was contact

26 your husband; correct?

27 A. Correct.

28 Q. Okay. And you didn't contact the police, you just
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waited for your husband to come home?

A. Right.

Q. And you said that you -- you're not very tech savvy, 

your husband was able to go into your voice mail account and 

get the number and all that; correct?

A. Correct.

Q. Okay. And at any time up to this point had you 

received any type of client leaving a message disgruntled or 

angry about anything in the 20-some-odd years that you had 

been practicing?

A. No, not that I can recall.

Q. Not refuting a bill or anything like that?

A. No.

Q. Okay. And then you said that you had — while you 

were waiting for your husband to come home, you said you kind 

of locked up your house; correct?

A. Right.

Q. But as far as you know, you had -- well, you had 

never in your previous contact with any of your clients 

provided them your residence address; correct?

A. Correct.

Q. Because that would be outside the boundaries that you 

had talked about; correct?

A. Right. Yes.

Q. Now, when you called the police, did you contact 

Chula Vista Police Department or did your husband contact 

them?

A. I contacted them.
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1 Q. Okay. And was that just contacting the normal

2 Chula Vista Police Department number or was it 911?

3 A. It was the normal number.

4 Q. And then do you recall speaking with an Officer De La

5 Pena from the Chula Vista Police Department?

6 A. Yes.

7 Q. And he -- in fact, he came to your home?

8 A. He did.

9 Q. And do you recall speaking with Officer De La Pena

10 and advising him that this call kind of came out of the blue,

11 it was totally unexpected?

12 A. Yes.

13 Q. And — and that as far as you knew, he had left

14 California and lived in the East Coast; correct?

15 A. Correct.

16 Q. And do you recall Officer De La Pena advising you

17 that based on the notion that Mr. Bathen likely still resided

18 on the East Coast that there might not be any type of imminent

19 threat or danger to you? Do you recall having a conversation

20 with him about that?

21 MS. SOMERVILLE: Objection. Hearsay.

22 MS. FREEZE: Effect on the listener.

23 THE COURT: Overruled — not overruled. Sustained.

24 MS. FREEZE: Okay.

25 BY MS. FREEZE:

26 Q. And I know that you had said that you took some

27 safety precautions at your office. At any point did

28 Mr. Bathen at all threaten your colleagues or neighbors in
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your office building?

A. Not to my knowledge.

Q. Now, I want to talk just briefly about this 

restraining order hearing, the civil harassment restraining 

order hearing.

You hadn't seen -- when you came to that hearing, you 

hadn't seen Mr. Bathen since sometime in 2008 before he moved 

to the East Coast; correct?

A. Correct.

Q. Okay. And with regards to the mention in the third 

call of your daughter, it wouldn't have been in your practice 

to disclose to any patients that -- your family makeup or if 

you have children or anything like that; correct?

A. Not as a policy. There are times when, you know, 

things -- you can say things that are -- if there are -- would 

be therapy appropriate you can mention something. In general, 

no.

Q. And when you -- do you recall around -- you don't 

have to give me the specific date, Dr. Jacobs, but do you 

recall around what month of last year that you filed the civil 

harassment restraining order?

A. Let me see. It must have been maybe the end of -­

maybe the end of July, middle or end of July.

Q. And when you filed the restraining order, you had to 

serve him in some manner; correct?

A. Right.

Q. How did you go about serving Mr. Bathen with the

restraining order so he was placed on notice and could show
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1 up?

2 A. Well, on the advice of the detectives who were on the

3 case, they instructed me to file a restraining order and then

4 they would have it served wherever he was located.

5 Q. Were you part -- part of — fair to say part of the

6 requirement when you file a restraining order is you have to

7 show to the Court like proof of service. Did you yourself

8 file the proof of service or how did you show to the Court

9 that he had been served, if you recall?

10 MS. SOMERVILLE: Objection. Relevance.

11 THE COURT: Sustained.

12 MS. FREEZE: With regards to his location, Your Honor, at

13 the —

14 THE COURT: The fact that she received -­

15 MS. FREEZE: Your Honor, if I may just briefly, it goes to

16 where my client was at the time of the hearing, at the time of 

17 this incident.

18 THE COURT: You don't have a foundation for that.

19 MS. FREEZE: Can I attempt to lay the foundation?

20 THE COURT: You may.

21 MS. FREEZE: Thank you.

22 BY MS. FREEZE:

23 Q. Do you -- do you recall at all filling out a proof of

24 service and filing it with the Court?

25 A. A CH-200. I have that in my paperwork at home. I

26 think so. I recall filling out some things, but I'm not sure.

27 When you say -- when you say serving you, like, are you asking

28 me did — was I involved in serving the subpoena?
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1 Q. No, no, no. Not at all, Dr. Jacobs. And I apologize

2 if I wasn't clear. Let me back up a little bit.

3 When you initially filed the civil harassment restraining

4 order, you had to fill out a bunch of forms; right?

5 A. Right. Right, right.

6 Q. A lot of paperwork involved?

7 A. Right.

8 Q. And part of the requirement in order to proceed with

9 the proceeding, you have to show that the other person, the

10 respondent, had been served. Were you aware of that when you

11 filled out the packet?

12 A. Right, right.

13 Q. You represented yourself in that civil harassment

14 restraining order; correct?

15 A. Correct.

16 Q. And so at any point did the Court require you to file

17 a proof of service to let the Court know that the respondent,

18 Mr. Bathen, had been served?

19 A. Somehow I don't recall it coming back to me.

20 Q. Okay. Would looking at the proof of service, would

21 that refresh your recollection?

22 A. I'm sure it would help.

23 MS. FREEZE: Your Honor, may I approach?

24 MS. SOMERVILLE: I'm going to object on relevance at this

25 point.

26 THE COURT: Let me see counsel.

27 (Sidebar; unreported.)

28 lllll
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1 BY MS. FREEZE:

2 Q. Dr. Jacobs, when -- ultimately when you appeared at

3 the civil harassment restraining order, Mr. Bathen was there?

4 A. With his attorney, yes, his first attorney.

5 Q. Okay. And prior to, the hearing was actually

6 continued one time?

7 A. Yes.

8 Q. Okay. And is it your understanding that Mr. Bathen

9 was served with notice of the restraining order hearing?

10 A. Yes.

11 Q. And is it — do you — is it your understanding that

12 Mr. Bathen was served with notice of the restraining order

13 hearing in Virginia?

14 A. That was my understanding.

15 Q. And that's where -- and it was your understanding

16 that that's where he resided at that time?

17 A. That's -- that's what -- he was -- I didn't locate

18 him, but I guess the investigation located where he was

19 residing.

20 Q. Thank you.

21 And I also -- Dr. Jacobs, you had testified that you are

22 continuing to follow some of the safety precautions that you

23 employed back in June and July of last year; correct?

24 A. Correct.

25 Q. But in that year, Mr. Bathen hadn't come to your

26 place of employment; correct?

27 A. No.

28 Q. And he hadn't come to your home?
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1 A. No.

2 MS. FREEZE: Just one moment.

3 Nothing further. Thank you.

4 THE COURT: Okay. Ms. Somerville.

5 MS. SOMERVILLE: Thank you.

6

7 REDIRECT EXAMINATION
8 BY MS. SOMERVILLE:

9 Q. Dr. Jacobs, you would have these in-person sessions

10 with Mr. Bathen when you began treating him. Can you describe

11 for us just kind of how -- what was kind of the back and

12 forth? I mean I know some people listen. Some people talk.

13 I mean what was kind of the -- how did they work? I mean did

14 Mr. Bathen talk a lot? Did you take notes? Can you explain

15 that?

16 A. It's reciprocal interaction of languaging and

17 talking; and, you know, I do keep notes. I keep, you know,

18 case file notes about the themes of the session basically, and

19 so he brings up -- maybe he walks in and brings up things that

20 are -- a client will bring up something that's on their mind

21 and introduce it is as a topic and then we begin to dialogue

22 about it and process it.

23 Q. Do you prompt them to kind of get things out when

24 you're in the session?

25 A. At times when it's appropriate, you know. Many, many

26 people come in and they're ready, they know what they want to

27 talk about and they know what the topic, they know what's on

28 their mind and then they just start, you know, sharing what —
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1 what' s going on or something that happened that week or some

2 issue 'that's come up recently or something like that.

3 Q. Was that how it was with Mr. Bathen when he came in

4 and be open to talking and talk to you?

5 A. Yes, yes.

6 Q. And when you had your phone sessions with him, when

7 he was here in California?

8 A. Uh-huh.

9 Q. Was that more along the same lines of how you would

10 have the, you know, talking, taking notes and --

LI A. Yes.

12 Q. Same situation?

13 A. Uh-huh. Very much so, yeah.

14 Q. And in treating him, I mean, was he willing to talk

15 and did he express himself freely?

16 A. Yes.

17 Q. Was that also the same kind of setup when he was on

18 the Ea st Coast and you were doing the continuation of care?

19 A. Yes.

20 Q. Is it fair to say Mr. Bathen didn't come in and just

21 sit there, not really say anything in the sessions?

22 A. He was quite interactive.

23 Q. When your husband mentioned to you the name Benjamin

24 Bathen , he said it kind of — it clicked; is that right?

25 A. Uh-huh.

26 Q. This is who left this message?

27 A. Uh-huh.

28 Q. You have to answer out loud.



293

1 A. Oh. Yes, yes. I'm fading. I apologize.

2

3

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Q. That's okay.

So aside from the name, can you tell me what it was that, 

you know, clicked with you about this voice on this first 

message?

A. It was just the inflection, I think, the -- the high 

pitch of the voice. And I had an experience in sessions where 

he could -- he could get agitated, not towards me, but about 

something else. And I had experienced him getting amping up 

and getting agitated and I had experienced his voice sounding 

like that when he was anxious or angry or stirred up.

So that was real clear, you know, for me that when I heard 

it, it just clicked that I had heard this voice before and 

that it was Mr. Bathen's voice.

Q. Do you have the e-mails from when you were 

communicating with Mr. Bathen when he moved back to the East 

Coast?

A. Everything was purged when I purged his chart, his 

f ile.

Q. When you heard the second call that you received on 

July — the 4th — excuse me, July 3rd, when you got that 

call, did you recognize the same characteristics in his voice?

A. Absolutely. Only it was more heightened, the 

intensity was more heightened.

Q. The July 5th call as well, did you recognize the 

voice based on his tone and based on inflection the things 

that you describe for us?

A. Yes, yes.
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1 Q. Did Mr. Bathen ever, you know, not pay you or fall in

2 arrears?

3 A. No, not that I'm aware of. I have a billing service

4 who does all of my billing; so most of that is handled by my

5 service. So I would have been notified of it, notified if

6 something untoward like that was going on. I never got any

7 information that he wasn't paying or that -- whatever.

8 Q. When you would speak with Mr. Bathen in these

9 sessions when he was up in the Los Angeles area, was that over

10 your work phone or would that be with your cell phone?

11 A. My cell phone in my office.

12 Q. In your office?

13 A. Uh-huh. My cell phone in my office. I don't have a

14 land phone in my office.

15 Q. And is that the same phone that you continued then to

16 speak with him on when he moved back to the East Coast?

17 A. Correct.

18 Q. Do you know about how many times you spoke with him

19 on the phone when he moved back to the East Coast?

20 A. Let me think. I think probably five times, I think.

21 Five or six. Five. All kind of blurred, but I think about

22 that many times.

23 Q. And I think you also had mentioned earlier that, you

24 know, patients would -- they'll leave you messages about

25 scheduling or rescheduling, that type of thing. Was that

26 something that would happen with Mr. Bathen?

27 A. I don't recall. I think he did contact me by e-mail

28 to schedule and maybe we — I don't recall. I don't recall if
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1 I had messages from him to wanting to schedule per my — you

2 know, by my voice mail or my cell phone. I think it was

3 primarily through e-mail.

4 Q. Is that your cell phone? Do you normally use that

5 then when you're communicating with a client, like doing a

6 phone session?

7 A. Yes .

8 Q. Do you provide them with your home number?

9 A. No.

10 Q. And do you have another cell phone that you use at

11 all?

12 A. No.

13 Q. Have you ever gotten, you know, any threats from any

14 other clients on your cell phone?

15 A. No.

16 Q. So the three calls that you've identified as

17 Mr. Bathen leaving them for you, those are the only

18 threatening calls you have gotten in I believe it's around 22

19 years of practice?

20 A. Correct.

21 Q. Have you ever had any other clients, you know,

22 threaten to sue you over the years?

23 A. No.

24 Q. Have you ever had any other clients demand that you

25 sit down with them, have a face-to-face conversation, really a

26 one-sided conversation so they can air their grievances with

27 you?

28 A. No, I never had that.
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1 MS. SOMERVILLE: I have no further questions, Your Honor.

2 THE COURT: Ms. Freeze.

3 MS. FREEZE: Thank you.

4

5 RECROSS-EXAMINATION
6 BY MS. FREEZE:

7 Q. Dr. Jacobs, with regards to your practice, do you -­

8 or in the past or currently, do you provide phone

9 consultations to other patients?

10 A. In my practice?

11 Q. Yes.

12 A. Yes.

13 Q. Okay. And in your practice, whether it's phone

14 consultations or in-person consultations, do patients at times

15 get anxious as you had said earlier Mr. Bathen would in the

16 past, would they get anxious or change the level of their

17 voice when they are on the phone with you or in person?

18 A. Not generally.

19 Q. Every patient is just very calm, doesn't get upset?

20 MS. SOMERVILLE: Objection. Misstates the testimony.

21 THE COURT: Overruled.

22 THE WITNESS: That means I can answer?

23 THE COURT: Yes.

24 THE WITNESS: Not to me directly. They — maybe their

25 intensity go up based on the fight they had with their husband

26 the night before or they're worried about their child, you

27 know, something like that, but not -- not anything directed at

28 me.
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BY MS. FREEZE:

Q. Right. And I'm sorry. I wasn't clear.

When the prosecutor was asking questions just a moment ago 

about recognizing Mr. Bathen's voice, you had said in the past 

when you were speaking with him that sometimes he would -- his 

voice would get high because he would be anxious about other 

things; correct?

A. Correct.

Q. So other patients, do their tone changes when they're 

talking about things that make them anxious or upset?

A. Yes.

Q. That's why they're coming to you; right?

A. Right.

Q. Okay. Now, I want to make sure I'm understanding 

this with the phones. Your work number and the number that 

was called in these three instances in June and July of last 

year is (619)525-7747; correct?

A. Yes.

Q. And earlier — earlier you had testified that you 

don't give your cell or your home number out usually; correct?

A. Correct.

Q. But you had with Mr. Bathen; correct?

A. Well, if I had -- yes. I guess, yes, I did.

Q. And with regards to a threat to sue, isn't it true 

really that Mr. Bathen had notified you that he was exploring 

the option of maybe contacting some type of ethical board with 

regards to making a complaint against you; correct?

A. Would you say that — ask the question again? I'm
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1 sorry. I lost it.

2 Q. That's okay. I wasn't very clear. I apologize.

3 Isn't it true that Mr. Bathen in 2009 during the

4 dissolution of your relationship with him that his contact

5 with you and his dialogue with you was about making some type

6 of complaint to the board that deals with your license?

7 A. Well, I took it as a threat because he had said he

8 wanted to — he had put down some parameters for how we had to

9 have the next contact, and I would have to — I would have to

10 sit and not respond and listen to everything he had to say.

11 And I forget what else was in there.

12 And then if I didn't do that, then he was going to report

13 me to my board.

14 Q. Okay. But it — he wasn't asking for a face-to-face

15 because he was living on the East Coast; right?

16 A. At one point he said he might — he might want to

17 come back out and sit down and have a face-to-face at one

18 point.

19 Q. Okay. But no lawyers contacted you?

20 A. No.

21 Q. You didn't receive any type of demand letter,

22 anything like that?

23 A. Nothing like that.

24 Q. Okay. And ultimately he didn't come out banging on

25 your door?

26 A. No, he didn't.

27 Q. Demand any type of face-to-face conversation?

28 A. No.
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1 MS. FREEZE: Okay. Thank you. Nothing further.

2 THE COURT: Ms. Somerville.

3 MS. SOMERVILLE: I have nothing further, Your Honor.

4 THE COURT: May this witness be excused?

5 MS. SOMERVILLE: Yes.

6 MS. FREEZE: Yes.

1 THE COURT: Okay. Thank you very much, ma'am. You may

8 step down.

9 MS. SOMERVILLE: Your Honor, the People will call Gregory

10 Gain.

11 THE CLERK: Do you solemnly state under penalty of perjury

12 that the evidence you give in this matter shall be the truth,

13 the whole truth and nothing but the truth?

14 THE WITNESS: Yes, I do.

15 THE CLERK: Please have a seat at the witness stand.

16 And for the record, please state your full name and spell

17 your last name.

18 THE WITNESS: Gregory Gain, G-a-i-n.

19 THE CLERK: Thank you.

20

21 GREGORY GAIN,
22 called as a witness on behalf of the People,

23 having been first duly sworn, testified as follows:

24

25 DIRECT EXAMINATION
26 BY MS. SOMERVILLE:

27 Q. Good afternoon.

28 A. Good afternoon.
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Q. How are you employed?

2 A. I am a police officer employed by the County of

3 San Diego, the District Attorney's Office, and I'm currently a

4 supervising investigator in the South Bay branch.

5 Q. How long have you been an investigator with the

6 District Attorney's Office?

7 A. I started with the District Attorney's Office in

8 1998; and prior to that, I worked for 11 years as a police

9 officer with the City of La Mesa.

10 Q. What do you do as -- just kind of in general as a

11 supervising investigator for the District Attorney's Office?

12 A. When cases come to the District Attorney's Office,

13 they're sent based primarily on investigations from the local

14 law enforcement agencies. So our duties vary depending on the

15 case. Some cases come to us and the investigation is complete

16 and we have very little interaction, perhaps serving

17 subpoenas. Some cases need a lot of additional investigation.

18 Once the case has been issued by the District Attorney's

19 Office, any further investigation that needs to be done is

20 done by the officers in our agency. So they could include

21 doing search warrants for locations looking for additional

22 evidence.

23 We can — we get involved with conducting threat

24 assessments on cases where victims or witnesses -- where there

25 is a possibility there could be retaliation. We do additional

26 interviews, look for additional witnesses and additional

27 suspects.

28 And our investigation may lead to bolstering the
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1 investigation that was sent to us or may lead to exonerating 

somebody who perhaps was falsely accused. So what we do

3 really varies depending on the case that comes in, but it can

4 be from very little to almost reinvestigating the entire case.

5 Q. Okay. You've been with the office for a long time,

6 since 1998?

7 A. Yes.

8 Q. So are there different units that you've worked in in

9 different assignments?

10 A. Yes. I've -- when I came, I started in our fraud

11 unit. I was transferred and worked in the narcotics task

12 force. I had also served in the narcotics task force while I

13 was at La Mesa P.D. so I spent a total of 11 years -- over 11

14 years at narcotics task force.

15 I've been assigned to our juvenile branch. I've been

16 assigned to Superior Court downtown where I worked in our

17 major violators unit. I also worked our gang prosecution

18 unit. And now currently the supervisor here in South Bay.

19 Q. When you said you worked at La Mesa Police Department

20 before coming to the District Attorney's Office, what did

21 you -- what did you do at the La Mesa Police Department?

22 A. Started in the patrol division and eventually became

23 a detective. My primary duties while I served as a detective

24 there were working in the robbery, narcotics and vice units.

25 But La Mesa being a small agency, we don't have the luxury of

26 only focusing on one particular area. So when there was a

27 significant crime, a homicide, a rape, something like that, we

28 would all work together as a team.
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So my experience while I was assigned to work robbery 

included just about any violent crime that occurred in the 

city.

Q. As a part of your duties as an investigating district 

attorney, do you have to deal with cell phones and cell phone 

records?

A. Yes, I do. And I've been doing that quite 

extensively while working over at the narcotics task force. 

That was a tool that we used quite regularly when doing our 

investigations. And also in the major violators unit, it was 

something we did quite extensively to help show that suspects 

were in the vicinity of robberies that occurred as part of a 

series or as part of a residential burglary series.

We did quite a bit of cell phone exploitation, not only 

with the actual device itself being able to download and 

examine text messages, phone calls, things of that nature, but 

also doing the cell tower exploitation and getting call detail 

records from phone companies.

Q. Do the law enforcement agencies -- I mean you get 

cases for follow-up investigation from them at times. Did 

they also do this type of work?

A. Yes. All -- any of the police officers have the 

ability to do it. Certainly some of the smaller agencies 

don't have some of the mapping tools when it comes to cell 

tower tracking that I have available to me at the District 

Attorney's Office.

And in some cases, certainly, you may have crimes where 

they involve multiple agencies and no one agency has a greater
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1 stake in that investigation so they don't do it. And when it 

would come to me, the District Attorney's Office, I would be

3 the one trying to pull all of the cases together and then I

4 would write search warrants for things like the cell tower

5 data. So they can do it. It all depends on their resources

6 and their investment in the case.

7 Q. We'll get back to, you know, cell records in a little

8 bit.

9 But I want to ask you about when a person is taken into

10 custody here in San Diego County, the downtown jail, are they

11 able to make phone calls?

12 A. Yes. Actually the suspects arrested for crimes, the

13 females booked into — are booked into Las Colinas out in

14 Santee, males generally go to the central jail downtown but

15 they can also be booked -- males and females can be booked

16 into the Vista detention facility.

17 When somebody is booked in, everybody knows we have rights

18 to make phone calls. And what the Sheriff's Department does

19 when a person is booked in, they set up a phone account for

20 them. They're allowed to select a pin number and then they're

21 put into a holding tank that has phones that they can pick up

22 and use. They can make as many local calls as they would

23 like.

24 Once they move from that -- the booking cell into their

25 housing module where they're going to be kept, then they

26 actually have to have a phone account that has money on it.

27 So family, friends are allowed to go online and deposit money

28 into an inmate's phone account or they can make a call to a
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1 person outside of the jail facility; and if that person agrees 

to accept the toll charges, they can complete their phone call

3 that way. But they are all done through the recorded monitor

4 jail system, the phone system that all the county facilities

5 have.

6 Q. Is that monitored by the Sheriff's Department?

7 A. Yes.

8 Q. Are you able to access these phone calls as a law

9 enforcement officer?

10 A. Yes. And being that I work for the County, just as a

11 Sheriff's Department does, we're given direct access, which

12 means I don't have to send or request to one of the detention

13 investigations unit detectives and have them pull it. I have

14 access to the system that's called Securus and I have access

15 to the Securus to search and monitor phone calls on my own.

16 Q. Are the phone calls recorded?

17 A. Yes, they are.

18 Q. Is there any, you know, warning or anything like that

19 that's given to an inmate letting them know that these phone

20 calls are recorded before they start their conversation?

21 A. Yes. They record an announcement that plays at the

22 beginning of the call. It's not only audible to the inmate

23 who is placing the call, but to the person who is receiving

24 the call. They are told that they are receiving a call from

25 an inmate in the San Diego County jail facility, and then it

26 talks about if they're an attorney or a clergymen, that they

27 can decline the call and have their phone number set up so

28 that law enforcement doesn't record it and listen to it
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1 inadvertently, so they can — attorneys, clergy people like

2 that that have privileged communications can actually block

3 their number and it won't actually go into the recording

4 system; so it tells both parties to the communication that the

5 phone call is being recorded.

6 Q. Are you listening to these calls — do you ever

listen to it in real time or can you — say a call was made in

8 September. Can you go grab that call in October?

9 A. You can do both. If -- the system does give you the

10 ability to monitor it real time, and certainly in certain

11 circumstances, that may be a prudent thing to do, especially

12 if you think there's imminently going to be a threat to

13 somebody's life or safety or destruction of evidence, that's

14 typically when you would do that.

15 More often than not at the District Attorney's Office,

16 because our involvement comes after the case has been

17 submitted to the D.A.'s office for prosecution, we're kind of

18 behind the curve, so we do go back. The system retains the

19 jail calls for about one year. So I've — I've actually been

20 able to go back a little longer than one year and retrieve

21 calls and review them at that point; so they are recorded and

22 stored.

23 There's unfortunately a finite amount of space that those

24 calls can be stored; so eventually the system will drop them

25 off.

26 Q. Were you assigned to do some follow-up investigation

27 into this case where Mr. Bathen was charged?

28 A. Yes, I was.
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1 Q. Part of that follow-up, did you then access some jail

2 calls that were associated with Mr. Bathen?

3 A. Yes, I did.

4 Q. How did you locate those calls?

5 A. They were located by running a search through the

6 Securus system using Mr. Bathen's name. You can also search

7 the system for calls made from a booking number. You can

8 search for calls made to particular phone numbers.

9 There's also an advanced voice biometrics that will

10 allegedly identify somebody's voice and can tell you if they

11 are using somebody else's phone account to make a phone call.

12 I personally have never had any luck with that, but this was

13 all done by searching his inmate account under his name.

14 Q. And were you able to retrieve any calls made by

15 Mr. Bathen while he was in the San Diego County jail?

16 A. Yes, I did.

17 Q. How many calls did you retrieve, if you recall?

18 A. I believe it was 13, but I'm not a hundred — I would

19 have to refer to my notes to give you an exact number.

20 Q. If you have them with you? Do you have a copy of

21 your report?

22 A. Yes, I do. Yes. It was 13 calls.

23 Q. Were they all telephone calls or were any of these

24 visits?

25 A. Now you're going to have to make me look again.

26 Q. If that would refresh your memory.

27 A. It would refresh my recollection.

28 Q. Please do that.
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1 A. Three of them were social visits.

2 Q. So those are also recorded?

3 A. Yes, they are.

4 Q. Is that video recorded or is that also just audio

5 recorded?

6 A. These are just audio recorded. The jail visitation

7 system operates similar to making a phone call similar to what

8 you might have seen in the movies where two people are sitting

9 in chairs facing each other and there's a pane of glass in

10 between them and each one has a phone that they pick up and

11 they communicate that way.

12 When a person is brought down to that visitation room for

13 a social visit, the deputies log their phone and attribute

14 that phone conversation to that particular inmate using his

15 inmate phone account.

16 Q. When you accessed -- excuse me.

17 Mr. Bathen's phone calls and social visits, had you had an

18 opportunity to listen to the phone calls that were made to

19 Dr. Jacobs?

20 A. Yes, I had.

21 MS. SOMERVILLE: Your Honor, if I may, I have an audio CD

22 to play at this time. It is marked as Court's Exhibit 4 for

23 identification. There's also an attached copy of a transcript.

24 It's marked as 4A.

25 (Court's Exhibit No. 4 was identified.)

26 (Court's Exhibit No. 4A was identified.)

27 THE COURT: Ms. Freeze?

28 MS. SOMERVILLE: This is call No. 1.
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1 THE COURT: Any objection?

2 MS. FREEZE: No, Your Honor. That's fine.

3 THE COURT: And give an extra copy of the transcript.

4 MS. SOMERVILLE: For the record, I'm going to play what has

5 been marked Court's Exhibit 4 for identification.

6 THE COURT: And I believe counsel have already waived

7 reporting.

8 MS. SOMERVILLE: Yes, Your Honor.

9 (Audio recording played; not reported.)

10 BY MS. SOMERVILLE:

11 Q. Was that a complete and accurate recording of one of

12 the jail calls that you monitored from Mr. Theule's account —

13 excuse me, from Mr. Bathen's account?

14 A. Yes, it is.

15 THE COURT: All right. If everyone would pass down their

16 transcript, please, to Jurors 12 and 14.

17 MS. SOMERVILLE: Your Honor, at this time I have another -­

18 I actually have three, so the Court is aware, exhibits. It's

19 also another jail call. It's marked as Court's Exhibit 5, also

20 with transcript marked as Court's Exhibit A for identification.

21 I'd ask permission to play that at this time.

22 (Court's Exhibit No. 5 was identified.)

23 (Court's Exhibit No. 5A was identified.)

24 THE COURT: Any objection?

25 MS. FREEZE: No, Your Honor.

26 THE COURT: Go ahead.

27 BY MS. SOMERVILLE:

28 Q. Court's Exhibit 5, is that a complete and accurate
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1 recording of one of the calls that you monitored from

2 Mr. Bathen's account?

3 A. Yes, it is.

4 MS. SOMERVILLE: Your Honor, the next exhibit I have is

5 Court's Exhibit 6 for identification.

6 (Court's Exhibit No. 6 was identified.)

i I also have a transcript that's marked as Court's

8 Exhibit 6A and transcripts for the jury.

9 (Court’s Exhibit No. 6A was identified.)

10 I'd ask permission to play that at this time.

11 THE COURT: Any objection?

12 MS. FREEZE: No, Your Honor.

13 THE COURT: Go ahead.

14 (Audio recording played; not reported.)

15 BY MS. SOMERVILLE:

16 Q. Was that a complete and accurate recording of one of

17 the calls that you accessed from Mr. Bathen's jail account?

18 A. Yes, it is.

19 MS. SOMERVILLE: I have one more, Your Honor. Court's

20 Exhibit 7 for identification.

21 (Court's Exhibit No. 7 was identified.)

22 There's also a transcript that has been marked as Court's

23 Exhibit 7A for identification.

24 (Court's Exhibit No. 7A was identified.)

25 I'd request permission to play that at this time

26 THE COURT: Any objection?

27 MS. FREEZE: No, Your Honor. That's fine.

28 THE COURT: Go ahead.
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(Audio recording played; not reported.)

BY MS. SOMERVILLE:

Q. Was that also a complete and accurate recording of 

one of the jail calls that you reviewed from Mr. Bathen's 

account?

A. Yes, it was.

THE COURT: All right.

MS. SOMERVILLE: I'm sorry, Your Honor.

THE COURT: It's about time for a break. Is this a good 

time?

MS. SOMERVILLE: Yes.

THE COURT: Okay. And we're going to take our afternoon 

recess at this time, ladies and gentlemen, for 15 minutes.

Same admonition to keep an open mind. Don't form or 

express an opinion and don't talk to anybody about any subject 

connected with this matter. Don't do any research or 

investigation.

I'll see you in 15 minutes.

(The following proceedings were had between the Court 

and counsel out of the presence and hearing of the 

jury.)

THE COURT: All right. We'll be in recess.

(Recess taken.)

(The following proceedings were had in open court in 

the presence and hearing of the jury.)

THE COURT: All right. We're back on the record with 

everyone present.

We have our witness on the stand.
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1

2

And Ms. Somerville.

MS. SOMERVILLE: Thank you.

3 BY MS. SOMERVILLE:

4 Q. What were the dates of the calls that you monitored?

5 A. That I'm going to have to refer to my notes on. I

6 don't remember the dates.

7 Q. If you could please do that.

8 A. Yeah. The dates the jail calls were monitored were

9 from September 16th, 2017 through September 17th, 2017.

10 Q. Did you have a chance to speak with Carolyn Jacobs

11 about this case?

12 A. Yes, I have.

13 Q. Did you end up coming to court with her for a

14 restraining order hearing?

15 A. Yes, I did. That was on the afternoon of

16 September 18th.

17 Q. Had you discussed with her any type of, you know,

18 safety concerns or anything like that?

19 MS. FREEZE: Objection. Calls for a hearsay.

20 THE COURT: This is just a "yes" or "no."

21 THE WITNESS: Yes.

22 BY MS. SOMERVILLE:

23 Q. When you came to the court hearing with her on

24 September 18th of 2017, was Mr. Bathen in court out of

25 custody?

26 A. Yes, he was.

27 Q. Do you see Mr. Bathen here in court today?

28 A. Yes, I do.
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Q. Can you please identify him by describing the color 

of shirt he's wearing and where he's located in the courtroom?

A. The gentleman sitting at defense table wearing the 

blue shirt with a dark blue tie.

MS. SOMERVILLE: Thank you.

Could the record reflect the witness has identified 

Mr. Bathen?

THE COURT: Yes.

BY MS. SOMERVILLE:

Q. Now, I want to kind of switch gears and talk about 

cell phone records. Did you get a search warrant for call 

detail records associated with phone number (617)992-4648?

A. Yes, I did.

Q. And have you gotten cell phone records before, 

reviewed them in the course of your duties?

A. Yes, I have. On numerous occasions.

Q. And were you able to determine who the cell phone 

provider was for this phone number?

A. Yes. It was T-Mobile.

Q. Did you end up getting records from T-Mobile for that 

specific phone number?

A. Yes, I did.

Q. What do the call detail records include?

A. The call detail record, essentially it includes all 

the information that the cell phone companies need for their 

billing and it tracks whether it was an incoming call or an 

outgoing call. It documents where the call originated from

and the terminating number that was called.
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1 It also includes if there's any special features used

2 during that call, like three-way calling or a call forwarding.

3 These are all things that cell phone companies keep as records 

4 for billing purposes.

5 MS. FREEZE: And Your Honor, just with regards to -- I

6 would object just as foundation as to testimony regarding

7 specific call detail records. I'm not sure if there's been a

8 foundation laid as to his -­

9 THE COURT: If the objection is lack of foundation —

10 MS. FREEZE: Yeah.

11 THE COURT: -- I don't think there's a lack of foundation

12 yet.

13 MS. FREEZE: Okay.

14 MS. SOMERVILLE: Thank you.

15 BY MS. SOMERVILLE:

16 Q. Is that what you were provided from T-Mobile in this

17 case, the call detail records?

18 A. Yes.

19 Q. Are those some of the things that were included in

20 the records that you received?

21 A. Yes.

22 Q. Was there also -- I know you mentioned that they keep

23 these for billing purposes. Was the bill and subscriber

24 information contained in the call detail records as well?

25 A. Yes.

26 MS. SOMERVILLE: Your Honor, may I approach?

27 THE COURT: Yes.

28 Hill
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1 BY MS. SOMERVILLE:

2 Q. Investigator Gain, I'm going to give you a packet of

3 some exhibits. They're 8-by-ll copies of some documents here.

4 They are labeled Court's Exhibit 8 through 18. I want to go

5 through them one by one. They have been provided to defense

6 counsel as well.

7 Looking at Court's Exhibit 8, do you recognize this

8 document?

9 (Court's Exhibit No. 8 was identified.)

10 A. Yes. This is the subscriber information sheet or a

11 portion thereof that I received from T-Mobile.

12 Q. Some areas have been highlighted on it. Did it come

13 like that or —

14 A. No.

15 Q. But does this appear to be an accurate representation

16 of the subscriber information that you received via the search

17 warrant?

18 A. Yes, it does.

19 MS. SOMERVILLE: Your Honor, may I publish as we go?

20 THE COURT: Any objection?

21 MS. FREEZE: I would just reiterate my foundation objection

22 as it pertains to the maps and the connection with the CDRs.

23 THE COURT: I don't think that's what this is.

24 MS. FREEZE: Okay.

25 MS. SOMERVILLE: No.

26 THE COURT: Exhibit 8, these are Exhibits 8 through 18.

27 Any objection to those?

28 MS. FREEZE: No, Your Honor.



315

1 THE COURT: Okay.

2 MS. SOMERVILLE: May I?

3 THE COURT: Yes. I'm sorry.

4 MS. SOMERVILLE: That's okay.

5 BY MS. SOMERVILLE:

6 Q. So I'm going to put up on the screen — I know it's

7 kind of hard to read. So for the jurors, I'm going to ask you

8 some questions about this document, and just if you can maybe

9 point those out to them as we go, if that's okay.

10 A. Okay.

11 Q. I know there's a pointer right behind you as well.

12 THE COURT: And Juror No. 1, can you see?

13 JUROR NO. 1: It's a little hard for me to see.

14 THE COURT: Not too much.

15 MS. SOMERVILLE: Sorry.

16 THE COURT: That's fine.

17 BY MS. SOMERVILLE:

18 Q. So in Court's Exhibit 8, there is red box in the top

19 column. Can you tell us what that is?

20 A. That's the subscriber name that was provided by

21 T-Mobile for the phone that I submitted the search warrant on

22 the phone number for.

23 Q. And what does it list as the subscriber name?

24 A. It says in prepaid none, customer.

25 Q. And what does that mean, if you know?

26 A. There's two types of phone plans. You can have a

27 conventional post paid plan where you subscribe to a service,

28 you get to use the phone. And then at the end of the month
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1 you get a bill for all of the features and calls and things

2 like that that you utilize for that phone.

3 And then there are now prepaid phones where you're paying

4 in advance. You get a card, you can add minutes to the phone

5 and you can use the phone as long as you still have minutes on

6 it.

7 The difference is in a post payor, a conventional billing

8 plan, the phone companies will require that you provide

9 information so they know where to find you if you don't pay

10 the bill.

11 In a prepaid, you don't have to actually provide any

12 information to register the phone in your name because you've

13 put minutes on it. You can just use those minutes; and when

14 you're out, you don't accrue a debt, the phone just stops

15 working.

16 So this tells me that this was a prepaid phone and the

17 user of the phone did not provide an actual name when they

18 subscribed to it.

19 Q. Below the red box there's a green box. And can you

20 tell us what's enclosed within that?

21 A. Included in that, that's the subscriber address

22 and -- and it has the address 1132 North Kentucky Street,

23 Arlington, Virginia 22205.

24 Q. And below that there's a box in blue. Can you tell

25 us what that is?

26 A. Yeah. That's the subscriber status. And the records

27 that I received from T-Mobile indicate that the service had

28 been canceled.



317

1 Q. And when you got these records, did the provider

include in the documents that you get instructions how to read 

3 their provider information and their cell call detail records?

4 A. Yes. They include instructions for both the

5 subscriber information section and for the call detail records 

6 section.

7 Q. Now, if you could go down, there is in the middle

8 column, I guess, it's account details. There are a couple

9 lines that are enclosed in red. Can you tell us what those

10 are?

11 A. Yes. Those two right there, the account effective

12 date showing that the phone was activated on September 1st,

13 2014. And the account expiration date showing that the

14 service was terminated or canceled on September 4th, 2017.

15 Q. And if you can go down to that last row. Can you

16 tell us what is enclosed in the green box.

17 A. That's the MSISDN number, and that is the phone

18 number that is associated with that particular phone account.

19 And this one it is (617)992-4648.

20 Q. And there's a blue box at the bottom of the page.

21 Can you tell us what that indicates?

22 A. That's the MSISDS market and which is essentially

23 when you have an area code for your phone, 617 is the area

24 code for Boston, so if you had a 619 in there, it would read

25 San Diego for the market area.

26 Q. Thank you.

27 If you could look at Court's Exhibit 9 for identification.

28 Do you recognize that document?
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1 (Court's Exhibit No. 9 was identified.)

2 A. Yes, I do.

3 Q. And is that a continuation of what we're looking at

4 in Court's Exhibit 8?

5 A. Yes, it is.

6 Q. I'm going to put that on the screen. Can you tell us

7 in the red boxed area what is being shown there.

8 A. There's a billing birthdate; and in this particular

9 document, it shows that there was a birthdate listed of

10 November 30th, 1977.

11 Q. Thank you.

12 And below that, in the green box, what is being shown in

13 that?

14 A. The green box there is showing a billing address and

15 that, like on the first page, is 1132 North Kentucky Street,

16 Arlington, Virginia 22205.

17 Q. And then finally on this exhibit in the blue box,

18 what is that showing again?

19 A. That's showing a contact number for the subscriber,

20 and that's the phone number actually for the phone

21 (617)992-4648.

22 Q. Thank you.

23 If you could, would you please look at Court's Exhibit 10

24 for identification. Do you recognize what's being shown in

25 that?

26 A. Yes, I do. This is the call detail records from

27 June 4th, 2017.

28 Q. I'm going to show you Court's Exhibit 10 for
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1 identification on the screen. Can you tell us in the red

2 boxes up there what we're looking at?

3 (Court's Exhibit No. 10 was identified.)

4 A. Yeah. The header seems to be shifted a little bit on

5 this. The first section here would be the date column, and

6 that's the date of a particular phone call and on this one was

7 June 4th, 2017. The time listed on there is listed as in

8 military time as 08:24 and 37 seconds.

9 With these phone documents, telephone subscribers send all

10 of these documents with a time in universal time code, which

11 is also Greenwich Mean Time or in the military is referred to

12 Zulu time. It's the international timeline where time for our

13 purposes starts.

14 So depending on where you are on the globe, you will have

15 a time difference between the universal time code and

16 San Diego, which, depending on the time of the year, whether

17 it's daylight savings or not, it's going to be seven or eight

18 hours. So this does show universal time showed of 08:34 and

19 37 seconds.

20 Next column showing the duration of 80 seconds. The M.S.

21 originating is the call type for that particular handset, and

22 it's just showing whether this is a voice call that was

23 initiated from this phone. It would be different if it were a

24 text message or if it were an incoming phone call. So "M.S.

25 originating" says that it is a voice call, does show that the

26 direction is outgoing and the calling number is the number of

27 the handset that's placing the call. In this case, it was

28 (617)992-4648.
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1 And then you have the dialed number — or the — I'm

sorry, yes, the dialed number of (619)525-7747. That also

3 shows as the called number and it would show possibly a

4 difference if you were calling a phone that had call

5 forwarding or some other feature to it that you're calling a

6 number and it's referring you to a different phone number.

7 And then, again, the destination number or the -- is the

8 one down there. Again, the chart is a little skewed, but the

9 destination number where the call ultimately ended was

10 (619)525-7747.

11 And then you have the IMSI, which is a code that's

12 attached to the subscriber information on a phone. It's the

13 international mobile subscriber information.

14 Next number over is the IMEI, which is the international

15 mobile electronic information. It's the -- a special code

16 that's for that particular device.

17 So SI is for the subscriber information and El is for the

18 electronic device information like the serial number of that

19 phone.

20 And then you have the code over there that is -- their

21 completion code showing that it was completed successfully.

22 And then to the right, that's the cell tower information.

23 This first number, the 4619 one, is what's called the LAN

24 number. It's the local area number. And then that number on

25 the far right, the 37518 is the actual cell tower.

26 So if you look at it kind of like a city address, the LAN

27 tells you you're in the city of Chula Vista. The actual cell

28 tower will tell you that you are at 300 Third Avenue, or 300
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1 "H" Street, which is where we'd be right now. So the LAN is

2 an overall area.

3 And then there's all these specific towers, and I believe

4 there's about 404 towers in that local area number.

5 MS. FREEZE: And Your Honor, just with regards -- just

6 objection as to foundation as to knowledge of the witness and

7 cell phone towers.

8 THE COURT: Sustained.

9 MS. FREEZE: Motion to strike.

10 THE COURT: It will be stricken as to the cell tower

11 information.

12 MS. FREEZE: Thank you.

13 BY MS. SOMERVILLE:

14 Q. If you could go towards Exhibit 11 for

15 identification.

16 (Court 's Exhibit No. 11 was identified.)

17 A. Yes.

18 Q. And do you recognize -- well, is that just a --

19 basically what you just indicated to us from the call detail

20 records in the previous exhibit which was Court's Exhibit 10?

21 A. Yeah. This is a synopsis that was typed out of the

22 call and this looks like it's a snip -- computer snip of the

23 screen showing what we just talked about on the previous page

24 Q. Okay. And this is a call from June 4th of 2017?

25 A. Yes.

26 Q. Were these phone numbers pertinent in your

27 investigation?

28 A. Yes. They had been — the (619)525-7747 had been
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identified as the business phone number for Carolyn Jacobs and 

the (617)992-4648 had been identified as the phone number that 

left the threatening messages that was -- they were left from 

by Mr. Bathen.

Q. Thank you.

Could you go to Court's Exhibit 12 for identification. 

And just does this appear — do you recognize what's been kind 

of snipped out of some records?

(Court's Exhibit No. 12 was identified.)

A. Yes. This is also a portion of the call detail 

records from July 3rd showing two calls. The first one at 

19:48:02 hours in universal time code with the duration of 34 

seconds. The one right after it at 19:52:26 hours in 

universal time code, both of them show as originating outgoing 

calls. The second one was 60 seconds in duration. Both of 

them show the calling number as (617)992-4648 and both of them 

were to Carolyn Jacobs' number, (619)525-7747. And then on 

the far right, it does show that both of those calls were 

successfully completed.

Q. Okay. Thank you.

If you could look at Court's Exhibit 13 for 

identification. Do you recognize that as basically kind of a 

recap of what you just explained for us in Court's Exhibit 12? 

(Court's Exhibit No. 13 was identified.)

h. Yes. For the two calls on July 3rd. It's the 

synopsis and then the snip from the records from the computer.

Q. Okay. And again, the same phone numbers that one had 

been associated with the call made to Dr. Jacobs and then also
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Dr. Jacobs' work phone number?

A. Yes. The called number is Dr. Jacobs' work number 

and the calling number, if I understood you correctly, that's 

the number that called and left the threatening message.

Q. Thank you.

If you could look at Court's Exhibit 14 for 

identification. Do you recognize this from the call detail 

records that you received?

(Court's Exhibit No. 14 was identified.)

A. Yes, I do.

Q. I'm going to show that to you right now. And what is 

being displayed in the red box?

A. Just like with the previous calls, shows that on 

July 5th, 2017 at 1314 hours and 53 seconds in universal time 

code, there was a 78-second call that originated -- it was an 

outgoing call from (617)992-4648, the dialed number, and the 

number that actually was the destination number is Carolyn 

Jacobs' number, (619)525-7747.

Q. Thank you.

If you could look at Court's Exhibit 15 for 

identification. Do you recognize that, again, as a synopsis 

of what is contained within the records and also the call 

being isolated from the call detail records?

(Court's Exhibit No. 15 was identified.)

A. Yes. It's the same synopsis as the other ones for 

the call on July 5th and the snip from the computer-generated 

records that were sent to T-Mobile.

Q. Thank you.
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1 Are you able to use the call detail records that you

2 received from T-Mobile and put them into some sort of mapping

3 program to show you locations of towers and calls that are

4 made?

5 A. Yes. We have a tower tracking program that is

6 utilized by the District Attorney's Office and what it

7 essentially does is it takes the call detail records and it

8 will import the cell tower locations, date and times of the

9 calls and it will merge them with a Google map which

10 essentially just creates a visual map showing which cell

11 towers were utilized for calls during the period of records

12 that we import into it. Also included on that map is the

13 azimuth or the sector.

14 THE COURT: Is that the question anymore?

15 MS. SOMERVILLE: No, that's fine, Your Honor.

16 THE COURT: Okay.

17 BY MS. SOMERVILLE:

18 Q. Let me ask you another question.

19 A. Okay.

20 Q. Have you used that program before as a part of your

21 job when you get cell phone records to map out the call detail

22 records?

23 A. Yes, I have.

24 Q. And have you done that in this case as well?

25 A. Yes, I did.

26 Q. And did that then provide you with some Google map

27 images that mapped out what the call detail records had shown?

28 A. Yes.
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Q. How are you able to basically from the records 

determine where a tower was? Does that make sense?

A. The towers when we get the call detail records and 

T-Mobile in their records actually includes the latitude and 

longitude for the tower that was used. So it will actually 

put a marker on that Google map where the tower was.

It also interprets from the data on many cell phone towers 

there are three antenna, it's called an azimuth, and basically 

it's a sector to give you 360-degree coverage on a cell phone 

tower. So each azimuth or sector is 120 degrees roughly.

MS. FREEZE: And sorry to interrupt. Objection. Just 

foundation as to —

THE COURT: Sustained.

MS. FREEZE: Thank you.

Motion to strike.

THE COURT: I think everything beyond the T-Mobile records 

indicate which cell towers — trying to recall some of the 

testimony. But as far as I think, that's fine. That came 

directly from the T-Mobile records. I'm not going to strike 

that, but the extrapolation from those records that was 

testified to, I will strike that with lacking foundation. 

BY MS. SOMERVILLE:

Q. Are you familiar basically with how call detail 

records — well, have you reviewed them before? I think you 

said that you've done that?

A. Yes, I have.

Q. Okay. And have you then used the tower tracker as

well to take the to take the call detail records and then
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1 map them out?

2 A. Yes.

3 Q. Did you do that in this case?

4 A. Yes, I did.

5 Q. And were you able to create any Google images based

6 off of the information in the call detail records with the

1 tower tracker?

8 A. Yes, I did.

9 Q. Okay. And can you look at Court's Exhibit 16 for

10 identification.

11 (Court's Exhibit No. 16 was identified.)

12 A. Okay.

13 THE COURT: And I think I might have misled counsel with

14 Court Exhibit 16, say, because I thought that the Exhibits 8

15 through 18 were all just cell phone records and I think counsel

16 made an objection to the tower locations.

17 MS. FREEZE: Correct, based on —

18 THE COURT: So — so just some -- before you publish, I'm

19 going to -- some foundation and then I'll give Ms. Freeze an

20 opportunity to object.

21 BY MS. SOMERVILLE:

22 Q. When you received these records from T-Mobile, aside

23 from what we looked at in Court's Exhibits -- I believe it was

24 eight through —

25 THE COURT: Fifteen.

26 BY MS. SOMERVILLE:

27 Q. — fifteen, is there any information in those that

28 you received that gives you addresses or latitude and
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1 longitude regarding cell phone towers?

2 A. Yes, there is.

3 Q. Okay. And was that — are you then able to use that

4 information from the documents with the tower tracker to make

5 a map that maps out where those cell tower locations are

6 located?

7 A. Yes. Actually I could put in the latitude and

8 longitude into a Google search bar and it will bring the same

9 map. What the tower tracker does is it basically simplifies

10 it. It reads that latitude and longitude without me having to

11 type it in individually. It reads it from the call detail

12 records and it puts it onto the map.

13 Q. Okay . So is it like a mapping software type of

14 program?

15 A. Yes.

16 Q. So you don't have to actually sit there and figure

17 out maybe on .a map or something yourself?

18 A. That is correct.

19 2. Have you done that previously when looking at records

20 and preparing reports and things off of those?

21 A. Yes, I have.

22 Q. And did you do that in this case with the latitude

23 and longitude for cell towers in order to create some maps

24 showing where towers were located for this particular phone

25 number?

26 A. Yes, I did.

27 Q. And if you could -- what was the date range that the

28 records from T-Mobile encompassed?
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1 A. I believe it was June 1st to July 6th.

2 Q. What year?

3 A. I'm sorry. 2017.

4 Q. Now, Court's Exhibit 16 for identification, do you

5 recognize that as one of the Google maps that you prepared

6 based off of the call detail records you received from

7 T-Mobile?

8 A. Yes, I did.

9 MS. SOMERVILLE: Your Honor, may I publish?

10 MS. FREEZE: Your Honor, just object as to foundation.

11 If we can have a quick sidebar on this issue.

12 THE COURT: All right.

13 (Sidebar; unreported.)

14 THE COURT: Thanks for your patience, ladies and gentlemen.

15 Sometimes this is just inevitable. But we're ready to go

16 again.

17 MS. SOMERVILLE: Thank you.

18 BY MS. SOMERVILLE:

19 Q. You've used this software before for the tower

20 tracker to map call detail records?

21 A. In at least 20 different cases.

22 Q. And have you found it to be reliable programming

23 software?

24 A. Yes. And when I do mapping using these records, I'll

25 actually go back and physically type in latitude and longitude

26 that's included in there to make sure that what I am seeing on

27 an independent search matches what the -- this tower tracker 

28 program is showing me and also look to make sure from the call
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1 detail records that date and times match up to the calls that

2 are being displayed on there.

3 Q. Did you do that in this particular case?

4 A. Yes, I did.

5 Q. Okay. And I believe it was misplaced for a second

6 Here we go.

7 So Court's Exhibit 16 for identification, is this a map

8 that you generated through the tower tracker with the latitude

9 and longitude for cell phone towers?

10 A. Yes, it is.

11 MS. SOMERVILLE: Your Honor, may I publish this?

12 THE COURT: Any objection?

13 MS. FREEZE: I renew my previous objection as foundation.

14 THE COURT: All right. Overruled.

15 MS. SOMERVILLE: Thank you.

16 BY MS. SOMERVILLE:

17 Q. So Court's Exhibit 16 for identification, can you

18 just tell us — I just want you to tell me is this the mapping

19 that you did with the call detail records from the records you

20 received from Mr. -- well, from the T-Mobile search warrant?

21 A. Yes.

22 Q. Okay. And what area on the Google map is this

23 showing?

24 A. This is showing the area of Arlington, Virginia.

25 Q. In the call detail records that you looked at, did

26 those -- I know you said that they have a latitude and

27 longitude, but for cell towers, did they also include physical

28 addresses for some of those?
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A. Yes, it did.

Q. And Arlington, Virginia, does it also show another 

area or city on this particular map?

A. It's Washington, D.C.

Q. Okay. And there are some they look kind of like pie 

shapes, one looks like a circle lower down to the left-hand 

corner. What are those?

A. Those are the sectors of the cell tower that are used 

for each call. What you see here actually --

Q. Let me stop you for a moment.

A. Okay.

Q. So the yellow — you said those are — do those 

represent cell towers from the call detail records based on 

the latitude and longitude?

A. What the yellow represents is the antenna on the cell 

tower. Those smaller circles, you see a small little yellow 

black dot with the yellow circle and a black circle around it, 

that represents the actual tower. And then the pie shapes and 

some of them overlap show the actual antenna, the azimuth 

that's used for the actual cell tower.

Q. And this map that was generated from all of the call 

detail records that you received showing from June 1st to 

July 6th of 2017?

A. Yes. This represents all of the calls during that 

time period.

Q. And did you point out any specific locations on this 

particular Google map?

A. Yes. I typed in the address for Mr. Bathen's -- his
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work address.

MS. FREEZE: Your Honor, objection.

THE COURT: Sustained.

MS. FREEZE: Motion to strike.

THE COURT: It will be stricken. There's no foundation.

BY MS. SOMERVILLE:

Q. Did you listen to -- we played some jail calls 

earlier here in court; is that correct?

A. Yes.

Q. And did Mr. — did you hear in Mr. Bathen's jail 

calls him giving a work address?

A. Yes. And a name of the business.

THE COURT: Sir, the question was: Did you hear an 

address ?

THE WITNESS: Yes.

BY MS. SOMERVILLE:

Q. And did he provide a home address in the jail calls?

MS. FREEZE: And I would just object. Misstates testimony. 

I don't believe that there was any work address that was 

provided in any of the jail calls.

MS. SOMERVILLE: I will withdraw that question.

THE COURT: I don't know there was an address given. I 

don't know from the ones I heard.

MS. SOMERVILLE: If I said that, I misspoke. I apologize. 

BY MS. SOMERVILLE:

Q. Was there a home address for Mr. Bathen given in the

27 jail calls that you listened to?

28 A. Yes. The home address was
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Q. Okay. And did you list that on Court's Exhibit 16?

A. Yes, I did.

Q. And can you show us where that is on the exhibit?

A. That's here, the 1132 North Kentucky Street in

Arlington.

Q. And did you also listen to the jail calls and hear 

Mr. Bathen say where he was working prior to coming out to 

California when he was in custody?

A. Yes. That he was working at the nonprofit in 

Washington, D.C. and he gave the name of the nonprofit.

MS. FREEZE: And Your Honor, just object as it pertains to 

misstates testimony. I believe that the jail call didn't 

have -- the question was where he was working at on that date 

of the time of the jail call.

MS. SOMERVILLE: That's fine. I can rephrase the question.

THE COURT: That wasn't my understanding of the question. 

But just so we have a clear record, if you would rephrase it.

MS. FREEZE: Thank you, Your Honor.

BY MS. SOMERVILLE:

Q. Did you hear on the jail calls — it was one of the 

calls that we played earlier today for you -- Mr. Bathen say 

where he was working when he was sitting in a cubicle and 

basically couldn't have made any or couldn't have kept anyone 

in fear?

A. Yes.

Q. And where did he say he was working at that time? Do 

you remember?

A. I don't remember the name of the nonprofit, but I do
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1 recall him saying it.

2 Q. Okay. If I showed you a copy of the transcript,

3 would that refresh your memory?

4 A. Yes, it would.

5 MS . SOMERVILLE: May I approach, Your Honor?

6 THE COURT: Yes.

1 THE WITNESS: Okay.

8 BY MS. SOMERVILLE:

9 Q. Did that refresh your memory?

10 A. Yes. It was to the International Food and Poverty

11 Institute [sic].

12 Q. And did he say in what city that was located?

13 A. Yes.

14 Q. Where was that?

15 A. Washington, D.C.

16 Q. And based off of that city that he provided and the

17 specific name of the place where he worked, were you able to

18 pull up or locate any address for that?

19 A. Yes, I did. I conducted a Google search for that

20 nonprofit and found its address.

21 MS. FREEZE: Objection. Calls for hearsay. Speculation as

22 it pertains to his search results as well as speculation as to

23 where -­

24 THE COURT: No speaking objections. Sustained without a

25 foundation as to the address.

26 BY MS. SOMERVILLE:

27 Q. So how did you -- well, do you use the Google search

28 in your job as an investigator?
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1 A. Yes.

2 Q. Okay. And have you used that before to get locations

3 of specific — you know, if someone -- a location of a

4 specific place?

5 A. Sure. I've used it for both professional purposes

6 and personal purpose.

7 Q. Okay. Have you ever used it to find an address for a

8 specific location?

9 A. Yes, I have.

10 Q. And have you done that both in your job and also

11 personally?

12 A. Yes, I have.

13 Q. And on those occasions, have you found it to be

14 reliable?

15 A. Yes.

16 Q. And did you do that in this case with the specific

17 place Mr . Bathen indicated that he was working?

18 A. Yes, I did.

19 Q. And were you able to get an address in the

20 Washington, D.C. area?

21 A. Yes, I was.

22

23

Q. And did you then put that onto Court's Exhibit 16 for 

identification?

24 A. Yes, I did.

25 Q. And is that — can you tell us what that address is?

26 MS. FREEZE: And again, Your Honor, I'd object as to

27 hearsay as well as speculation.

28 THE COURT: It's denied. Overruled on speculation.
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1 But we need the -- where the address was other than

2 Google.

3 MS. SOMERVILLE: Thank you.

4 BY MS. SOMERVILLE:

5 Q. When you went into the Google account or Google

6 search and you entered in -- did you enter in the name of this

1 business ?

8 A. Yes, I did.

9 Q. And where did that take you to?

10 A. It took me to a website for a nonprofit in

11 Washington, D.C.

12

13

Q.

A.

And did that website then provide an address?

Yes, it did.

14 Q. And did you then put that address on Court's

15 Exhibit 16 for identification?

16 A. Yes. The address was on "I" Street in Washington,

17 D.C.

18 MS. FREEZE: And Your Honor, I would object hearsay as to

19 the Google search.

20 THE COURT: I'm going to overrule it.

21 BY MS. SOMERVILLE:

22 Q. So on Court's Exhibit 16, where did you indicate the

23 address of the location that Mr. Bathen had said he was

24 working after you did your Google search?

25 A. Right where this red pin is. That's when I searched

26 for the address in the cell tower tracking program. It

27 brought me to that; so I placed a pin and labeled it as his

28 work address.
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Q. Okay. And that's on the right side of the screen I 

believe you were pointing to on Court's Exhibit 16?

A. Yes, that is correct.

Q. And then on the left side of the screen, that is 

where you — it's in red writing, that's where you indicated 

Mr. Bathen's home address based on what he said in the jail 

calls ?

A. Yes.

Q. If you can, would you go to Court's Exhibit 17 for 

identification.

Do you recognize what's being shown in Court's Exhibit 17 

for identification?

A. Yes, I do.

Q. And what is being shown in that particular exhibit?

A. These were the two calls on July 3rd from -- from the 

(617)992-4648 number to Carolyn Jacobs' number, (619)525-7747.

Q. Okay. And is that a — Court's Exhibit 17, is that a 

tower tracker map that you generated based off of the call 

detail records from T-Mobile after inputting them into the 

software?

(Court’s Exhibit No. 17 was identified.)

A. Yes, it is.

Q. Going to show you Court's Exhibit 17 for 

identification. There's a Google map up there. Down below 

there's a dialogue box. What is that indicating?

A. That's a call-out box that I placed on the map to 

show which calls specifically I was highlighting, and I use 

that because it makes it cleaner and easier to read without
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1 all the disruption from behind.

2 Q. And then up to the right-hand corner, there is the

3 yellow pie shaped. And what is that indicating from the tower

4 tracker program?

5 A. From the tower tracker program, it's showing right

6 here the little dot, black dot, with the yellow circle and

7 then a black circle around it as the location of the cell

8 tower that was used to make that call, and the yellow pie

9 represents the azimuth of that cell tower that was used to

10 complete that call.

11 Q. Did you put in the addresses that were also on

12 Court's Exhibit 16 into Court's Exhibit 17?

13 A. Yes. I had left them on the map as I narrowed my

14 search on the cell towers.

15 Q. Okay. And they're kind of hard to read because

16 they're in black. But there appears to be some writing on the

17 left-hand side. Is that the Arlington address that Mr. Bathen

18 stated in his jail calls as his home address?

19 A. You mean on the left-hand side?

20 Q. Yes.

21 A. This one here, yes, that is the address on

22 North Kentucky Street in Arlington.

23 Q. And that's indicated by like a red push pin?

24 A. Yes. This one here.

25 Q. And then on the left side within the yellow pie

26 shape, there's also another red push pin. Is there an address

27 associated with that?

28 A. Yes. In the yellow section the push pin there
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1 indicates the 1201 "I" Street in Washington, D.C.

2 Q. Thank you.

3 And the last exhibit I have for you, it is Court's

4 Exhibit 18 for identification. Do you recognize that?

5 (Court's Exhibit No. 18 was identified.)

6 A. Yes, I do.

7 Q. And is this also -- I haven't put it up there yet.

8 Is this also a Google map that was created with the call

9 detail records when you input them into the tower tracking

10 software?

11 A. Yes, it is.

12 Q. And which particular call from the call detail

13 records did this exhibit populate?

14 A. For this one, I utilized the July 5th -- the call

15 for — the data for the call on July 5th.

16 Q. I'm going to put it up on the screen now. Court's

17 Exhibit 18, can you just describe for us what's in the call

18 out box there?

19 A. That's showing the date and time of the call that the

20 originating phone number was, (617)992-4648 and the phone call

21 was to Carolyn Jacobs' number, (619)525-7747.

22 Q. Okay. And again, there's a yellow pie shape up in

23 the right-hand corner of this exhibit. There's a red push pin

24 in there. Is there an address associated with that?

25 A. Yes. That is also the address on "I" Street for the

26 nonprofit in Washington, D.C.

27 Q. Thank you.

28 Were you able to prepare a Google map off of the tracker
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1 program for the call that was on June 4th of 2017?

2

3

A.

Q.

No.

Okay. And why couldn't you prepare one of those off

4

5

of the tracker program?

A. Because the call detail records that I received from

6 T-Mobile did not include the -- included the L.A.C. number but

1

8

9

10

11

not the

MS.

THE

MS.

Just

specific tower number.

SOMERVILLE: Thank you.

COURT: Ms. Freeze.

FREEZE: Thank you, Your 

one moment.

Nothing

Honor.

further.

12

13 CROSS-EXAMINATION
14 BY MS. FREEZE:

15 Q. Good afternoon, Investigator Gain.

16 A. Good afternoon.

17 Q. Probably won't finish with you this afternoon, but

18 I'll start with you. Okay. Thank you.

19 Now, I want to start a little bit just talking to you a

20 little bit about your background, Investigator Gain. You are

21 not an electrical engineer; correct?

22 A. That is correct.

23 Q. You're not -- you wouldn't consider yourself an

24 expert in cell phone towers?

25 A. Well, an expert is somebody who has more knowledge

26 than the average person and I would say yes, I would be.

27 Q. And the knowledge comes from this tower tracker

28 program, though; correct?
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field exploiting cell phones and cell tower data.

Q. Okay. And you've never worked for a cell phone 

company, though; correct?

A. That is correct.

Q. And you were not involved in establishing any 

cellular networks like T-Mobile or anything like that?

A. No.

Q. And you don't have a degree in mathematics; correct?

A. No.

Q. Or in engineering; correct?

A. No.

Q. And do you have any experience in the 

telecommunications industry?

A. Other than how it applies to the law enforcement

investigations, no, I do not.

Q. Okay. And you are not accredited as any part of

engineering, mathematic or scientific group; correct?

A. No.

Q. And you are not a member of the Institute for

Electrical and Electronic Engineering; correct?

A. No.

Q. Now, with regards to the — I want to start just 

talking about the T-Mobile call detail records or CDRs that 

were commonly referred to them; correct?

A. Yes.

Q. Now, Ms. Somerville was asking you some questions 

about those call detail records, and those were in response to
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1 a subpoena; correct?

2 A. A search warrant.

3 Q. That's — yes, the search warrant; correct?

4 A. Yes.

5 Q. And where -- where are the original call detail

6 records? Do you have those?

7 A. The originals would be maintained by T-Mobile. They

8 e-mailed me an electronic copy of them.

9 Q. And do you know how T-Mobile runs their CDRs, what

10 kind of program they use?

11 A. No.

12 Q. Do you -- do you know what kind -- so would it be the

13 records department of T-Mobile that sent them to you? Is that 

14 correct?

15 A. We get them through their law enforcement relations

16 group.

17 Q. But they didn't, like, mail you the originals or

18 anything like that? You just had a copy e-mailed to you?

19 A. They just e-mail a copy, yes, that is correct.

20 Q. So what business unit, department, entity or function

21 needs this report? Who needs the CDRs, if you are aware?

22 A. I'm assuming their billing. But beyond that, I don't

23 know how T-Mobile utilizes these records internally.

24 Q. So you don't know if it's actually something that is

25 needed or not. You are just assuming that it's maybe used for

26 billing; is that correct?

27 A. I know it's something they have.

28 Q. Okay. And do you — have you subpoenaed, gotten
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1 search warrants on CDRs from other companies like Verizon,

2 Sprint?

3 A. Yes, I have.

4 Q. Now, when you were -- when we were talking about the

5 CDR records, the records that we received as part of this

6 T-Mobile request, is that the normal -- is that kind of what

7 they all look like when you're getting it from Sprint or

8 Verizon?

9 A. Yeah. There would be minor variations or

10 differences, but the basic information is all pretty much the

11 same.

12 Q. And so it doesn't display like a Social Security

13 number; right?

14 A. If a cell phone company has that as part of their

15 subscriber information, it would be.

16 Q. And when -- in this case, you don't know if T-Mobile

17 requires any type of I.D. verification or authentication of an

18 address or anything like that when someone gets a phone

19 through T-Mobile?

20 A. It would depend on the billing plan.

21 Q. So when you had testified earlier about this phone,

22 it was like a burner phone. Is that fair to say in this case?

23 A. That is a common phrase used for prepaid phones, yes.

24 Q. Okay. And so as far as you know, they didn't — all

25 the information they needed was just an address and a

26 birthday?

27 A. For a burner phone all they need is for you to pay

28 money for the minutes to put on the phone.
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1 Q. So they don't need to verify if that's actually your

2 birthday or that's actually where you live or anything like

3 that; correct?

4 A. That is correct, yes.

5 Q. Okay. Someone could just say here's five bucks, make

6 up some random information and get the phone?

7 A. Yes.

8 Q. Okay. Now, on the call detail records it indicates

9 that the agreement was opened, if you will, on September 1st

10 of 2014; is that correct?

11 A. Yes.

12 Q. And that's when the person would have provided

13 T-Mobile that information, like the address and the birthdate

14 or whatever that person's willing to provide?

15 A. Whether they did it on that date or did it on a

16 subsequent date, I couldn't tell you.

17 Q. Well, in order for -- so the entry of the address,

18 when did that -- when was that provided to T-Mobile?

19 A. That is not included in the records. I don't know

20 when the person provided that information.

21 Q. Okay. How would you find that out? How is that

22 found out when you are looking at these CDRs?

23 A. It's not included in the information that they give.

24 Q. Did you ever follow up or inquire of T-Mobile about

25 the -- when this information was provided, whether if it was

26 done as a prerequisite as part of, like, I guess, the contract

27 or the agreement — I pay money, I get the phone — if that

28 was something that needed to be done in 2014 or if that could
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1 have been done hours before they canceled?

2 A. I did not inquire about that, no.

3 Q. And did you ever inquire of -- did you ever go to

4 1132 North Kentucky Street, inquire how many people live

5 there, or anything like that?

6 A. No.

7 Q. Okay. Did you at any point go out to the East Coast

8 and look at these towers yourself or verify these addresses at

9 any time?

10 A. No, I did not.

11 Q. And do you know how much was paid for the phone, if

12 it was something like it was a lump sum or if it was something

13 that was paid monthly? I know you mentioned billing. So did

14 you get any of that billing information, how much was paid?

15 A. Stated in their records that it was a prepaid phone.

16 So a person prepays whatever amount of minutes they feel is

17 conducive with how they want to use the phone. As for how

18 much they paid for the phone, I would have no idea.

19 Q. Does it show at any time if it was paid in cash, if

20 it was bought with a credit card, if a check was made so it

21 could go back to that person to actually verify who is paying

22 for the phone?

23 A. The records received from T-Mobile do not show any of

24 that.

25 Q. Would that have been something that you could have

26 subpoenaed or gotten a search warrant for in order to actually

27 verify exactly who this person is?

28 A. No. In my experience working at narcotics task force
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1 and tracking criminals using cell phones, they can go and

2 purchase a card of minutes at almost any store, Walmart,

3 K-Mart. They can pay cash and there would be no record of who

4 it was that made that purchase.

5 So, no, I did not do anything further to inquire as to who

6 paid, how they paid for the minutes that were on that phone.

7 Q. But you had just mentioned that in previous cases you

8 have gone and been able to find that information; correct?

9 MS. SOMERVILLE: Misstates the testimony.

10 MS. FREEZE: Perhaps I misunderstood.

11 THE COURT: Clarify.

12 MS. FREEZE: Sure.

13 BY MS. FREEZE:

14 Q. So I'm not asking about in your -- you mentioned your

15 experience with criminals and narcotics and things like that.

16 This isn't a — not a narcotics case; right?

17 A. That is correct.

18 Q. Okay. And -- but you testified a moment ago, and

19 perhaps I misunderstood, but that in your experience when

20 trying to track down the actual owner of a phone, you've

21 learned that they've paid -- they've paid it through other

22 means, they've been able to pay it and you've been able to

23 track them down? No?

24 A. I never said anything like that.

25 Q. When you said that in — previously that they've gone

26 and gotten cards -- I guess I misunderstood what you're saying

27 about with regards to criminals going and getting prepaid

28 debit cards. Maybe expand on that. I don't understand that.
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1 A. I was just explaining how the prepaid phones work,

2 where a person can go down to any Walmart, most stores, and

3 they have packaged phones where there's a TracFone or whether

4 it's whoever the manufacturer is, they pay a flat amount for

5 the phone and then they purchase a card that they are allowed

6 to add minutes to that phone, and that can be from — for

7 varying amounts, you scratch off on the back of the card.

8 There's a code. You enter that into your phone and that

9 allows the minutes to be added onto the phone.

10 Q. Okay. But you didn't do any type of investigation to

11 find out if Mr. Bathen had done that in this case; correct?

12 A. No, I didn't. No further investigation other than

13 read what T-Mobile had sent that it was a prepaid phone.

14 Q. Okay. And -- and when you saw that it was the

15 birthdate of November 30th of 1977, isn't it true during your

16 investigation of this case that Mr. Bathen's date of birth is

17 listed actually as November 20th of 1977?

18 A. No, it's listed in the — on the jail booking screen

19 and on his Virginia driver's license with the November 30th

20 date and it's his California driver's license has a

21 November 20th date.

22 Q. How did you -- when did you obtain his Virginia

23 driver's license?

24 A. I ran it from my desktop computer. I didn't actually

25 obtain a physical copy of it. I just got the computer

26 printout.

27 Q. And how did you — where does the computer printout

28 come from, where does that information — where is it
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1 generated from?

2 A. From the Department of Motor Vehicles in Virginia.

3 Q. Virginia?

4 A. Yes.

5 Q. And do you have a copy of that with you today?

6 A. Yes, I do.

Q. And then do you also run Mr. Bathen's name and all

8 through S.D. Law?

9 A. Yes.

10 Q. And isn't it true on S.D. Law that his address is in

11 Springfield, Virginia?

12 A. I will have to refresh my recollection on that.

13 Q. And I have a copy of the S.D. Law that's actually

14 been provided to me by the District Attorney's Office, if that

15 refreshes your recollection.

16 A. No. What I have -- what I got when I ran it through

17 eJIMS through S.D. Law was the 1132 Kentucky Street,

18 Arlington, Virginia.

19 Q. And when did you run that?

20 A. When I first started working on the case.

21 Q. Okay.

22 A. That would have been —

23 Q. And are you familiar with CLETS?

24 A. Uh-huh.

25 Q. What is CLETS?

26 A. The -- it's law enforcement telecommunication system.

27 Q. And if I have a different address from CLETS from

28 S.D. Law that was provided to my office by the District
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1 Attorney's Office having a different address, how would you

2 describe that discrepancy?

3 MS. SOMERVILLE: Objection. Foundation.

4 THE WITNESS: Looking at data from two different sources.

5 BY MS. FREEZE:

6 Q. So what's the difference between your S.D. Law and

7 the S.D. Law I have?

8 MS. SOMERVILLE: Objection. Foundation.

9 THE COURT: Lacks foundation.

10 MS. FREEZE: Well, okay.

11 BY MS. FREEZE:

12 Q. That's fine. I'll move ahead.

13 Now, with regards to listening to the jail call, the jail

14 calls of my client when he was in custody, you had never heard

15 Mr. Bathen speak before; correct?

16 A. That is correct.

17 Q. He didn't speak at the restraining order hearing;

18 correct?

19 A. That is correct.

20 Q. And at no point during the calls at any point he's

21 yelling or cursing or anything like that; correct?

22 A. Which calls? The calls to the victim he was.

23 Q. The jail calls.

24 A. In the jail calls, no, he never -- I never heard him

25 yelling or screaming in the jail calls.

26 Q. Okay. And with regards to his address that he

27 provided to one of the bail bondsman, in your experience,

28 do — let me back up.
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1 In your experience, have you listened to a lot of jail

2 calls before?

3 A. Yes, I have.

4 Q. And are those jail calls between the inmate and bail

5 companies?

6 A. Occasionally.

7 Q. Okay. And in your experience, are they -- these

8 people are trying to get out of custody; correct?

9 A. Yes.

10 Q. They are -- they'll do anything they can to get out

11 of there; fair to say?

12 A. That's fair to say, yes.

13 Q. Okay. And so you — again, you didn't do any

14 follow-up to see how many people looked at that address or how

15 long Mr. Bathen had resided at that address or anything like

16 that; correct?

17 A. That is correct.

18 Q. Now, with regards to Mr. Bathen referencing his

19 employment at the nonprofit, there was some discussion on

20 that. Isn't it true that that nonprofit has offices all over

21 the world? Did you look into that at all during your research

22 on Google?

23 A. I did see that they had offices. There was only one

24 in Washington, D.C. that I saw.

25 Q. Okay. But there's -- fair to say that there's

26 several offices all over the globe; correct?

27 A. Yes.

28 Q. Okay. And did you at any time look at any of those
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1 other addresses, do a cell phone tower analysis there?

2 A. No, I did not.

3 Q. Okay. Now, let me ask you a little bit about these.

4 THE COURT: And we have a couple more minutes, but — so

5 when you get to a reasonable break.

6 MS. FREEZE: This -- yeah, I'm seguing into a different

7 area. I'm talking about cell towers and all that next, so —

8 THE COURT: Okay. So that's going to be a lengthy subject

9 matter.

10 MS. FREEZE: Probably.

11 THE COURT: Okay. All right. Ladies and gentlemen, we'll

12 take our evening recess at this time.

13 Sorry, ladies and gentlemen. I had something we were

14 trying to reschedule tomorrow morning so we could start right 

15 at 9:00.

16 So let's start at 9:15. I don't want to keep you waiting.

17 So we'll be ready by 9:15.

18 Please remember the same admonition not to form or express

19 an opinion. Don't talk to anybody about any subject connected 

20 with this matter.

21 Not sure we had any addresses discussed today. If we did,

22 don't visit the scene. And stay off the Internet in

23 connection with this matter.

24

25

26

27

28

I will see you tomorrow morning at 9:15. Thank you.

(The following proceedings were had between the Court 

and counsel out of the presence and hearing of the 

jury.)

THE COURT: We're out of the presence of the jury.
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Just went through the jury instructions really fast. I 

will need probably a 303, 333, and 359. And then anything you 

wanted to add, Ms. Freeze?

Off the record just to talk about scheduling. I don't 

think we need this on the record.

(Discussion held off the record.)

THE COURT: On the record.

MS. FREEZE: I had a brief dialogue with Ms. Somerville 

this afternoon about me playing one jail call that just -- that 

I was — and I did speak with Robert. I don't — I only have a 

CD that has all of them on there and so I would put it on a 

separate one. I've been advised of that, and I could have done 

it — threw it on a thumb drive if it needed to be.

THE COURT: It has to be a way, if you are going to play 

it, that they can play it in the jury room.

MS. FREEZE: Good to know.

And then I believe Ms. Somerville was going to be 

objecting to that. I might not play it.

THE COURT: And you have to have a transcript. I'm not 

talking about its admissibility if there is an objection.

MS. FREEZE: Yeah, I have a bunch. I have all of them here 

for everybody.

THE COURT: Okay.

MS. FREEZE: And I believe Ms. Somerville wanted to be 

heard on that.

MS. SOMERVILLE: Yes, I was just going to object under 

1220. I don't think the rule of completeness applies to that 

particular call. I mean, these were separate and distinct
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1 calls, separate people. So I would object. I don't think it

2 should -- I don't think the defendant can bring that in.

3 THE COURT: And why would the defendant be able to bring

4 that since you ordinarily cannot introduce a statement by your

5 client outside of his testimony?

6 MS. FREEZE: Right. Well, I think it was going to provide

7 some insight as she showed the four or whatever -- the five

8 jail calls from earlier today regarding the Arlington address,

9 and then it would be information on that Arlington address

10 expanding how long he's resided — resided at that Arlington

11 address.

12 THE COURT: May I see the transcript? Do you have it

13 available?

14 MS. FREEZE: Sure. And I'll bring it to the Court's

15 attention.

16 THE COURT: Well, I have to read — skim through the whole

17 thing -­

18 MS. FREEZE: Yeah, of course.

19 THE COURT: -- if you are going to play the whole thing.

20 MS. FREEZE: I have plenty of copies. I made extra.

21 THE COURT: Okay. Well, I was wrong. I can't find where

22 it says details about his address. So if you refer me to the

23 page.

24 MS. FREEZE: Page 5, line 9.

25 THE COURT: Okay. So how would that have — is the

26 Kentucky Street address the one that's contained on the map?

27 Isn't it a different address? Isn't it in Arlington?

28 MS. SOMERVILLE: It's in Arlington, Virginia.
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1 THE COURT: And the street address name that is mapped, do

2 you know offhand?

3 MS. SOMERVILLE: It's Kentucky.

4 THE COURT: It is Kentucky.

5 MS. SOMERVILLE: North Kentucky. It's 1132.

6 THE COURT: I think everything else is kind of a duplicate

7 of what's already been introduced in your calls. So ordinarily

8 I would not let it in, but I think since the address is being

9 used to depict the address in 2017, and I think the information

10 is in a jail call, I think that's about the only difference in

11 this call than the other. So it's not like introducing a whole

12 new self-serving information.

13 MS. SOMERVILLE: I mean in this he does — you know, some

14 issues. I mean I don't think he says, like, I've never been

15 arrested before. I don't remember him saying that in the call.

16 I think he was nervous about being in jail.

17 THE COURT: He absolutely said that before in one of the

18 calls he played. He said, "I've never been in jail before"

19 and —

20 MS. FREEZE: I don't find myself in jail often or something

21 like that.

22 THE COURT: It was even more than that. It was, this is my

23 first time here or something like that. So, yeah, that

24 absolutely I remember.

25 And I forget what expression Mr. Bathen used, but it kind

26 of obviously — I thought it stuck with me, but it didn't

27 because I can't repeat it at this moment. But yeah, but I'll

28 read through the transcript. But I think that it would create
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1 a false impression to the jury or I take your objection

2 because this is not the way we introduce testimony by

3 Mr. Bathen. But since it's just an address, a recent address,

4 I think it's fair.

5 MS. SOMERVILLE: Okay. Thank you.

6 THE COURT: Yeah. So my tentative is yes, but let me read

7 it over to make sure and I'11 compare it to the other

8 transcripts.

9 MS. SOMERVILLE: Okay.

10 MS. FREEZE: And then I'll burn a separate CD.

11 THE COURT: Let's go off the record for that.

12 (At 4:38 p.m. an adjournment was taken until Friday,

13 June 15, 2018, at 9:15 a.m.)

14

15

16

n
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38 .....................................501 19 4

39 .....................................503 4 4
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Chula Vista, California; Friday, June 15, 2018 
— OOO —

(The following proceedings were had between the Court 
and counsel out of the presence and hearing of the 
jury.)

THE COURT: We’re on the record outside of the presence of 
the jury. We had Juror No. 2 call in. She — 

She? He?
THE CLERK: She.
THE COURT: She. I don't put gender down on my notes, so I 

don't know.
Anyway, she —
Thank you, Robert.
She took her son to the emergency room last night. Just 

got back this morning, is not able to come in today.
I would prefer that we just go ahead without her, but it's 

up to you. We'd have to go dark today and start again on 
Monday if we didn't replace her.

Looks like we'd be done today, which would be my 
preference.

MS. FREEZE: Right.
MS. SOMERVILLE: I'm fine with that, Your Honor.
MS. FREEZE: We can employ one of the alternates.
THE COURT: Oh, sure. We have an alternate to put in, but 

I just wouldn't do that without everybody agreeing if that's 
the way we're going proceed.

MS. FREEZE: Yep. That sounds good to me, Your Honor.
THE COURT: Is that good for you, Ms. Somerville?
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MS. SOMERVILLE: Yes.
MS. FREEZE: So, it would be —
THE COURT: On the jail call, I have reviewed it. On the 

call of September 17, 2017 that was admitted, there is a 
reference on Page 5, line 26 that Mr. Bathen has not been in 
jail before. So that's not new information. Even if it was, I 
think the rule of completeness would require if there was 
another jail call that clarified the address. I think that 
does come in.

So subject to foundation, though, I mean unless there's a 
stipulation, you would have to lay the foundation for the jail 
call.

MS. FREEZE: Thank you, Your Honor.
MS. SOMERVILLE: I'll stipulate to foundation. I believe 

Mr. Gain already provided that, so we don't have to go into 
that.

THE COURT: Thank you.
MS. FREEZE: Great.
THE COURT: Okay. So I think those were the outstanding 

matters. Was there anything else? I mean we're not talking 
about jury instructions at this time. We'll do that after 
evidence is over.

MS. SOMERVILLE: Okay.
MS. FREEZE: Yeah. I think so. I just sent one.
Robert, did you receive that?
THE COURT: Yes, I have it.
MS. FREEZE: Okay. Great.
THE COURT: I have everybody's jury instructions that they
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1 sent this morning.
2 MS. SOMERVILLE: One thing, how are we determining who is
3 going to be the alternate?
4 THE COURT: Next in order.
5 MS. SOMERVILLE: Oh, okay. That's fine with me. Thank
6 you.
7 THE COURT: Yeah. I know some people do a lottery, but I
8 figure it’s all we've done, everything in order. And that's
9 what I did. So Juror No. 13 will now — will be Juror 2. All

10 right?
11 MS. FREEZE: Hopefully Juror 13 is here.
12 THE COURT: Okay. Shall we see whether they’re all here?
13 And you are all ready to go? Ms. Somerville?
14 MS. FREEZE: Yes, Your Honor.
15 MS. SOMERVILLE: Yes, Your Honor.
16 (The following proceedings were had in open court in

17 the presence and hearing of the jury.)
18 THE COURT: We're on the record with the jury present now.
19 And ladies and gentlemen, Juror No. 2 is not going to be
20 able to continue with the trial; so we're going to have
21 Juror 13, you are now regular Juror No. 2. So we'll have you
22 take your seat down there.
23 So, as you can see, our alternates are very, very 
24 important.
25 You may sit wherever you'd like to sit, Juror 14. Are you
26 good? You have three seats. No, not in the back.
27 All right. And I heard that at least one of you is having
28 trouble perhaps hearing, people's voices may be dropping. We
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1 will all make an effort to speak up.
2 Also, though, we do have assisted hearing devices. So if .
3 you — anybody thinks that's necessary, let me know and that
4 will amplify what’s going on. So you would like one.
5 A JUROR: Oh, no, no, no. The chairs are so noisy until.we
6 make a little movement. Sometimes when you guys are talking,
7 it makes a sound and it's, like, what did they say?
8 THE COURT: If you or you missed something, raise your hand
9 and we'll — it’s important that, obviously, you hear

10 something, and I guess I could get a can of WD-40 and start
11 spraying, but too late for today. Everyone sit still.
12 Okay. We'll do our best. And just let us know if you
13 can't hear. Really, it's so important that you do. And we
14 have had some soft-spoken people.
15 Okay. So, with that, I think we're all ready to go.
16 And, Ms. Somerville, if you call your next witness.
17 MS. SOMERVILLE: Your Honor, I believe he's still on cross,
18 but I will get Investigator Gain.
19 THE COURT: Thank you. I had forgotten.
20 I'm going to have you just sit down and remind you that
21 you are still under oath.
22 We have our witness on the stand.
23 And as I told you, you understand you are still under
24 oath?
25 THE WITNESS: Yes, I do, Your Honor.
26 THE COURT: Ms. Freeze.
27 MS. FREEZE: Thank you, Your Honor.
28 Hill
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GREGORY GAIN,
called as a witness on behalf of the People, 
having been previously duly sworn, testified 

as follows:

CROSS-EXAMINATION (RESUMED)
BY MS. FREEZE:

Q. Good morning, Investigator Gain. Nice to see you 
again. Just get organized here.

Okay. So, Investigator Gain, I just want to do a quick 
recap, not too much, just to make sure we're on the same page 
from where we left off yesterday.

Now, we were looking through some of the call detail 
records from T-Mobile; correct?

A. Yes, that is correct.
Q. And there's no subscriber name on those CDR's; 

correct.
A. Correct.
Q. Okay. And this is — and we had talked a little bit 

about how an individual gets these prepaid phones or these 
burner phones. They can really provide any type of 
information whatsoever in order to get the phone; fair to say?

A. Yes.
Q. Great. And we looked at the CDR's, the effective 

date was September 1st of 2014 with the address on 
Kentucky Street and then it was canceled approximately three 
years later on September 4th of 2017; correct?
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1 A. Yes.
2 Q. Now, the calls that were made to Dr. Jacobs, that
3 number that was used, the number that was called, excuse me,
4 was the (619)525-7747 number; correct?
5 A. Yes.
6 Q. There was no calls made to a different number, her
7 cell phone (619)254-2343 — correct? — as far as you are
8 aware?
9 A. Not that I was aware.

10 Q. And she never brought up any concerns about someone
11 leaving messages on a different line, her home number, cell
12 number or anything like that; correct?
13 A. No, just the calls to that.
14 Q. Now, with regards to the jail calls that we listened
15 to yesterday, isn't it true that there was several jail calls
16 that you listened to as part of your investigation; correct?
17 A. There were 13 total and I think we looked and three
18 of them were social visits and the other 10 were phone calls.
19 Q. And obviously some were — there were sometimes when
20 Mr. Bathen had, like, his attorney come and visit him or talk
21 to him, you wouldn't be recording those calls; correct?
22 A. No. The jail system doesn't — they have a separate
23 room for attorney-client visits.
24 Q. Now, and in one of the calls, isn't it true that
25 Mr. Bathen indicates to one of the bail bondsman that he’d
26 only actually lived at that Kentucky Street address for a
27 couple months?
28 A. I don't specifically recall that being said.
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1 Q. Would listening to the call refresh your
2 recollection?
3 A. Or referring to the transcript.
4 Q. Absolutely. I have that for you as well.
5 A. Okay.
6 MS. FREEZE: And this, I believe, has been marked already
7 Robert, as exhibit — I think you have the —
8 THE COURT: Thirty-eight, I think.
9 MS. FREEZE: I thought we marked it yesterday, Robert. Did

10 we not?
11 THE CLERK: Yes.
12 MS. FREEZE: Your Honor, may — thank you.
13 BY MS. FREEZE:
14 Q. And this has been marked for the record as Court's
15 Exhibit 38A. And while we're doing that, perhaps I can hand 
16 out to the jury, Your Honor, the transcripts?
17 (Court's Exhibit No. 33 was identified.J

18 (Court's Exhibit No. 38A was identified.)

19 THE COURT: Right. The actual — just for the record, the
20 call is Exhibit 38. The transcript will be Exhibit 38A. And
21 that's as we did yesterday, the transcript is just to assist
22 you in understanding what's on the recording, which is the
23 actual evidence.
24 MS. FREEZE: Thank you, Your Honor.
25 And Your Honor, may I enter the well so I can provide
26 Madam Court Reporter a copy? Thank you.
27 THE COURT: And I think the witness as well. Do you
28 have —
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MS. FREEZE: Your Honor.- May I approach?
THE COURT: Yes.

3 BY MS. FREEZE:
4 Q. Handing you what's been marked as Court's
5 Exhibit 38A.
6 MS. FREEZE: Might be having technical difficulties. We'll
7 see.
8 MS. SOMERVILLE: It's not playing, Your Honor.
9 THE COURT: Why don't you play it on your computer.

10 MS. FREEZE: Thank you. Your Honor. Sorry about that. It
11 was perfectly — if it doesn't work, Your Honor, we can just
12 move along. Don’t want to waste time.
13 THE COURT: It just cuts off.
14 MS. SOMERVILLE: It just cuts off.
15 MS. FREEZE: I don't know why. It played perfectly this
16 morning.
17 Let me try mine.
18 THE COURT: And I'm going to urge you not to read the
19 transcripts.
20 And maybe what we can do, Ms. Freeze, is just ask the
21 question from the transcript. And then if you want to play it
22 later, we'll have time on the break for you to see if that
23 works for you.
24 MS. FREEZE: Just point to the part — the portion in the
25 transcript? Yes, absolutely. It appears to be working, but
26 we'll see.
27 THE COURT: Okay. Are you going to have to put it by the

28 microphone?
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MS. FREEZE: That's the loudest.
BY MS. FREEZE:

Q. Can you hear that okay, Investigator Gain, or do you 
want me to bring it closer to you?

THE COURT: Why don’t you pause it. And then let's get it 
closer to the jury. •

MS. FREEZE: Does it help if we put the microphone next to 
it?

THE COURT: It does help, but it also might help if it's 
closer.

MS. SOMERVILLE: I have speakers that we can plug into it.
THE COURT: Okay.
MS. SOMERVILLE: If that's okay.
MS. FREEZE: And Your Honor — Your Honor, just we don't 

need to if the Court is okay with just playing a portion of it 
then, but —

THE COURT: Well, we handed out the transcript and 
everything. I thought you were playing the whole thing.

MS. FREEZE: Well, that was the plan, Your Honor. I’m not 
sure — obviously.

THE COURT: I think the only part that's played so far is 
just the beginning of the operator announcing that it's a jail 
call and I think the jury has heard that several times already 
so we can probably just go on from there.

■ Can you hear it?
A JUROR: Barely. Can you put the microphone on it?
THE COURT: Let's put the microphone. Pause it.
MS. FREEZE: Sure.
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1 (Audi o recording played; not reported.)

2 THE COURT: Is everybody able to hear that? Are you able
3 to hear the actual recording?
4 A JUROR: A little bit.
5 THE COURT: You are?
6 A JUROR: A little bit.
7 THE COURT: All right. If you pass down the transcripts,
8 please.
9 MS. FREEZE : Your Honor, may I approach the witness?

10 THE COURT: Yes.
11 MS. FREEZE : Thank you. •
12 BY MS. FREEZE:
13 Q. Mr. Gain, do you recall listening to that call?
14 A. Yes, I do.
15 Q. And i n that call, Mr. Bathen advises the bail
16 bondsman that he's resided at the Kentucky Street for a couple
17 months; correct?
18 A. Since probably four.
19 Q. Four months?
20 A. Yes.
21 Q. And fair to say these jail calls, these 13 jail calls
22 that you listened to, Mr. Bathen is trying to get out of
23 custody ; correct?
24 A. Yes .
25 Q. Okay. Now, I want to touch a little bit on your
26 investigation. You were assigned to this case actually a
27 couple months after the calls in September of last year;
28 correct?
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A. Yes, that is correct.
Q. And at that point, the D.A.'s office, which you work 

for, excuse me, they had — they hadn’t actually received a 
copy of the phone calls; correct?

A. At that point, yes, that is correct.
Q. And, in fact, when you get on the case in September 

of last year, you — that’s when you go and you actually meet 
with Dr. Jacobs for the first time; correct?

A. Correct.
Q. And you attended the civil harassment restraining 

order hearing?
A. Yes, that is correct.
Q. And you meet with her and her husband and you 

actually at that point burn a copy of the three voice mails?
A. Yes, they provided me a copy of them.
Q. Yet at that point in September, a felony warrant had 

already been issued, charges had already been filed by your 
office; correct?

MS. SOMERVILLE: Objection. Assumes facts not in evidence. 
Relevance.

THE COURT: Sustained.
MS. FREEZE: Your Honor, may I be heard?
THE COURT: Why don't you move on.
MS. FREEZE: Okay.

BY MS. FREEZE:
Q. So you were assigned to do the investigation in 

September; correct?
A. Of 2017, yes.
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Q. Okay. And I think yesterday when you were speaking 
on direct, you were talking a little bit about your role as an 
investigator with the D.A.'s office; correct?

A. Yes, I did.
Q. And there's different times that you get involved in 

a case; correct?
A. Correct.
Q. And in this case — well, let me back up.
Usually — and correct me if I'm wrong -- that a local law 

enforcement agency, police officers will work on a case, a 
detective will be assigned to it and then that case — and 
then those reports are sent to the D.A.'s office; correct?

A. They don't all go through a detective. Some — some 
cases we get directly from arrests that patrol officers made. 
Some are cases that detectives put together. However, the 
agency handles it, that's their protocol. But the cases do 
come preferably with all the reports to our office.

Q. Okay. But when you were — when you got involved, it 
had been a couple months then since the actual calls had been 
made; correct?

A. Yes.
Q. Okay. And did you have an opportunity when you were 

assigned to this case to review some of those Chula Vista 
Police Department reports?

A. Yes, I did.
Q. Did you have an opportunity to review, like, the 

body-worn camera and additional ancillary parts of their 
investigation as well?
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1 A. I had access to them. I did not view the body-worn
2 camera.
3 Q. Okay. And so isn't it true, though, that the
4 Chula Vista Police Department, they hadn't made any
5 recommendation to the District Attorney's Office for charges
6 to be filed?
7 MS. SOMERVILLE: Objection. Relevance.
8 THE COURT: Sustained.
9 MS. FREEZE: Okay.

10 BY MS. FREEZE:
11 Q. So when you get involved, you get the — the copies
12 of the voice mails from Dr. Jacobs; correct?
13 A. Correct.
14 Q. And was that after the civil harassment restraining
15 order? Was it the same day?
16 A. It was the same day.
17 Q. Okay. And at that point, you kind of take it from
18 there, you continue your investigation; correct?
19 A. Yes, that is correct.
20 Q. And that's when you started listening to the jail
21 calls and things like that; correct?
22 A. Yes.
23 Q. Now, and then you prepare the — I think you said it
24 was the search warrant for the call detail records and all
25 that s tuff; correct?
26 A. Yes.
27 Q. Now, I want to talk to you a little bit about these
28 maps. Okay? Now, when you prepare these maps that we were
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1 looking at yesterday, how can you forensically know how a
2 computer network controlling a group of cell sites, often
3 referred to as cell towers, interacted with the cell phones?
4 How do you know that?
5 MS. SOMERVILLE: Objection. Foundation.
6 THE COURT: Well, I think that’s the question.
7 THE WITNESS: Well, at that point I have to rely on the
8 records that are provided from the cell phone company that they
9 are true and correct. When the cell phone company provides the

10 call detail record, then it indicates which cell towers were
11 used, I have to assume that is correct.
12 BY MS. FREEZE:
13 Q. Okay.
14 A. That, and I don't have any way to go out and
15 independently identify how cell phones are connecting to which
16 towers.
17 Q. Okay. But this — so your testimony is that the
18 CDR's tell you exactly what tower they’re using?
19 A. Yes.
20 Q. Okay. And the maps that you prepared, they assume
21 that the cell phone connects to the closest tower; correct?
22 A. No. It maps the tower that it was connected to.
23 Q. Okay.
24 A. Whether it's the closest or not, I don't know.
25 Q. Okay. So let's talk a little bit about cell tower,
26 cell site selection. So can you — and perhaps do you have a
27 copy of the call detail records with you that say exactly what
28 tower?
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1 THE COURT: Are you talking about exhibits?
2 MS. FREEZE: Yes.
3 THE COURT: Do we have an exhibit number or
4 BY MS. FREEZE:
5 Q. So let me show you Court's exhibit —
6 MS. FREEZE: Your Honor, may I approach?
7 THE COURT: Yeah.
8 BY MS. FREEZE:
9 Q. — Court's Exhibit 8 and 9.

10 Okay. So this is Court's Exhibit 8. These are the 
11 CDR's — correct? — from T-Mobile; is that correct?
12 A. That's the subscriber information.
13 Q. Okay. So does the cell- tower information — is it on
14 there?
15 A. No.
16 Q. And then looking at Court's Exhibit 9, does it show 
17 the tower location there?
18 A. No.
19 Q. Okay. And then — well, I will just go through
20 because Court's Exhibit 10, does it show the location of the
21 tower there?
22 A. Yeah. On the far right-hand side, the 46191 is the
23 location area code. And 37518 is the cell tower that was
24 used.
25 Q. And how do you find that? How do you know that?
26 A. Well, like I said yesterday, the headers on this are
27 a little skewed on this presentation. But it says right there
28 in the call detail records when you travel down from the
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header where it — I believe it says first LAC and the tower, 
you follow that down, and that's T-Mobile's way of saying that 
is the LAC and the tower that was connected using for that 
call.

Q. Where it says EMEI in completion code?
A. No. The EMEI, like I said, this is skewed. So

technically, if you were to look at the actual records, the 
heading for those two columns on the right, it's actually off 
the screen here. It's not included in this.

Q. Okay. So let me — and let me show you what I'm 
looking at.

MS. FREEZE: Your Honor, may I approach?
THE COURT: Yeah.

BY MS. FREEZE:
Q. Court's Exhibit 10. EMEI.
A. Right. Those actually are these numbers over here.

I can use the pointer so everybody can see. The — that 
header IMSI is actually this row of numbers here. So this 
whole header should be slid over and IMSI should be here. 
This is your column for all the IMSI number and the IMEI, 
which is the identification for the phone is right here.

Q. So those row of numbers starting with 35 —
A. Yes.
Q. — those numbers are what?
A. That's the IMEI. And the completion code that's way 

over there on the right should be right over this row here. 
That tells you whether the call was completed successfully or 
unsuccessful.
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1 Q. And so EMEI is the number that starts with 35?
2 A. Yes.
3 Q. And what does EMEI stand for?
4 A. That's the IMEI, International Mobile Equipment
5 Identifier, which is the actual phone itself.
6 Q. The phone itself?
7 A. Correct.
8 Q. Not the tower?
9 A. Correct. Not the tower.

10 Q. Okay. So where do you see the number of where it
11 locates the tower?
12 A. These numbers over here.
13 Q. Okay.
14 A. And I know that from me looking at the records and
15 having the proper heading on them, that is going to identify
16 that as the tower location, the first tower location where the
17 call was completed when it first began.
18 Q. So the general area of the tower or an actual
19 physical tower?
20 A. The first number, the 46191, that is the general
21 area. That's the area code for that cell tower and that — 
22 there's multiple towers all connected to that LAC to the one 
23 LAC.
24 So for 46191, from reading in the T-Mobile records, 
25 there's 404 individual cell towers that connect through that 
26 LAC, and that number on the far right is the number that 
27 identifies the specific tower that was utilized to complete
28 that call.
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1 Q. Okay. But the general area has 404 towers?
2 A. Yes . According to the records that I read, yes
3 Q. Okay. And the cell phone — your maps and your
4 how you're breaking that down, it's saying that a certain cell
5 phone makes a connection with certain cell site antennas;
6 correct? I think you were talking a little bit yesterday
7 about antennas; correct?
8 A. Yes.
9 MS. SOMERVILLE: Objection. Foundation.

10 THE COURT: Sustained.
11 BY MS. FREEZE:
12 Q. And how do you statistically — what statistical
13 studies have you relied on when you are preparing on this
14 data?
15 A. I don't know of any statistical studies other than I
16 rely on the information that was provided by T-Mobile to be
17 true and correct.
18 Q. Okay. And — and then you plug it into that little
19 program; right? The D.A.'s office?
20 A. Yes.
21 Q. Okay. And based on your typing in all this
22 information, isn't it true that R.F. signals, or radio
23 frequency signals, can connect with a servicing tower within
24 21 miles?
25 MS. SOMERVILLE: Objection. Foundation.
26 THE COURT: Sustained.
27 BY MS. FREEZE:
28 Q. Are you familiar with SINR?
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1 MS. SOMERVILLE: Objection. Foundation.
2 THE COURT: Counsel, let me see you briefly.
3 BY MS. FREEZE:
4 Q. Okay. Investigator Gain, with regards to finding
5 these addresses, you had testified that you had found — you
6 had just Googled the address, the general address of where
7 my — you believe my client worked; correct?
8 A. Yes.
9 Q. And that was from the jail call; correct?

10 A. Yes.
11 Q. But in fact, there's hundreds of offices for that
12 particular nonprofit; correct?
13 A. I don't know the exact number of offices, but I know
14 they do have other offices. Yes, that is correct.
15 Q. And you don't have any independent knowledge of where
16 my client was in June and July of 2017; correct?
17 A. Other than what was stated in the jail calls and what
18 I believe to be true from the cell towers, no.
19 Q. Okay. Correct. Okay. Thank you.
20 And you haven't personally interviewed my client; correct?
21 A. That is correct.
22 Q. Okay. And at the civil harassment restraining order
23 that you observed, Mr. Bathen didn't testify; correct?
24 A. That is correct.
25 Q. And at the civil harassment restraining order, the
26 audio of the messages weren't playing; correct?
27 A. That is also correct.
28 Q. It was just Dr. Jacobs' testimony; correct?
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A. Yes.
Q. Now, I wanted to talk to you a little bit, you were 

testifying about this yesterday, about this international 
time. You said that the CDR from the June 4th call was at 
8:24.

How do you — what kind of process do you use to get the 
actual time in Pacific coast time. East Coast time, how do you 
transfer this international time?

A. There's multiple time — time clocks that you can 
find on the Internet that will adjust from the universal time 
code to Eastern time zone, Central, anywhere in the world. So 
you will look at a certain date and time on this clock that 
you can find on the Internet, and it will show throughout the 
different time zones what time it would be locally here in 
San Diego.

Q. Okay. And I think you had said that when you were 
trying to — when you received this data from T-Mobile and you 
were getting the locations of these towers, the — in fact, 
the first call from June 4th, you were able to get some 
location; but, in fact, you weren't able to actually locate 
the cell tower — correct? — for the first call on June 4th?

A. The — on the call detail records, it did not include 
a — the cell tower, yes. I could not find a cell tower for 
that — that corresponded to what was in the records.

Q. And so it could have been any of the 404 cell towers 
that are associated with that 4619 number; correct?

A. That would be my assumption because I believe it did 
list the LAC.
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1 Q. But you never were actually able to find the cell 
2 tower that was utilized?
3 A. That is correct.
4 Q. And, in fact, you followed up with a T-Mobile
5 representative and you never heard back?
6 A. That is correct also.
7 Q. So perhaps — and all of the cell towers that were —
8 that you believe were utilized by the cell phone were in the
9 vicinity of all of Virginia as well as Washington, D.C.;

10 correct?
11 A. Everything that I got in the call detail records
12 showed in that vicinity, yes.
13 MS. FREEZE: Okay. All right. Nothing further. Thank
14 you.
15 THE COURT: Ms. Somerville.
16 MS. SOMERVILLE: Thank you.
17
18 REDIRECT EXAMINATION
19 BY MS. SOMERVILLE:
20 Q. Good morning again.
21 A. Good morning.
22 Q. Of the calls from the jail that you listened to and
23 the social visits, would you say Mr. Bathen had a similar way
24 of greeting people on the phone?
25 A. Yes. He had a similar affect or proclivity to say
26 "Hey, this is" or "Hey, how are you." Many of those sentences
27 conversation started with "hey."
28 Q. Was that significant to you at all in this
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investigation?
A. I also —
MS. FREEZE: Objection. Foundation.
THE COURT: Overruled.
THE WITNESS: Yes. I also saw the same thing in the calls 

to Dr. Jacobs where the calls would start with "Hey, Dr. J." or 
"Hey, Dr. Jacobs," and then go from there.

Q. So each — is it fair to say that each one of the 
three calls that were made started with "hey," either 
"Dr. Jacobs" or "Dr. J."?

A. Yes.
Q. And in the jail call that we listened to here in 

court this morning, Mr. Bathen again gives his work location 
as the International Food Poverty Research Institute [sic]; is 
that correct?

A. Yes, it is.
Q. And he also provided a date of birth in the jail call 

that we listened to this morning; is that correct?
A. Yes, he did.
Q. And what was that date of birth?
A. November 30th, 1977.
Q. Had you seen that same date of birth in the call — 

in the billing information that you received in the records 
from T-Mobile?

A. Yes. Under the subscriber information, it listed 
that date of birth.

Q. And in this jail call that we listened to here today 
in court as well, did Mr. Bathen again provide the address of
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1 1132 North Kentucky Street in Arlington, Virginia?
2 A. Yes, he did.
3 Q. And Mr. Bathen gave a phone number in this jail call
4 as well; is that correct?
5 A. Yes, I believe it was 703 area code.
6 Q. And he wasn't quite sure about that number — is that
7 accurate? — from listening to the call?
8 A. Yes, that is accurate.
9 Q. And let me grab this exhibit for a moment. And we

10 looked at these yesterday, but in Court's Exhibit 8 for
11 identification in that middle row where there is a box
12 highlighting a couple things in red, can you tell us what the
13 account expiration date was for this particular phone number?
14 A. It was September 4th of 2017.
15 Q. And the jail calls that you reviewed for Mr. Bathen
16 were from September 16th and September 17th of 2017; is that 
17 correct?
18 A. Yes, it is.
19 Q. And Mr. Bathen had indicated in this jail call as
20 well that he had been living at the North Kentucky Street
21 address for — and I want to get it accurate —
22 MS. FREEZE: Objection. Leading.
23 THE COURT: Overruled.
24 BY MS. SOMERVILLE:
25 Q. I believe Mr. Bathen said it's on Page 5. It is
26 line 11. "I've only been over there probably for four
27 months." Is that an accurate statement of what he said in the

28 jail call?
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1 A. Yes, it is.
2 Q. And is that consistent with what you saw in the call
3 detail records that he was at that address for approximately
4 four months?
5 MS. FREEZE: Objection. Foundation.
6 THE COURT: Sustained.
7 BY MS. SOMERVILLE:
8 Q. What date range, again, did these records cover?
9 A. I believe it was June 1st through July 6th of 2017.

10 Q. And so June would be around four months before he
11 made these jail calls; is that correct?
12 MS. FREEZE: Objection. Leading.
13 THE COURT: Sustained.
14 MS. SOMERVILLE: I can rephrase it.
15 BY MS. SOMERVILLE:
16 Q. Based on what he said about how long he had been
17 living at the Arlington street address and when you listened
18 to the jail calls, what was the time frame from June to 
19 September?
20 A. Okay. I think you meant the Kentucky.
21 Q. Yes, sorry.
22 A. North Kentucky address. So I want to make sure I 
23 understand. You are asking roughly the time frame from when 
24 these calls were made in June, the first one was made in June 
25 to when?
26 Q. Let me rephrase the question. I'm sorry. It was two
27 bad questions in a row.
28 So — so from the time frame you got the records, June 1st
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of 2017, I believe till July 6th of 2017; correct?
A. Uh-huh, yes.
Q. Okay. And then the calls that you listened to for

the jail calls were September 16th through September 17th; is 
that correct?

A. Correct.
Q. So from June 1st to September 16th of 2017, 

approximately how many months is that?
A. It’s roughly three and a half months.
Q. Do you also recall in the jail call we listened to 

today in court Mr. Bathen indicating that he had been born in 
Virginia?

A. Yes, I do.
Q. The call detail records that you received from 

T-Mobile, I know we had just shown some exhibits here in 
court, and I'll just go to the one that is marked as Court's 
Exhibit 10.

Is this all the information that came on those call detail 
records or is there more information?

A. There's more information that would extend out. They 
send it in a spreadsheet; so when you try to print it or view 
it on a screen, it does tend to cut off at some point unless 
you make it very small and can fit it all on the monitor.

Q. And in the call detail records for some of the other 
calls that were made during this June 1st to July 6th time 
frame, were there tower location information?

A. Yes.
Q. Were there also actual physical addresses associated
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with those tower locations?
A. Some of the towers do include a physical address.
Q. So the call on June 4th that you were not able to map 

out because there wasn't any latitude or longitude information 
in the call detail records, that call did show that it was 
successfully completed —

MS. FREEZE: Objection. Leading.
THE COURT: Sustained.

BY MS. SOMERVILLE:
Q. Did that call show that it was successfully completed 

from the (617)992-4648 number to Dr. Jacobs' number?
A. Yes. In the call detail records, the data 

corresponded with the call. I just couldn't — the tower 
tracking program couldn't find the location of the specific 
tower that was used.

MS. SOMERVILLE: Thank you, Your Honor. I have nothing 
further.

THE COURT: Ms. Freeze.
MS. FREEZE: Just briefly Your Honor. Thank you.

RECROSS-EXAMINATION
BY MS. FREEZE:

Q. Investigator Gain, you don't have any expertise or 
training in voice recognition; correct?

A. Other than, I guess, 53 years of life experience.
Q. Right. But you don't have any special training or 

scientific background or anything like that with regards to 
voice recognition?
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A. No.
Q. And the thing that jumped out at you is that he says 

"hey"?
A. That is one of the things, yes.
Q. And isn't it true in the 13 jail calls that you 

listened to that he says, "Hey, this is Ben Bathen" —
A. In multiple of those jail calls, yes.
Q. — he identifies himself pretty quickly?
A. Yes.
Q. And in the three voice mails that were left for 

Dr. Jacobs, he doesn't identify himself, there’s no name; 
correct?

A. He did not provide a name in the calls, no.
Q. Now, with regards to this address and T-Mobile 

records, you obviously don't work for T-Mobile; correct?
A. No, I do not.
Q. Okay. And — but when you were looking at the 

T-Mobile records, this address that’s provided, that's the 
address that's given in order to pay for the phone; right? 
That’s how you get it, you get some type of information; 
correct?

A. No. You can get a phone without giving any 
information, but if, as you're being prompted to set up the 
phone, if you choose to include that information on a prepaid 
phone, you can.

Q. So with regards to the calls that were made in June 
and July, a couple months prior to the arrest and Mr. Bathen 
being in custody, you don't need to call T-Mobile and give the
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1 address each time you make the call; correct?
2 A. No.
3 Q. You just have to — or you — if you don't want to —
4 the time that you give information, if at all, and any
5 information would be when you set up the — the agreement with
6 T-Mobile; correct?
1 A. That would be an assumption on my part. I would
8 imagine you could give that information at any time while you
9 have that phone serviced by them. •

10 Q. Okay. And as far as you know, looking at the
11 T-Mobile records, Exhibits 8 and 9, the account effective date
12 was September 1st of 2014; correct?
13 A. Yes.
14 Q. Now, your purpose for getting all this information
15 was to locate Mr. Bathen — correct? — or who you believe to
16 be using this phone; correct?
17 A. No. My purpose was to see that at the time when
18 those calls were made to Dr. Jacobs, that they were made from
19 a location that was consistent with the physical location
20 where I believe Mr. Bathen was. I wasn't trying to locate him
21 at that time in September because I actually already knew
22 where he was. That's why the search warrant was only for the
23 call detail records from June 1st to July 6th.
24 Q. But, okay. But — and those were — you believe tend
25 to be is on the other side of the country; correct?
26 A. Yes.
27 Q. Okay. At no point you believed Mr. Bathen was
28 anywhere in the State of California in June or July of last
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1 year?
2 MS. SOMERVILLE: Objection. Relevance.
3 THE COURT: Foundation. Sustained.
4 BY MS. FREEZE:
5 Q. Okay. Well, Investigator Gain, have you, in your
6 several years of being in law enforcement, being an
7 investigator, have you — are you familiar with criminal
8 • threats?
9 MS. SOMERVILLE: Objection. It calls for a legal

10 conclusion. We're going down that road.
11 THE COURT: Sustained. You just need to rephrase the
12 question before this.
13 MS. FREEZE: I can do that, Your Honor.
14 BY MS. FREEZE:
15 Q. Have you -- how long have you been working? Remind
16 me, Investigator Gain, how long have you been working with the
17 D.A.1s office?
18 A. I started with the District Attorney's Office in
19 1998. So a little over 20 years with the D.A.'s office and 31
20 years total law enforcement.
21 Q. And you said it was with La Mesa; correct?
22 A. That is correct.
23 Q. And when you were working at La Mesa, were you ever
24 assigned to investigate an individual making threats to
25 another individual?
26 MS. SOMERVILLE: Objection. Relevance.
27 THE COURT: Sustained.
28 MS. FREEZE: Nothing further, Your Honor.
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1 THE COURT: Okay. Anything further?
2 MS. SOMERVILLE: No, Your Honor.
3 THE COURT: May this witness be excused?
4 MS. SOMERVILLE: Yes.
5 THE COURT: Thank you very much, sir.
6 THE WITNESS: Thank you, Your Honor.
7 THE COURT: We’re going to take a break at 10:30 this
8 morning. Because I have another matter briefly exactly at
9 10:30, we're going to get the next witness, swear that witness

10 and be all ready to start then after our break.
11 MS. SOMERVILLE: Thank you, Your Honor. The People call
12 Donald Holmes.
13 THE CLERK: Do you solemnly state under penalty of perjury
14 that the evidence you give in this matter shall be the truth,
15 the whole truth and nothing but the truth?
16 THE WITNESS: I do.
17 THE CLERK: Please have a seat at the witness stand.
18 And for the record, please state your full name and spell
19 your last name.
20 THE WITNESS: Don Holmes, H-o-l-m-e-s.
21 THE CLERK: Thank you.
22
23
24
25
26
27
28

DONALD HOLMES,
called as a witness on behalf of the People, 

having been first duly sworn, testified as follows:

/////
/////
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1 DIRECT EXAMINATION
2 BY MS. SOMERVILLE:
3 Q. Good morning.
4 A. Good morning.
5 Q. How are you employed?
6 A. I am an investigator with the San Diego District
7 Attorney’s Office.
8 Q. How long have you been an investigator with the
9 District Attorney's Office?

10 A. A little over 10 years.
11 Q. Where do you currently work within the office, what

*

12 unit? •
13 A. I'm assigned to our Special Operations division,
14 which is our Professional Standards and Public Corruption
15 division.
16 Q. What type of cases do you work on in that specific
17 division?
18 A. We do everything from police officer misconduct,
19 internal employee misconduct issues, election fraud
20 violations, staff government funds, those kind of things.
21
22

Q.
A.

And how long have you been in 
I believe four years now.

that specific unit?

23 Q. Are you a peace officer in California?
24 A. Yes, I am.
25 Q. What other divisions have you worked in in the
26 District Attorney’s Office aside from the Special Operations?
27 A. When I first came to the D.A., that was back in 2008.
28 I was assigned to the Insurance Fraud division working various
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aspects of insurance fraud.
Then I transferred to Gang Prosecution unit about three 

years after that and spent two and a half to three years there 
before coming to Special Operations.

Q. Where were you employed before coining to the District 
Attorney’s Office?

A. I was a police officer and detective with the 
El Cajon Police Department.

Q. How long did you work for the El Cajon Police 
Department?

A. A little over six years.
Q. Do you have any specific training and experience in 

regards to cell phone records?
A. Yes.
MS. SOMERVILLE: Would this be a good time?
THE COURT: I was waiting for an indication of a good time 

for a break.
Ladies and gentlemen, we're going to take a couple minutes 

extra. We're going to take a 20-minute break for Ms. Medina. 
Sometimes I fill up our breaks and she never gets one. I'm 
padding it a little bit so she can have a break as well.

We are — we're moving right along, so don't be concerned 
if we take a few minutes extra in our break.

Please remember to keep an open mind. Don't form or 
express an opinion. Don't talk to anybody about any subject 
connected with this matter. Don't do any search or 
investigation. I'll see you in 20 minutes.

28 (Recess taken.)
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1 (The following proceedings were had in open court in
2 the presence and hearing of the jury.)

3 THE COURT: All right. We're back on the record. We have
4 everyone present and our witness on the stand.
5 And Ms. Somerville.
6 MS. SOMERVILLE: Thank you.
1 BY MS. SOMERVILLE:
8 Q. I think we left off, I’d asked you if you had any
9 training and experience in regards to cell phone records?

10 A. Correct.
11 Q. And can you tell us what training and experience you
12 have in that field?
13 A. Sure. So I've started -- I've been working with cell
14 phone records for over 12 years. I started as a detective
15 with the El Cajon Police Department writing search warrants
16 for these types of records and evaluating and mapping call
17 detail records and calling connections as part of my
18 investigations.
19 That continued with my work here at the D.A.'s office. I
20 had training from the California District Attorneys
21 Association. I had training through the regional computer
22 forensic laboratory.
23 I've had training specifically with engineers who are
24 responsible for setting up and operating the network in
25 San Diego County, engineers from Verizon, AT&T and Cricket.
26 I've had training from Qualcomm regarding the evolution of
27 cell phone technology and LTE Concepts.
28 Also done over 30 hours of field testing with the FBI
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cellular analysis and survey team. It's a component of the 
FBI that does this type of work on a full-time basis.

And then I've obtained over 50 search warrants personally 
for these types of records. I've consulted with other law 
enforcement officers and agencies on at least 175 other cases 
and testified as an expert in this field over 30 times here in 
San Diego County.

THE COURT: And I'm going to ask that you keep your voice 
up and talk a little slower.

THE WITNESS: Okay.
BY MS. SOMERVILLE:

Q. Do you ever give any trainings or presentations in 
regards to cell phone records and cell phone towers?

A. Yes.
Q. Can you tell us about that?
A. So I provided obviously training to personnel within 

my department. I provided regional training to officers 
within the County of San Diego, the San Diego Sheriff's 
Department, specifically San Diego Police Department and other 
smaller municipalities that operate within the county.

I've also provided training through the California 
District Attorneys Association, which is a statewide program 
for training district attorneys throughout the State of 
California.

Q. How do you keep up with changes in technology in this 
field?

A. Well, I mean really as far as changes in technology, 
it's been pretty static for a while as far as the evolution of
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1 LTE technology. So the way the phone records work, the phone
2 companies keep records, call detail records, which contain
3 information about subscribers’ activity. So calls, text
4 messages, data usage, those kind of things.
5 And in addition to that information, they include
6 information about what tower the phone specifically connected
7 to, and we're able to use that information to create a visual
8 representation of what the paper records, the phone records,
9 show.

10 So on a particular date and time what phone, what tower a
11 phone connected to and what type of transaction it was.
12 Q. Can you tell us just how it is that cell phones and
13 cell towers interact?
14 A. Yes. So cell phone is kind of a glorified radio,
15 communicates with a cell phone tower via radio waves. Those
16 signals sent back and forth in a duplex manner so that you can
17 talk and hear someone else talking at the same time. And that
18 allows the portability and mobility of the cell phone. You
19 are not tethered to landline or a hard cable like you would in
20 your house.
21 You are able to move around open space and the radio waves
22 create a gap between where you are and the actual lines of
23 fiberoptic cable or whatever other infrastructure that the
24 communication is traveling and you get to the other party.
25 Q. Cell towers specifically, can those be in various
26 formats, various structures?
27 A. Sure. So kind of originally when they started they
28 were big, tall radio towers with large antenna attached to the
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outside of them. Pretty, you know, obtrusive. So they have 
definitely come a long way with how they design them.

They will attach them to sides of building. They will 
build them into landscape-type items. And I'm sure people 
have seen palm trees and those kind of things around the area 
and fake trees with cell phones attached to. They find pretty 
creative ways, I guess, to minimize how — how much they stick 
out within the community.

Q. Do cell phone providers like Verizon, AT&T, do they 
have their own cell towers or do they share cell towers?

A. So kind of a little of both. Every network, every 
major network — so you are talking AT&T, Verizon, Sprint, 
T-Mobile — all maintain their own cell networks. There are 
areas of the country where they may not have the same kind of 
footprint that they do in other portions. So, in that case, 
they would have roaming agreements with other carriers which 
would allow their customer to now operate within that 
company's cell phone network, and then they have obviously fee 
arrangements for those types of situations.

Q. Do the networks, do they routinely update and check 
on these cell towers to make sure that they're working so that 
people can connect?

A. Sure. So yes, cell towers, obviously, they are 
pretty important to the cell phone companies. They are there 
for a reason. They cost the companies a lot of money to put 
in and establish and maintain, and they are there because 
there's a purpose.

They are either addressing a demographic issue, meaning
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there's maybe a capacity problem with that particular area and 
they need to have that tower functioning so that all their 
customers can have access to connect and receive phone 
communications when they want to, which is obviously the most 
important to the customer.

So there's some sort of geographical barrier coverage 
issues, and they're looking to patch that with addi-tional 
towers.

Q. Can you explain to us how a cell phone basically 
would connect or how it would seek out a tower?

A. So the — when the phone is on, it's in constant 
communication with the network. And that’s an administrative 
capacities, kind of just checking in. It's not actually 
taking, you know, kind of one of the slots, so to speak, of an 
active call or a text message being routed. And that's the 
way the network keeps track of where the phone is in the event 
that it actually needs to send a message or direct a phone 
call to the phone, it knows where in the network to send that 
information.

So it's an ongoing communication. And then in the event a 
call were to go out to the phone or come into the phone, it 
would go from that call set up piece, into the network, and 
then network would have control over, okay, now that you're on 
the phone in an active call, we have to be concerned about 
where you're going to move to, that's the mobilities of the 
mobile phone.

So if I were to now start driving from here in Chula Vista 
and heading north, the phone would need to know what towers
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are nearby so that it can hand off to subsequent towers and 
keep that connection that we all enjoy.

Q. So do cell phone companies tend to have more towers 
in a more populated area versus, say, somewhere out, like, in 
El Centro where there's less of a population?

A. The simple answer is yes. Capacity is a huge issue. 
Towers can only handle so many customers. So in very dense 
populated areas like downtown San Diego, you'd see tower 
density may be a quarter mile. They are very closely spaced.

As you get farther out into rural areas where there may be 
not many land obstructions or not as much customer demand, 
those towers can start spreading out in San Diego County to 
maybe one, two, three miles apart.

In Middle America where there aren’t many people and 
there's flat terrain, those things can spread out 10 or so 
miles.

Q. You mentioned physical obstructions. How does that 
affect what cell tower a phone connects to when either a call 
comes in or goes out?

A. Well, it's not so much the physical obstruction that 
affects it. The phone is simply checking to find out where 
its best signal is, what is the strongest tower I can connect 
to, and that's the tower it's going to connect with to 
initiate that call.

If there is a barrier or some sort of an obstruction, it 
would weaken the signal from maybe a closer tower that would 
cause it to select a different tower that doesn't have that 
same kind of obstruction, if that's what you're asking.
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Q. Do cell towers have different sectors on them?
A. Yes. Most are set up in a three-sector layout. So 

there's multiple antenna that are positioned around a tower. 
Each antenna to cover about one-third of a foot or 
120 degrees; so if they’re spaced out evenly along that 
circle, they would cover 400 — 360 degrees.

Q. Generally three antennas on a cell phone tower?
A. Typically, yes. There are times where they can have 

omnidirectional towers where they cover a full 360 degrees. 
Depends on what the need of the network is in that specific 
area.

Q. What is an azimuth?
A. So azimuth is essentially a compass reading, zero 

being due north, 90 degrees being east, 180 degrees being 
south and 270 degrees being west. And it's basically the 
compass heading for the center of the direction that the 
antenna faces. So we talked about those three antennas that 
are positioned around the tower. Those are not set in a 
specific direction.

That's the term by the engineer that actually is designing 
that network for that area. So they may decide that we need a 
sector to face an azimuth of 15 degrees. The person that goes 
out and actually puts the antenna on the tower will orient the 
antenna so that it points at the very center of that 
120-degree beam at 15 degrees.

Q. What is beam width in relation to cell towers?
A. Again, so a beam width is — the cell phone companies 

are buying these antenna from antenna manufacturers. Those
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come with a preset beam width, so think about like a nozzle 
for your sprinklers. Some of them are 45 degrees that are 
meant to be in a corner of a sidewalk to 180 degrees. Some of 
them are full circles.

So, again, depending on how they want to focus the actual 
direction of that antenna, they may choose a different beam 
width on the actual antenna they purchase from the company.

Q. Just assuming I made a phone call here right in 
Chula Vista and then drove to Los Angeles and continued that 
call, never hung up, would I remain on the same tower or would 
that change towers throughout the course of my drive?

A. Yes. So on something that far, from here to 
Los Angeles, you may hand off to a hundred or so towers along 
the course of that trip. Again, in San Diego County typical 
range for a cell tower, one to three miles.

And as you start to reach those limitations of where that 
tower is going to cover, the phone is working on figuring out 
where that next tower is that it can connect to. And the 
switch for the phone call, the computer that controls all this 
is making that determination in transferring the phone to a 
particular tower as you move out of range of one and in a 
range of another.

So as long as towers are appropriately spaced and you can 
continue to make those handoffs, you can keep the call going 
and it’s seamless to you. But there's a lot of stuff going on 
in the back end of that.

Q. If someone were to make a call from the courthouse, 
would that call, if it was answered, always necessarily
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1 connect to the nearest tower?
2 A. No, not necessarily. So more often than not the
3 closest tower is your best signal. But the phone doesn't care
4 about distance per se. It's simply looking for the strongest
5 signal that it can connect to.
6 Q. If a call were placed from here, say, in the
7 courthouse, would a tower in Los Angeles connect that call?
8 A. No.
9 Q. Why not?

10 A. Well, it's just — it's way beyond the range of what
11 the phone or the tower could range.
12 Q. Is there a range that is generally seen when you look
13 at records and review these things?
14 A. Yes. So in talking with the engineers for the
15 , different companies, they, again, are not looking to overshoot
16 the next closest tower in any particular direction. Again,
17 think of it kind of like sprinklers for your yard. They're
18 intended to cover a specific piece of your lawn. And as they
19 put additional towers, they're intended to serve specific
20 functions and pieces of that network that they're trying to
21 provide coverage for, so they will adjust power on the tower,
22 they will adjust the tilt of the antenna so that they can try
23 to control where that radio signal is going to emanate and
24 keep it in a confined area.
25 If you kind of think of it like a conversation like at a
26 wedding reception where you have multiple tables of people
27 talking, you can see and hear conversations that are going on
28 in tables around you, but it's very inefficient for you to
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stand at one table and try to talk to somebody three tables 
across from you.

That same concept holds true for radio signal. It creates 
noise within the network and degrades the quality for 
everyone’s conversations. So they are looking to confine that 
radio frequency, kind of that table, so to speak.

Q. So that would give you the best quality, the best 
signal; is that accurate?

A. Best signal. And again, typically that’s going to be 
the border of the next surrounding tower in any particular 
direction.

Q. Do you know roughly how much it costs to build a cell 
tower?

A. Currently, no. I know back, you know, probably eight 
or so years ago, they were hundreds of thousands of dollars to 
put one in. I don't know what they are currently. You know, 
obviously as technology gets better in the way they adapt 
networks, they are looking to create smaller, less obtrusive 
towers. They can cover a smaller piece of area in a turn, 
make that kind of ugliness of the traditional cell tower 
network kind of go away.

Q. How is cell phone tower evidence different from GPS?
A. So GPS or Global Positioning System, is a way that 

we're going to precise geographic location for where a 
particular person or device is so that you will get latitude, 
longitude coordinates that are intended to show where that 
device is.

Cell phone records, we don't know the exact GPS of the
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phone. We know what tower the phone connected to and often we 
know what sector of that tower and we also know what direction 
that sector faces. So that's going to cover anywhere from in 
San Diego, you're typically one to maybe three square miles of 
space that a phone could operate and connect to that tower.

Q. So when you look at call detail records and are able 
to map out where the towers are and which towers were used by 
a particular phone number, you are not able to determine the 
exact, specific location where the cell phone was when the 
call was made; is that correct?

A. Right. It's a general location. We don't get to 
know exactly where the phone is because there's many locations 
within that area that the phone could be and still connect to 
that tower.

Q. So it's a general vicinity?
A. Correct.
Q. When a sector is used by a cell phone on a tower, how 

far out does that range extend generally?
A. So, like I said, it depends on what the next closest 

tower is. So, again, in San Diego, you're not typically going 
to get more than two or three miles apart as far as spacing of 
individual towers. In rural parts of the country, that can 
get a lot broader. Or stretches of freeway where it's 
uninhabited, they will dock towers along the freeway, they are 
a little more spaced out so that you know the people that are 
traveling from point A to point B have the illusion that that 
network is robust due to that entire area.

Q. What is generally contained in call detail records
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when you get those back from a provider via a search warrant?
A. Typically — we kind of touched on that a little bit 

earlier. So call detail records are essentially kind of a 
reproduction of the billing records for a phone. You may 
often get in the mail a list of calls that you made and 
durations and those kind of things.

These are a little more detailed in that they will go 
through the date of the call, the time the call occurred, the 
identification of the numbers involved. So who made the call, 
who received the call, and that includes even on times where 
they are blocked numbers on your phone where the phone records 
get the — or the phone companies gets the actual numbers that 
are being used.

You will get the duration of the event if it is a phone 
call, what switch, meaning what computer hub handled the 
routing of it, and then typically the starting tower and 
sector that the call initiated on and the terminating tower 
and sector.

And again, we kind of talked about that example, a trip 
from here to Los Angeles, even though the phone may connect to 
many, many towers throughout the course of that trip, the 
phone company records will indicate where did it start and 
where did it end.

Q. Do the call detail records ever provide physical 
addresses for a tower?

A. Yes. So we -- phone companies are obviously keeping 
that information to keep track of how many minutes you're 
using, where we're having issues in the network for dropped
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1 calls, that kind of things, how many text messages you are
2 sending, how much data you used. So that’s the call detail
3 record portion of that is what those records are captured for.
4 There's typically a code on that that will identify what
5 cell phone tower the phone connected to. And that kind of
6 branches into the engineering side of the phone company. So
7 there are, again, engineers who are responsible for setting up
8 and maintaining the networks. They keep a list of where all
9 their towers are. Their towers all get a specific

10 identifiable number that, again, correspond to the information
11 shown on the call detail records.
12 And the engineers will often in their spreadsheet of
13 towers identify a physical street address in addition to the
14 GPS coordinates of the tower itself.
15 Q. Do the GPS coordinates listed in the call detail
16 records help you determine where a cell tower is located when
17 a call connects with that?
18 A. Yes.
19 Q. Have you ever reviewed records where GPS information
20 or a tower listing was not present?
21 A. I'm not sure — meaning so the records didn't have
22 the tower information?
23 Q. Right. Sometimes do records have a missing tower
24 number, missing tower information?
25 A. So yes. So I think what you're referring to in this
26 particular set of records, there were a series of calls and
27 text messages that were showing as connecting to towers. But
28 the call detail records didn't provide the actual location of
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1 those towers.
2 And what happens is the cell phone company, again, the
3 engineering piece of it, will sometimes renumber or change
4 identifications for the switch, meaning that computer hub or
5 the actual tower itself. So, in those cases, you can go back 
6 to a historical tower list that was relevant to that period in 
7 time, and that's what I did in this particular case to
8 identify where those specific towers were located.
9 Q. Did you have an opportunity to review the call detail

10 records for this particular case with phone number
11 (617)992-4648?
12 A. Yes, I did.
13 Q. And did you do anything with those cell phone records
14 to show what towers were being activated by the calls?
15 ’ A. Yes.
16 Q. What, in general, did you do with the records?
17 A. Well, we go through a process of geocoding the 
18 information, which is a fancy way to basically say you convert 
19 the text information into a readable format for a mapping
20 software. In my case, I use Google Earth for that mapping
21 piece. So it takes the information from the records and
22 allows you to identify the tower location on a map and what
23 sector was connected to and what direction that sector faces.
24 Q. Did you do that with the Tower Tracker mapping
25 program?
26 A. Yes.
27 Q. Did you create something called tower frequency
28 chart? .
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1 A. Yes.
2 Q. Why did you do that?
3 A. In this particular case, I was asked to look at
4 information that would tend to identify the user of the phone.
5 In this case, particularly to the defendant.
6 So in cases where we're looking to see who actually
7 possesses and uses the phone standard process would be to see
8 what towers the phone connects to most often and what
9 locations relevant to that individual are nearby or not nearby 

10 those locations.
11 MS. SOMERVILLE: May I approach, Your Honor?
12 THE COURT: Yes.
13 BY MS. SOMERVILLE:
14 Q. I have some exhibits for you, Investigator Holmes.
15 They're Court's Exhibits 19 through 32. Can you just flip
16 through those quickly to see if you recognize them?
17 A. Yes, I recognize these.
18 Q. Are these tower frequency charts that you created off
19 of the call detail records in this particular case?
20 A. These cites are all based off the call detail
21 records, yes.
22 MS. SOMERVILLE: And can I have one moment, Your Honor?
23 THE COURT: Yes.
24 MS. SOMERVILLE: Thank you.
25 BY MS. SOMERVILLE:
26 Q. So I believe the first exhibit you have in front of
27 you is Court's Exhibit 19. Is that accurate?

28 /////
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1 (Court’s Exhibit No. 19 was identified.)

2 A. Yes.
3 Q. And what is that?
4 A. Just an orientation slide identifying the phone
5 number involved for the case and the date range of the
6 records •
7 Q. And is that on the screen here in court?
8 A. Yes.
9 Q. And that was the date range of all the call detail

10 records that you reviewed in this particular case?
11 A. Correct.
12 Q. And if you could look at Court's Exhibit 20 for
13 identification. Do you recognize that particular exhibit?
14 (Court's Exhibit No. 20 was identified.)

15 A. Yes, I do.
16 Q. And putting that on the large screen TV in court.
17 Can you explain what we're looking at in this particular 
18 exhibit?
19 A. So this is the — again, that kind of tower frequency
20 analysis. So we looked at the entirety of the records for
21 June 1st to July 7th and calculated a total of tower
22 connections to any tower that was existing in that period of
23 time and these are the top 10 towers that the phone connected
24 to.
25 Q. And I see there's a cell I.D. number, it's a second 
26 column over; is that correct?
27 A. Yes.
28 Q. What is the cell I.D. number?
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1 A. That's, again, that specific number that relates to a
2 tower within T-Mobile's network that the phone connected to.
3 Q. And going over to the next column, can you tell us
4 what we're looking at here?
5 A. This is a column that shows the total amount of
6 connections to each individual tower. So, for example, the
1 tower the phone most frequently connected to was cell I.D.
8 37518. And it connected to it 837 times during that
9 month-and-a-half period.

10 Q. What is the next column over, the percentage of
11 total, referring to?
12 A. So that's, again, an assessment of — based upon all
13 of the tower connections that existed, what percentage of all
14 those connections were on this specific individual tower, and
15 in this case almost 52 percent of all connections from the
16 phone were to that specific tower.
17 Q. And then just to the right of that, there's a
18 location column and some addresses. Where did you obtain
19 those from?
20 A. That, again, is from the engineering list, the tower
21 list that the engineers maintained for T-Mobile. That's the
22 street address that they have recorded in their records that
23 relates to that specific tower.
24 Q. And then just to the right of that, there's a "lat"
25 and "long." Is that referring to latitude and longitude?
26 A. Correct.
27 Q. And is that what you already described for us?
28 A. Correct. Those are the actual GPS coordinates that
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the engineers recorded for the actual tower physical location.
Q. And the azimuth on there, why did you include that in 

the chart?
A. Again, it shows what direction. So each of these, 

the way T-Mobile — they combine the sector and cell I.D. into 
the same reference number. So, in this case, this particular 
tower is referencing a tower and sector, and that sector, 
again, on that compass heading as at 135 degrees.

Q. If you could look at Court's Exhibit 21 for 
identification. Should be the next slide. Do you recognize 
that?

(Court’s Exhibit No. 21 was identified.)

A. Yes, I do.
Q. Okay. And what is this particular slide showing?
A. This, again, is that visual representation of where 

the tower is, what sector the phone connected to and what 
direction that sector faces. So, in this case, that yellow 
pie wedge shows the direction of the antenna of that 
particular tower faces, which is southeast.

Q. So this is showing the tower that had the almost 
52 percent total of connections from this phone number?

A. Correct, yes. Yeah, the information provided in that 
table at the bottom so we’re clear on what tower we're 
referring to.

Q. And that was the same tower that we saw in the last 
exhibit, Court's Exhibit 20?

A. Correct.
Q. Did you do anything in this case to attempt to
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identify whether or not there were any addresses associated 
with Mr. Bathen in relation to the particular towers?

A. Yes.
Q. What did you do?
A. So there was some information, address information, 

provided within the case files as far as stated address for 
Mr. Bathen. And in addition to that, there were some 
relatives that were identified during one of the jail phone 
calls, and so I used our national law enforcement telecom 
indication system to obtain DMV records for his stepfather and 
mother as well as Mr. Bathen to find out what address of 
record they had on file with the DMV in Virginia.

Q. Do you routinely access this database in the course 
of your duties?

A. Yes.
Q. And is the information accessible to the public or is 

it only accessible to law enforcement or government?
A. No. So it would be — this is something that shares 

specifically within law enforcement, not to -- the public, I 
guess, couldn’t get that information if they went through the 
DMV through some official channel that way. But this is 
something specific for us to be able to get these types of 
records for people throughout the country.

Q. And have you accessed this database for other cases? 
A. Yes.
Q. Have you found that it's reliable based on your 

review of the case or review of cell phone records?
A. Well, it's reliable and that’s what the entity has on
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1 file for that individual.
2 Q. And when you said that there were some names for some
3 relatives for Mr. Bathen, on this particular cell tower, were
4 you able to identify an address in relation to one of his
5 relatives?
6 A. Yes.
7 Q. And who was that?
8 A. Vincent Crawley.
9 Q. What was your understanding of his relationship with 

10 Mr. Bathen?
11 A. I believe he said he was his stepfather.
12 Q. Can you —
13 MS. FREEZE: Objection. Relevance and objection.
14 Speculation.
15 THE COURT: Overruled.
16 BY MS. SOMERVILLE:
17 Q. Could you look at Court's Exhibit 22 for 
18 identification. It's the next exhibit. Do you recognize 
19 that?
20 (Court's Exhibit No. 22 was identified.)

21 A. Yes, I do.
22 Q. Okay. And is that on the PowerPoint here in court?
23 A. Yes.
24 Q. And can you tell us what we're looking at in this
25 particular exhibit?
26 A. So this is, again, combining those kind of two pieces
27 of information. So we're looking at the most frequent tower 
28 and sector and what direction that sector faces, and then we
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1 are plotting the location of the address for Mr. Crawley 
2 according to the Virginia driver's license records, which is
3 that blue house with the black circle around it.
4
5

Q.
as well?

And why do you have Mr. Bathen's name on that exhibit

6 A. Because when I pull that same information from
7 Virginia DMV for Mr. Bathen, that's the address of records for
8 him as well.

22 entirety of the records with the exception of June 14th; there

9
10

Q. Can you go to Court’s Exhibit 23 for identification.
(Court's Exhibit No. 23 was identified.)

11 A. Yes.
12 Q. Do you recognize that?

13 A. Yes, I do.
14 Q. And is that also on the screen here in court?
15 A. Yes.
16 Q- There's a lot of information on that. Can you tell
17 us what this particular chart is demonstrating?
18 A. So this is kind ■of the next — next step looking at
19 not only is this the most used tower, but based across the
20 days of the week how often is the phone connecting to this
21 particul ar tower. In thi s case, it’s daily throughout the

23 were no connections to this tower, but otherwise daily 
24 connections with this tower through July 7th, Sunday through 
25 Saturday.
26 Q. Could you look at Court's Exhibit 24 for
27 identification. Do you recognize that exhibit?

28 /////



419

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

(Court‘s Exhibit No. 24 was identified.)

A. Yes, I do.
Q. And can you describe for us what we're looking at in 

Court's Exhibit 24?
A. This is moving on to the second most frequent tower 

used, which is towers three, nine, seven, 83 and it's 
identified right at the top right corner of the pie wedge and 
it's a sector that faces southwest.

Q. Were you able to associate any particular addresses 
or locations with this tower?

A. Yes, I was.
Q. And how were you able to do that?
A. I had plotted the location of Mr. Bathen's 

employment, the International Food Policy Research Institute, 
in Washington, D.C.

Q. And where did you obtain that information?
A. That was, again, from the information on — I believe 

in the case file, the reports that I had read.
Q. I'm going to show you Court’s Exhibit 25 for 

identification. Does that show the location that you were 
able to plot for the International Food Policy Research 
Institute?

(Court's Exhibit No. 25 was identified.)
A. Yes.
Q. Can you look at Court's Exhibit 26 for 

identification. What is that showing?
(Court’s Exhibit No. 26 was identified.)

A. So, again, this is similar to the chart we looked at
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before; and specifically on this, instead of looking at 
individual dates, I was more concerned with day of week and 
time of day. If this is something that is consistent with 
somebody's work location, I wanted to see the hours of the day 
and the days of the week where the phone was making these 
connections.

And in this case, there were no connections on any weekend 
days during the period of records that we had and all of the 
tower connections occurred between 6:00 a.m. in the morning 
and it goes all the way to 3:59 p.m. in the evening Monday 
through Friday for those connections, which is consistent with 
work.

Q. Can you look at Court's Exhibit 27 for 
identification, please. Do you recognize that exhibit? 

(Court’s Exhibit No. 27 was identified.) 
A. Yes.
Q. And what are we looking at in this particular 

exhibit?
A. This is moving on to the third most frequent tower 

connection.
Q. And were you able to associate an address? I know 

you said you accessed the database for some information on 
family members. Were you able to associate a family member of 
Mr. Bathen with this particular cell tower?

A. Yes.
Q. And who was that?
A. His mother Eufemia Crawley.

Q. And how did you get her name?
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1 A. Same address.
2 Q. Can you look at Court's Exhibit 28 for
3 identification. Is that what's on the screen in court?
4 (Court's Exhibit No. 28 was identified.)

5 A. Yes.
6 Q. And that address, how were you able to address that
7 particular address?
8 A. Again, that's the address of record through the
9 Virginia Department of Motor Vehicles.

10 Q. I'm going to show you Court's Exhibit 29 for
11 identification. If you can flip to that as well. Can you
12 explain this particular exhibit to us?
13 (Court's Exhibit No. 29 was identified.)

14 A. Yes. So this is the same chart as we looked at on
15 the first tower that we analyzed, again, looking at the days
16 that the phone connected to that particular tower and the days
17 of the week.
18 You will see this is a much more sporadic connection. Not
19 consistently daily contact like you would see at a primary
20 residence or work. Just kind of showing the frequency of
21 connections across the days of the week and days of the month.
22 Q. Have you look at Court's Exhibit 30 for
23 identification. Do you recognize that?
24 (Court's Exhibit No. 30 was identified.)

25 A. Yes.
26 Q. And can you just describe what we're looking at in
27 this particular exhibit?
28 A. This is the fourth tower, fourth most frequently used
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1 tower by the phone.
2 Q. Can you look at — well, for this particular tower,
3 were you able to associate it with a location related to
4 Mr. Bathen?
5 A. Yes.
6 Q. And how were you able to do that?
7 A. This was the stated address by Mr. Bathen during one
8 of the interviews in the —
9 Q. Interviews or —

10 A. It's a recorded conversation with a bail agent,
11 interview by the bail agent.
12 Q. I'm going to put that on the screen right now as
13 Court's Exhibit 31 for identification. Does that represent
14 the 1132 North Kentucky Street in Arlington, Virginia?
15 (Court's Exhibit No. 31 was identified.)

16 A. Yes.
17 Q. And this was the fourth tower on the list, I believe,
18 of 10 towers that you created with the most frequency?
19 A. Correct.
20 Q. And last I have Court's Exhibit 32 for
21 identification. Are you there?
22 (Court's Exhibit No. 32 was identified.)

23 A. Yes .
24 Q. Okay. Do you recognize that?
25 A. I do.
26 Q. And can you just explain for us again what we're
27 looking at in this particular exhibit?
28 A. This is the same kind of usage information, what days
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1 of the month and then what days of the week was the phone
2 connecting to that tower. And you'll see that there really
3 weren't any tower connections until July 1st. And then
4 between July 2nd and July 6th, there were 50 connections,
5 which is pretty high, and across, again, Sunday through
6 Thursday.
7 So it just indicates that for some reason in July there
8 was a change in connection activity where that prior address
9 that was the most frequent in June stopped being used and now

10 this particular tower near the North Kentucky Street address
11 became the primary tower the phone was connecting to.
12 Q. Did you map the actual calls that were in question in
13 this case?
14 A. I did not.
15 Q. Is it your understanding that another investigator
16 had already done that?
17 A. Correct.
18 Q. In your training and experience, would you say that
19 it's accurate that you can really only approximate a 418
20 square mile area as a specific location to determine where a
21 single cell tower data is? Does that make sense?
22 A. It could make sense if that were the extreme
23 conditions and there were no other towers around. Again, kind
24 of rural America.
25 In downtown Washington, D.C. where their towers are
26 separated a quarter mile apart, you are looking about a
27 quarter mile coverage area for each of those towers.
28 Q. So that particular range, based on your training and
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1 experience, would not be consistent with an urban area such as
2 the downtown D.C. area?
3 A. Yeah, there's no way.
4 MS. SOMERVILLE: Thank you. Nothing further, Your Honor.
5 THE COURT: Ms. Freeze.
6 MS. FREEZE: Yes, Your Honor. Thank you.
7 Just one moment.
8
9 CROSS-EXAMINATION 

10 BY MS. FREEZE:
11 Q. Good morning. Still the morning; right? Good
12 morning, Mr. Holmes. Thank you for being here.
13 Now, Mr. Holmes — or is it Detective Holmes?
14 A. Mr. Holmes is fine.
15 Q. Okay. Sorry. You’re not an electrical engineer;
16 correct?
17 A. Correct.
18 Q. And you have never worked for a cell phone company
19 before; correct?
20 A. Correct.
21 Q. You said you were with the El Cajon P.D. and then you
22 started working with the D.A.'s office in 2008; correct?
23 A. Correct.
24 Q. And doing insurance fraud and gangs initially?
25 A. Correct.
26 Q. Now, and you -- you're not involved in establishing
27 any of the cellular networks?
28 A. Correct.
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1 Q. And you are not involved in the recordkeeping or 
2 maintenance of cellular networks; correct?
3 A. Correct.
4 Q. And you don’t have a degree in mathematics; correct?
5 A. No.
6 Q. Or a degree in engineering?
7 A. Nope.
8 Q. Do you have any experience in the telecommunications
9 industry?

10 A. No.
11 Q. Do you have any specific training that would allow
12 you to work in that industry?
13 A. No.
14 Q. Now — and you are not accredited as any part of any 
15 engineering, mathematic or scientific group; correct?
16 A. Correct.
17 Q. Are you a member of the Institute for Electrical and 
18 Electronic Engineering?
19 A. No.
20 Q. Now, I want to talk a little bit about — just one
21 second.
22 Now, generally — not talking specifically yet — just
23 talking a little bit about some of the things you talked about
24 on direct with Ms. Somerville about generally with cell tower
25 science, I want to chat with you a little bit about that.
26 Now, you had said on direct examination that you prepare
27 these maps as kind of a visual representative of these towers
28 as a visual aid I think is what you used; correct?



426

1 A. Correct.
2 Q. Oh, and let me back up just a little bit with regards
3 to your training. You had said that you had some training
4 with engineers in San Diego County with placement of cell
5 towers; is that correct?
6 A. Correct.
1 Q. Did you — have you worked with any engineers with
8 placement of cell towers on the East Coast?
9 A. No.

10 Q. Now, with regards to cell phone — are you familiar
11 with the term U.E.?
12 A. U.E., no.
13 Q. Okay. And are you familiar with the term R.F.?
14 A. Radio frequency.
15 Q. Yes.
16 Now, you had said that with cell towers they spend a lot
17 of money putting these cell towers -- I think you said it was
18 several thousand dollars a couple years ago building these 
19 cell towers; correct?
20 A. Correct.
21 Q. Fair to say cell phone networks, it's a
22 billion-dollar industry?
23 A. Absolutely.
24 Q. And these CDRA call detail records, those are
25 initially used for, like, billing; is that fair to say?
26 A. In addition to other things, but primarily yes.
27 Q. And obviously with these cell towers companies —
28 excuse me, cell companies like T-Mobile, Verizon, there's a
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1 variety of them, the goal there is for the customers to be 
able to connect with another person on the phone and have a

3 clear signal; correct?
4 A. Correct.
5 Q. But you had said that towers, what they're connecting
6 to when a call is made, it's going to the closest, the
7 nearest?
8 A. No, it's not what I said.
9 What I said was the phone is looking for what — what

10 tower is providing the best signal. Oftentimes that is the
11 closest, but it may not necessarily be that.
12 Q. Okay. The strongest?
13 A. The strongest signal, correct.
14 Q. Okay. So — but obviously if, for instance, you are
15 in a football stadium, everybody is on the phone, they
16 wouldn't all go to the — that closest tower; right?
17 A. They would go to whatever tower is providing the
18 strongest signal.
19 Q. Fair to say that if a tower is — the nearest tower
20 is being used and it's not as clear, then the cell phone would
21 go to the clearest tower; correct?
22 A. No.
23 Q. No?
24 A. So what happens in that case — and it's a question
25 we addressed specifically with the engineers — was what would
26 happen if I'm within the coverage area of tower A and that’s
27 providing the strongest signal and tower A is at full
28 capacity, 100 percent usage, no space for any additional
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1 calls, if the phone was within an area where it could see and
2 connect to another tower, what would it do?
3 And the answer is the phone just doesn't get to make the
4 call. The way they set up the network, they're looking for
5 the strongest signal. There are very huge and enormous
6 natural disasters or a major emergency where capacity really
7 becomes an issue, but you would basically try to connect to
8 the network and it would time out and you wouldn't be able to
9 make a call and you would have to try calling back.

10 Something we kind of all experience a few years ago when
11 the power went out, everybody was trying to make phone calls.
12 And it wasn't that the towers were not working, it was that
13 they were at full capacity and you weren't able to get space
14 on the network to actually make your phone call.
15 Now, once the phone connects to the network, then it's
16 searching for a series of towers that are around it and the
17 network itself can make a determination as to when and which
18 tower it hands off to.
19 Q. So are you familiar with SINR?
20 A. No.
21 Q. Are you — so are you familiar at all with the
22 National Institute of Standards in Technology, commonly
23 referred to as NIST?
24 A. I've heard about it.
25 Q. Have you studied it at all or been a part of that —
26 that science background with NIST?
27 A. I'm not a member of that organization, no.
28 Q. So have you ever heard of signal strength -- the
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8 tower?

1 equation, the ratio of signal-to-interference-plus-noise?
2 A. Yes .
3 Q. So that would be SINR.
4 A. Okay.
5 Q. So isn't it true that that ratio then, that's what
6 cell networks use, that's the technology or the ratio to find
7 the clearest, not necessarily the nearest or the strongest

9 A. Again, clear, strongest in my book is the same thing.
10 It's looking for how it can make that best connection to that
11 primary tower; and if that tower is busy, the phone has to
12 wait until it's not busy or it has to move to where another
13 tower is a clearer or stronger signal.
14 Q. Okay. So noise would be when you say obviously the
15 customer doesn’t want any noise on the phone, right, because
16 then these customers would leave that particular cell network
17 and go to a competitor; right?
18 A. Yes. I'm not so sure that noise means you are going
19 to hear static on the phone. And the signal degrades because,
20 again, that issue where multiple conversations are occurring
21 at close proximity to each other and in order for those
22 conversations to be heard clearly, the volume has to kind of 
23 go up.
24 And if you are — if you and I were speaking and somebody
25 behind you decided to talk to somebody across from me, that
26 strains our ability to communicate clearly. And that same
27 concept holds true into radio frequency.
28 So they want to force phones and towers to communicate
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within those reasonable parameters in order to prevent that 
noise from creating interference and degrading the signal of a 
much broader portion of a network.

Q. Right. And that's the signal strength divided by 
interference plus noise, that's — that's the ratio that 
they're relying on; correct?

A. Correct.
Q. Now, in this case you had the — the call detail 

records; correct?
A. Yes. ■
Q. What was the SINR value that you entered into your 

program for the call on the calls in this case?
A. We don't evaluate that.
Q. But that would be where — that's how the cell phone 

networks chooses the tower; correct?
A. They identify the tower they connected to, which is 

the tower that we show.
Q. Okay. But okay. And so — but — and in your 

experience, the SINR value wouldn't be recorded on call detail 
records; correct?

A. No.
Q. Because obviously then competitors would be able to 

steal that equation; right?
A. I'm not sure that the equation would change. The 

equation is the equation.
Q. Well, the equation is how the cell network chooses 

the tower that they're going to use. That's the clearest 
towers for their customer so they make money; correct?
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signal strength indicator?
A. I've heard of the term, yes.
Q. Okay. And what's the relevance of that?
A. I don't know.
Q. Okay. Do you know the three types of load?
A. No.
Q. Do you — do you know if the towers in this case were 

CDMA or GSM towers?
A. They are GSM.
Q. And how did you learn that?
A. T-Mobile is a DSM carrier.
Q. What's a specific range of a GSM tower?
A. The limitations — I believe the max range of a tower 

is slightly in excess of 20 miles. But, again, that is 
subject to manipulation by the phone company. So, for 
instance, they may set an absolute cap of 10 miles, and 
that's, again, that kind of round trip delay measurement that 
the phone call is taking.

So if a phone is more than a certain distance away, the 
network doesn't want that to be allowed to connect to a tower, 
they can set a parameter that if the round trip delay is 
longer than a particular amount of time, it will not even 
consider allowing that phone to make a connection.

Q. Where did you find that information?
27
28

A. That's through my conversations with the engineers 
that design and maintain these networks.
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Q. That's not — okay. So you're saying that the 
engineers, even though the GSM tower, the specific range is 
21 miles, you're saying that that can be limited?

A. Absolutely.
Q. Okay. Now —
A. Well, can I clarify that? I don't mean — the tower 

still goes as far as it goes, but. the phone is not allowed to 
connect to the tower because it's too far out distance wise, 
the carrier won't allow it based on their program.

Q. Okay. But —
A. It doesn't change the ability for the tower if it’s a 

full out to reach that distance.
Q. So the towers in this case were GSM towers and the 

max range that they could reach would be 21 miles; correct?
A. Correct.
Q. And you don't have any information before us today 

that said it was limited in any manner — in these three 
cases; correct?

A. Correct. Other than the fact, like I said, the big 
barometer is where is next closest tower, how far away it is. 
That would be again your boundary of how far you would expect 
the phone to still travel and still connect to that tower.

Q. Right. But it’s not about the closest tower. It's 
about the clearest.

A. But if you put towers between you and another tower, 
there's very little possibility that that tower is still going 
to remain the best, clearest signal.

Q. Where do you get that information?
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1 A. Again, that's through my conversations with the
2 engineers that design the networks.
3 Q. Okay. Now, in' this case we were looking at cell site
4 data from 2011; correct?
5 A. Correct.
6 Q. And did you have any part of designing this
7 particular cell network?
8 A. No.
9 Q. Did you have any part in planning how many calls went

10 through the towers in question?
11 A. No.
12 Q. Did you have any part in the analysis or planning
13 regarding how to place cell towers in a general area?
14 A. No.
15 Q. Now, antennas — well, let's talk about the sectors
16 actually first. So cell sites or cell towers, same thing;
17 right?
18 A. Correct.
19 Q. They're divided into sectors in order to increase the
20 cell phone use or capacity. We kind of chatted about that;
21 right?
22 A. Right.
23 Q. Now — and as you mentioned earlier, and I want to
24 talk a little bit more about it, we talked about these 
25 antennas; right? And there are multiple antennas on a cell
26 tower; correct?
27 A. Potentially, yes.
28 Q. And then the radiation power — excuse me, radiation
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1 pattern extends to the front, to the sides, to the rear; is
2 that correct?
3 A. For each tower?
4 Q. Yes.

A. Yes.
6 Q. And then there’s lobes on each of the antennas as 
7 well?
8 A. Yes.
9 Q. Okay. And so with that being said, there's an

10 overlap of the signal range; correct?
11 A. Correct.
12 Q. Because there's all these antennas lobes and all that
13 stuff; right?
14 A. Correct, yes. The radio waves don't travel in
15 straight perfect lines.
16 Q. So what is sector overlap? What is that? What does 
17 that mean?
18 A. Well, it's just, again, as you have an individual 
19 tower, if you divide it into three separate sectors, they’re
20 going to be portions where those sectors actually meet just
21 like you would like a sprinkler in your yard where there’s
22 overlap of water; because if you don't have the overlap and
23 you are standing in that unwatered area, it's a dead spot and 
24 cell phone companies don't want dead spots.
25 Q. And that would be — and that's where I was going to
26 go, and that's important to diminish these dropped calls -­
27 A. Correct.
28 Q. -- when you are on the phone and then all of a sudden
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it just ends; right?
A. Correct.
Q. Okay. But then doesn’t — with the sector overlap, 

obviously it being helpful and it being a design feature, 
doesn’t it also diminish our confidence in the directionality 
of the R.F. or the radio frequency, the signal origin?

A. No.
Q. Well, we can't be certain that a front lobe radiation 

has locked into our cell phone signal, could be a side lobe or 
a back lobe; correct?

A. Well, we know what sector the phone connected to.
And we work backwards from that. So we know based on the 
tower and the sector the phone connected to, we look at that 
particular directionality and figure out a general location of 
where that phone could be. Could it be 5 percent or
10 percent outside of that solid line on my exhibit, yes, that 
would be part of what we talked about that sector overlap.

Could it be at or maybe 50 feet behind the tower and still 
connect to that sector? Yes, that's kind of that rear lobe 
piece. But that's such a small space compared to the overall, 
you know, 3-mile area that that image is depicting.

So really the way to do it is to look at what tower was 
used and work backwards as opposed to where could the phone be 
and which tower would it connect to. We know which tower the 
phone connected to because it says on the records and it's a 
lot easier to work that way as opposed to guessing.

Q. The tower that extends that, it can extend over 
20 miles, the range?
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A. Yes. None of these extend 20 miles. But yes, a 
tower that could potentially extend 20 miles, yes.

Q. And isn't it true, though, that sectors are actually 
oval shaped and not pie shaped as your map shows?

A. Well, that's oversimplification as far as oval shape. 
It really depends again on that sector overlap. And it's not 
only on an individual tower, it's the tower across from it 
that's radiating signal back to it, and those radio waves are 
kind of meeting. And depending on a whole host of different 
issues, -geographical, what other — whatever other 
obstructions there are, those are going to have, you know, 
different coverage patterns.

So there may be more L-shape if there’s a large land 
obstruction or there could be more — there are propagation 
maps, which I guess the engineers for these phone companies 
that use mathematical equations to try to identify generally 
what these towers would cover. It's more kind of globular, 
almost kind of like if you knocked over a glass of water, it 
would radiate out in every direction and kind of —

THE COURT REPORTER: Please slow down.
THE WITNESS: — radiates out in every direction —
THE COURT: You are not slowing.
THE WITNESS: Sorry.

BY MS. FREEZE:
Q. The —
THE COURT: Wait, wait. I interrupted the witness because 

he was speaking too fast, and -­
MS. FREEZE: I think he answered the question. I would
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1 just —
2 THE COURT: I’m going to let him finish the answer if there 
3 was an end to it. Just slow. I mean if there was more to it.
4 I said it wrong.
5 THE WITNESS: Essentially it's going to settle wherever it
6 settles. And based on the terrain and other things and
7 obstructions that are surrounding it.
8 BY MS. FREEZE:
9 Q. So the sector overlap, why isn't there this overlap

10 in your maps?
11 A. Because we're showing one sector and it's meant to
12 show the direction the sector faces as opposed to the exact
13 footprint of the sector.
14 Q. And so when you say — so the towers — I haven't —
15 well, how many towers are in the area in question; do you
16 know?
17 A. Which area in question?
18 Q. The Virginia — do you know how many towers are in
19 Virginia?
20 A. I haven't counted, but it's probably a thousand.
21 Q. Do you know how many towers are in Washington, D.C.?
22 A. I haven't counted.
23 Q. Now, when you know where the tower — so you kind of
24 get an idea where the tower is when you get these call detail 
25 records; right?
26 A. Well, we get the location where the tower is, yes.
27 Q. Right. And so — but you don't know where the phone

28 is.
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1 A. Correct.
2 Q. The maps that you're showing are tracking the towers,
3 not necessarily where the phone is; correct?
4 A. They're tracking the towers that the phone connected
5 to, correct.
6 Q. Okay. Now, do you know exactly where the antennas
7 were angled back in 2017 on these towers?
8 A. Again, yes, based on my comparison of the two tower
9 lists, the one in January 2017 and the one in July 2017, the

10 locations, the azimuths are identical.
11 Q. But those — those antenna locations, they are not
12 included in the call detail records, though; right?
13 A. What do you mean?
14 Q. The location of the actual antennas, how they are
15 angled, that's not included in the CDR's; right?
16 A. Yes, that's the azimuth. So T-Mobile does pull that
17 information in, but they're pulling it from that tower list
18 that I was talking about.
19 Q. Okay. And with regards to — just one second.
20 And then with regards to signal strength, that can be
21 affected by distance and obstructions, things like that;
22 correct?
23 A. Sure.
24 Q. And I think you had said this before. A cell phone
25 is in constant communication with multiple towers wherever
26 it's actually turned on; correct?
27 A. Well, it’s continuously checking in with the network.
28 It's not in contact with multiple towers until it's actually
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1 engaged in actually a call, and the reason for that is they
2 want to create a list of nearby towers so they know which
3 potential tower to hand off to based on their own proprietary
4 decision-making process on their engineering end.
5 Q. So your testimony is that it's only when it makes the
6 call that it — that the tower takes the information even with
7 it just being on the tower that doesn't access its
8 information?
9 A. No, I said it's continuously checking in, but it

10 doesn't need to check in with seven towers at the same time.
11 It checks in with the tower that's providing the strongest
12 signal letting it know where it is and vice versa.
13 And then once that call is initiated and brought into the
14 actual network, now it's concerned about what towers are
15 nearby. That may not be the best signal, but are potential
16 towers for the phone to connect in the event they start
17 moving.
18 Q. Right. And you continue to say the strongest. But
19 it — again, it goes off that ratio of the clearest; correct?
20 A. I think I kind of use those words interchangeably.
21 Clearest, strongest are the same.
22 Q. Your testimony is that clearest and strongest are the
23 s ame ?
24 A. Correct.
25 Q. Based on your training and experience?
26 A. Correct. It's looking for the best signal.
27 Q. Okay. Now, do you know what a switching system is

28 within a network?
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1 A. Yes.
2 Q. What is that?
3 A. That's, again, kind of like the operator. It's the
4 computer hub that's controlling the routing of calls as they
5 connect the towers and route through their network to other
6 users or other phone subscribers.
7 Q. Okay. And did you work with the switching system in
8 the network with the T-Mobile?
9 A. Like was I employed there?

10 Q. Did you work with them at all directly or get any
11 information directly from them?
12 A. No. We got the records straight from T-Mobile.
13 Q. And the switching system can move a call wherever
14 there is room within the range of that cell phone's radio
15 signal; correct?
16 A. Once it’s connected on an actual call, correct.
17 Q. And the call detail records that you looked at in
18 this case, they didn't have any indicator specifically
19 regarding the range of any of the phones; correct?
20 A. Of the phones, no, just identifies what tower and
21 sector the phone connected to.
22 Q. Because I noticed you kept saying one to three miles.
23 But we've discussed that the range is 21 miles. So can you
24 explain to me —
25 A. Maximum range can be 21 miles. However, in actual
26 practice in urban areas in the one to three miles I referred
27 to in San Diego County is typically the maximum range you
28 would see for a tower in San Diego County for a phone to
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1 connect to it.
2 Q. But that’s here in San Diego, not the towers in
3 question.
4 A. Well, the networks operate the same. AT&T operates
5 the same here as it does anywhere in the country, same with
6 T-Mobile and Verizon.
7 The issue at hand is more about where are the surrounding
8 towers, how far apart are they, and that would then either
9 narrow or expand how far away a phone can be from that tower

10 and still connect to it. Again, still operating under the
11 21-mile maximum distance the phone could probably be.
12 Q. And so really the point — where you start with these
13 towers and getting all this information is from the CDR’s
14 themselves?
15 A. Correct.
16 Q. That's your starting point; right?
17 A. Correct.
18 Q. And in this case, do you have the original CDRA? Oh,
19 just a copy.
20 A. What do you mean?
21 Q. Like how did you obtain the call detail records?
22 A. I was provided the call detail records via e-mail.
23 Q. Now, in the call detail records, though, there was an
24 issue with the alleged first call from June 4th. Are you
25 familiar with that situation?
26 A. Yes. So there wasn't an issue. It was just that at
27 the time that the records were produced, which was after July
28 of 2017, T-Mobile had renumbered a switch. And so when they
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1 were trying to pull in the location of the tower, it didn't
2 match; so they left it blank or off of the records so the
3 tower was identified and the switch was identified, but
4 T-Mobile couldn't find a match.
5 So what I did is I went and found or — and reviewed a
6 list from January of 2017, and based on the previous name or
7 number for the switch and cell tower, I was able to map the
8 actual location of those towers, which is the same towers that
9 were being used after the renaming.

10 Q. Okay. But wouldn't the — not being able to identify
11 that tower in the OCR's that were provided, wouldn't that put
12 into question the reliability potentially of the CDR's that
13 were provided?
14 A. No. It just — if you understand how the phone
15 companies work and how the engineering site works, it's just
16 ' another cue that you need to take another step and find out if
17 there's a renumbering. I had it happen a number of times in
18 cases that I worked.
19 Q. Now, with regards to looking at this tower frequency
20 chart, I think it's Exhibit 20 for the record, you — you
21 prepared that tower frequency chart, I think you said, with
22 your looking at the CDR's and using a mapping software, I
23 think you said — is it Tower Tracker and then Google Earth?
24 Is that how you put everything together?
25 A. Correct. So the actual — the pie wedges and the map
26 is from Google Earth and Tower Tracker. And these charts are
27 just simply an Excel calculation adding up frequency and
28 counting the amount of times that these events occurred.
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Q. And so the location of rank, meaning tower number; 
correct?

A. No. Rank meaning the most frequent being No. 1 all 
the way down through 10 being the 10th most frequently 
connected to tower.

Q. I misspoke. I meant when we were looking at all 
these exhibits you had it, like, No. 1, No. 2.

A. Yes, so sorry.
Going into subsequent slides, the No. 1 means the

No. 1 most frequently used tower; No. 2 is the second most and 
so on.

Q. Thank you.
Okay. And so then you are given some potential addresses, 

relevant addresses to map in relation to these tower 
frequency — tower ranges, if you will; is that correct?

A. Correct. So I use the case reports to identify one 
of them and then obtain other addresses based on the names 
that appeared in those reports through the Virginia Department 
of Motor Vehicle.

Q. Okay. And so you were told about an address that was 
in Arlington, Virginia; correct?

A. Correct.
Q. That was provided to you reviewing all those reports 

and stuff?
A. Correct.
Q. And that would be rank No. 3 — or no, excuse me, 

rank No. 4 used approximately around 3 percent of the time; is 
that correct? Am I reading that right?
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1 A. You are reading it correct. What I talked about
2 where there was no activity at that particular tower or sector
3 during almost the entire month of June. So that 54
4 connections occur within a span of, I believe, six days.
5 Q. Okay. So the Arlington address that's in question is
6 it's connecting to that tower 3 percent of the time?
7 A. Correct.
8 Q. Okay. And this isn't my normal area, so I'm learning
9 as well. Okay. So — and then this address. But then when

10 you did a check through the Department of Motor Vehicles, the
11 address that was actually associated with Mr. Bathen was on
12 Green Ash Court in Springfield, Virginia; correct?
13 A. Correct.
14 Q. Okay. There was no record that you could find of
15 Mr. Bathen living on — in Arlington on Kentucky Street;
16 correct?
17 A. Other than the statement that was —
18 Q. I'm not asking about the statement with regard —
19 THE COURT: You have to let the witness answer.
20 THE WITNESS: Correct. That was a statement he provided to
21 the bail agent was the address. That's the information that I
22 have where that came from.
23 BY MS. FREEZE:
24 Q. Okay. That's the only connection that you — that
25 you have when you were doing all of this investigation and
26 preparing all this information together. The only information
27 that connected Mr. Bathen to this Arlington street address
28 that you were being told was through a bail bond conversation;
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correct?
A. Correct.
Q. Okay. And the DMV document that you were looking at, 

I think it's over here, part of your packet, does it say how 
long he's resided at that address?

A. I don't believe so.
Q. And that when you access — how do you access that 

through the DMV? Do you have to get, like, a search warrant 
or how is that provided?

A. It's a computer database. So we have obviously law 
enforcement credentials to log in and access it through that 
database so we can pull records from those entities throughout 
the entire country.

Q. Okay. And then the address in D.C., you were never 
actually provided an employment address or a work address for 
Mr. Bathen; correct?

A. Correct. That was based off the name of the company, 
a search of that company and where they are located.

Q. Okay. And when you search that company, that 
nonprofit agency, fair to say that there's hundreds of offices 
throughout the globe?

A. To be honest, I don't recall. That's the address 
that I came up with for that specific company.

Q. Isn't that true that's where the headquarters is?
A. That may be how I used it. I don't remember exactly. 

But that was the address that I associated with that company.
Q. Okay. And there was no information that's ever been 

provided to you that Mr. Bathen works at the headquarters of
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that nonprofit agency; correct?
A. I don't have that information, no.
Q. And then the relevance with regards to his —
THE COURT: Okay. I'm going to — let me talk to counsel 

about scheduling. We are past the noon hour. I was — let me 
talk to counsel.

And ladies and gentlemen, I'll be excusing you for lunch 
as soon as we figure out when you're coming back.

(Sidebar; unreported.)

THE COURT: All right. Ladies and gentlemen, I think 
Ms. Freeze is just about finished. It's just going to be a 
couple more minutes. So with your patience, I'm going to have 
her finish her questioning so this witness can be excused. 
BY MS. FREEZE:

Q. And then, Mr. Holmes, the third address that you used 
you believe to be the address of Mr. Bathen’s mother; correct?

A. Correct.
Q. And that was pulled from DMV records?
A. Correct.
Q. Did you also have a chance to listen to the jail call 

where Mr. Bathen tells the bail agent where she lives 
actually, provides the address?

A. I believe that was in there as well, yes.
Q. Okay. And that's in the Bay Area in Northern 

California?
A. Yes.
Q. Okay. Did you plug that address into these to find 

out the location? Obviously not; right?



447

1 A. It's clear across the country. No, right.
2 Q. Exactly.
3 Thank you. I think that's it. Just one moment.
4 And did you ever look at the location between — or in any
5 of your involvement with this case with regards to the
6 distance between the address in Arlington, Virginia and
7 Chula Vista, California?

A. The distance?
9 Q. Yes.

10 A. No. It's a long way.
11 Q. Like around 2,000, 3,000 miles?
12 A. If you say so.
13 MS. FREEZE: Nothing further. Thank you.
14 MS. SOMERVILLE: I do have a question, Your Honor.
15
16
17 ///
18 REDIRECT EXAMINATION 
19 BY MS. SOMERVILLE:
20 Q. You were just asked about the address in Northern 
21 California.
22 A. Correct.
23 Q. Were there any towers that were utilized in
24 California during this date range from the call detail
25 records?
26 A. No.
27 MS. SOMERVILLE: Okay. Thank you. Nothing further.
28 THE COURT: Anything further?
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1 MS. FREEZE: Nothing further.
2 THE COURT: May this witness be excused?
3 MS. SOMERVILLE: Yes, Your Honor.
4 MS. FREEZE: Yes.
5 THE COURT: Thank you very much.
6 All right, ladies and gentlemen. We're doing pretty well.
7 We're — we're not done, but we're just about done. I
8 anticipate that you will have the case late this afternoon for
9 deliberation.

10 But I urge you to keep an open mind. Don't form or
11 express an opinion. Don't talk to anybody about any subject
12 connected with this matter.
13 You have gotten a lot of information and some of you might
14 be curious and try to figure out how it all relates to cell
15 phones and that kind of thing.
16 Please stay off the Internet if you are curious. This is
17 not the time to research.
18 I'm going to have you return at 1:30. So it's a little
19 shorter break than usual.
20 Is that going to cause a hardship to anybody? Okay. I'm
21 getting all shakes no.
22 So with the admonition I've given you, I will excuse you
23 for our noon recess and I'll see you all at 1:30.
24 (The following proceedings were had between the Court

25 and counsel out of the presence and hearing of the

26 jury.)

27 THE COURT: All right. And the jury is gone. And I told
28 you I will see you all at 1:15. And we can just start with
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jury instructions. They're pretty straightforward.
Okay. Thank you very much.

(Lunch recess.)

(The following proceedings were had between the Court 
and counsel out of the presence and hearing of the 
jury.)

THE COURT: All right. What I propose to do, we do have 
one proposed defense jury instruction.

We're on the record outside the presence of the jury.
I propose this. Okay. So my thought in the time we have 

is just to go through the regular jury instructions. There's 
one special jury instruction proposed. And if we have time, 
we will get to that at this point.

I'm going to tell you if I tend to give it. And so if you 
have an objection, let me know. If I don't hear, then I'll 
assume there's no objection. Most of these are standard 
instructions. They all are actually. I'll give 200. 
Crossing out in the first paragraph.

MS. SOMERVILLE: I'm ready. Sorry.
THE COURT: The bracketed sentence. Each of you has a 

copy.
MS. SOMERVILLE: Oh, okay.
THE COURT: Other than that, I will give it.
I will give 201.
202, the last paragraph will read, "At the end of the 

trial, your notes will be collected and destroyed."
Did you e-mail these, Ms. Somerville?



450

1 MS. SOMERVILLE: No. But I can. I have them with me.
2 MS. FREEZE: Did you skip over 201, Your Honor? I'm sorry.
3 THE COURT: Nope. I said yes to 201. 207, yes. 220, yes.
4 222, yes. 223, yes. I give 224 or 225, not both. If
5 it's — if the circumstantial evidence is just for intent or
6 mental state, I give that. If it's for intent or mental state
7 and something else, I give 224 pursuant to the bench notes.
8 MS. SOMERVILLE: It's for everything, Your Honor, for I.D.
9 as well, so —

10 THE COURT: 224.
11 MS. SOMERVILLE: Thank you.
12 MS. FREEZE: So 225 is not going to be read?
13 THE COURT: Not going to be read.
14 226, going to the second page. I understand,
15 Ms. Somerville, you are going to rest; is that correct?
16 MS. SOMERVILLE: Yes, Your Honor. Subject to the
17 receipt — I have also the call detail records on a CD with the
18 certificate from the custodian of records and then I will be
19 resting.
20 THE COURT: You know, I was wondering about that because
21 they were all being talked about in response to a search
22 warrant.
23 MS. FREEZE: Yeah, that's good to know.
24 MS. SOMERVILLE: Yes.
25 THE COURT: Okay. That's so funny. All right. On the
26 second page of 226, there's a number of bracketed items.
27 Got it?
28 MS. FREEZE: The third page; right?
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1 THE COURT: I have it as the second page of 226, the
2 bracketed.
3 MS. SOMERVILLE: Oh, bracketed on Page 3 as well.
4 THE COURT: Okay. Yes, okay. Thank you.
5 Any of those bracketed items that you want to leave in?
6 MS. SOMERVILLE: I don't know that any of them need to be
7 left in based on the evidence that was given.
8 MS. FREEZE: I think the — the only one that wouldn't
9 apply would be "has a witness been convicted as a felony." I

10 think they all apply.
11 THE COURT: No. What is the character for truthfulness.
12 Admit to being untruthful. Engage in other conduct that
13 reflects on his or her believability. Promised immunity or a
14 leniency.
15 MS. FREEZE: Not the last one.
16 THE COURT: Who's been convicted of a felony?
17 MS. FREEZE: Oh, I'm sorry. Are we talking about taking it
18 out or keeping it in?
19 THE COURT: No, taking it out.
20 MS. FREEZE: I'm saying taking out the felony reference.
21 THE COURT: But the other ones, how do they apply, the
22 bracketed ones?
23 MS. FREEZE: Admit to being untruthful?
24 THE COURT: Yes. Who admitted to being untruthful?
25 MS. FREEZE: Yes, I guess not outright, but I guess that
26 can go to a different type of jury instruction. But I mean I
27 think when you — any time there is impeachment or any type of
28 questioning pointing to a witness doing something that he or
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she admitted to not doing and then showing that they did do it, 
I mean I think the jury should —

THE COURT: I don’t think — I don't know of any such 
evidence. If you are trying to talk about Dr. Jacobs — 
they — they didn't remember some dates very accurately. I 
didn't find — I didn't find her to be either untruthful or 
admitting to being untruthful.

But I think that first bracketed, if you are arguing that 
other evidence prove or disprove any fact about which the 
witness testified, so if you want to use that for your 
impeachment of her, but she didn't admit to being untruthful 
and I don't think you — unless you give me an example of 
where she was untruthful.

MS. FREEZE: Well, I think specifically she said she never 
gives out her cell phone number. I mean that's just an 
example. She said she — she was clear on direct examination 
she never gave out her cell phone to clients, and then on 
cross-examination she admitted she gave my client her cell 
phone number.

THE COURT: I think that she gave them at times, that it 
was not her practice to do it, and then she said in 
cross-examination that she gave it when she was doing the phone 
counseling. But that's my recollection.

MS. SOMERVILLE: Yes. Yes, that is my recollection too. 
And the only time I've ever had this given is when a witness 
actually says, yeah, I lied to the cops or yes, I lied in this 
situation. I think that is what that is intended for.

MS. FREEZE: Okay. That’s fine. I'll submit to the Court.
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THE COURT: So I'm going to take all of these out. I'm not 
even sure about "did other evidence prove or disprove any fact 
about which the witness testified," but if you'd like that in 
so that as a — your argument that you impeached her with that 
e-mail that said she gave her cell phone, I'll leave that in.

MS. FREEZE: Thank you, Your Honor.
THE COURT: The others come out. On the third page, 

there's no character evidence of — that should come out. And 
you are not introducing any — expecting to introduce character 
evidence?

MS. FREEZE: No, Your Honor.
THE COURT: We can leave the next paragraph in about 

remembering.
MS. SOMERVILLE: Yes.
THE COURT: And then are you saying that you think

Dr. Jacobs deliberately lied? Do you want that last paragraph?
MS. FREEZE: No, I don't think she deliberately — oh, 

yeah, yeah. Maybe this. Right. I mean I would ask to keep 
that in, but I'll submit to the Court.

THE COURT: Okay. All right. No, I don't want to get in 
the middle of your argument. It's just if you don't think 
there's any evidence to support it, I won't give it, but that's 
fine.

I'll give 251, 300, 301, 302, 303.
MS. FREEZE: I don't think —
THE COURT: That’s the new one that I asked for.
MS. FREEZE: I'm sorry. And I forgot I printed it out.
MS. SOMERVILLE: I brought copies.
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THE COURT: Did you?
MS. SOMERVILLE: Yes.
THE COURT: It’s a limited purpose. The evidence was 

admitted for a limited purpose.
MS. FREEZE: Yes, thank you. I saw that electronically. 

Failed to print it out. Thank you so much.
THE COURT: Okay. So I'll give that.
I'll give 318.
332, I don't think the last two paragraphs apply. I don't 

think there was a hypothetical, was there?
MS. SOMERVILLE: I did ask, you know, if someone made a 

call from here and went to L.A. sort of.
THE COURT: Okay. We'll leave it in. And the last, I 

don't understand. You are going to have competing expert 
witnesses on any particular subject?

MS. FREEZE: Well, I just have my expert that's going to 
testify as to the cell phone tower science.

THE COURT: Oh, I thought you said you were having 
Dr. Murphy come in.

MS. FREEZE: Oh, I'm sorry, Your Honor. I misspoke. So 
Dr. Murphy, it was with regards to my client's mental health, 
but he's not going to be testifying. The only expert I have is 
my cell phone, Manfred Schenk.

THE COURT: Oh, okay.
MS. FREEZE: During my —
THE COURT: I misunderstood. I thought you were calling 

him as of yesterday so I was confused. So I will leave the 
last paragraph in.
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1 355 I will give.
2 357, I'm not sure what this applies.
3 MS. SOMERVILLE: It doesn't, Your Honor. I realized I put
4 it in there and it should be taken out.
5 THE COURT: So it's withdrawn?
6 MS. SOMERVILLE: Yes.
7 MS. FREEZE: Your Honor, Ms. Somerville provided me 333 as
8 well today. Is that in Your Honor’s packet?
9 MS. SOMERVILLE: Opinion testimony of a lay witness.

10 THE COURT: Oh, yes. I asked for that. Yes, I'm going to
11 give that just because I think lay witness — thank you.
12 • MS. SOMERVILLE: I have a copy, Your Honor, as well. I saw
13 the e-mail where it should have — where defense counsel was
14 requesting that it include not just one witness, but —
15 THE COURT: Oh, it should be witnesses.
16 MS. SOMERVILLE: Yes. And I have a copy of that, so if the
17 Court would like that.
18 THE COURT: Thank you. I would. I probably would have
19 corrected it when I read it, but I appreciate it that I don't
20 have to make written corrections.
21 Oh, which reminds me. On 200, did I? No, that's right.
22 Never mind.
23 358 I will give. And 359.
24 MS. FREEZE: I don’t have —
25 THE COURT: That's a new one too. You don't give 358
26 without 359.
27 MS. FREEZE: 350 — 333.
28 MS. SOMERVILLE: Here, I have a copy of it.
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MS. FREEZE: Got it. Thank you.
THE COURT: 360, I'm not sure since Dr. Murphy is not 

testifying that you need this.
MS. FREEZE: No, I have an expert, Your Honor.
THE COURT: I know. But Dr. Murphy — not — that would 

be — I would think that's what the 360, the statement to an 
expert, that would be somebody who interviewed Mr. Bathen, but 
I don't think Mr. Bathen made statements to your expert.

MS. FREEZE: Oh. Right, correct.
THE COURT: Correct.
MS. FREEZE: Correct. So we can get rid of this one.
THE COURT: Correct. He did not.
MS. FREEZE: Sorry.
THE COURT: So —
MS. FREEZE: Getting mixed up. My eyes are burning. I 

have bad allergies, so I apologize.
THE COURT: 370 I'll give.
1300, I would pose that in Element 1 we change it to 

unlawfully kill or unlawfully cause great bodily injury to 
Carolyn Jacobs and/or her daughter because I think only one of 
the phone calls went to mention of the daughter.

MS. SOMERVILLE: It does. And you know, actually I was — 
when I was looking at this last night, I thought we could just 
remove the daughter because further down it actually mentions 
immediate family members.

THE COURT: I think that's better.
MS. SOMERVILLE: Yes.
MS. FREEZE: I was going to say the same thing. Thank you.
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THE COURT: Otherwise, it looked good to me.
3500, I don't think it applies because you've only proved 

one act for each of the counts.
MS. SOMERVILLE: Right. And I think I had just put it in 

because there were multiple threats within each threat, but I 
don't think that's the situation here.

THE COURT: Yeah, I don't think it's appropriate. So are 
you — do you want me to refuse it?

MS. SOMERVILLE: I'll withdraw it.
THE COURT: Withdraw.
3515 will be given. And 3550.
We are at 1:30. So why don't we go ahead, and then we’ll 

certainly discuss your proposed jury instructions at a break 
we'll take right before at the end of the evidence.

MS. FREEZE: Great, Your Honor. And I'm not sure, I did 
bring the case that I — I know I cite several cases, but I 
brought the most recent one. If the Court —

THE COURT: Let's talk about it later.
MS. FREEZE: Okay.
THE COURT: All right. And —
MS. SOMERVILLE: Would you like me to address these later 

when I'm moving all the exhibits into evidence or before I 
actually close my case? I was just —

THE COURT: I think you have to. Unless there's a 
stipulation, I think you have to actually —

MS. SOMERVILLE: Okay. I will.
THE COURT: — introduce the — the verified business 

records.



458

1 MS. SOMERVILLE: That's fine. And if it's acceptable to
2 the Court, I'll just describe obviously what each of the items
3 are.
4 THE COURT: I mean if it's stipulated to, then we don't
5 actually even need to do it in front of the jury, but it's your
6 burden of proving, so —
7 MS. SOMERVILLE: That's fine. I'll just make my request to
8 admit them.
9 THE COURT: Okay. All right. And with that, is everybody

10 ready for the jury to be brought in?
11 MS. FREEZE: Yes.
12 THE COURT: If they — we can make sure they are all here
13 first, Deputy.
14 Robert, if not, we can talk about that last jury
15 instruction.
16 (The following proceedings were had in open court in

17 the presence and hearing of the jury.)

18 THE COURT: All right. We're back on the record with
19 everyone present.
20 And Ms. Somerville.
21 MS. SOMERVILLE: Yes, Your Honor. The People have no
22 further witnesses.
23 However, we do have Court's Exhibit 33, which is a
24 custodian of records document from T-Mobile Metro PCS
25 certifying that the records were made at or near the time of 
26 the occurrence of the matters as set forth by or from
27 information transmitted by a person with knowledge of those
28 matters, that such records were kept in the course of
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regularly conducted business activities.
The business activity made such records as a regular 

practice. And if such record is not the original, such record 
is a duplicate of the original.

(Court's Exhibit No. 33 was identified.)

We also have Court's Exhibit 34 for identification, which 
is a CD that contains the call detail records and the billing 
information that was provided from T-Mobile as referenced in 
Court's Exhibit 33.

(Court's Exhibit No. 34 was identified.)

And with that, subject to the receipt of all the exhibits, 
we would rest.

THE COURT: All right. Thank you.
Ms. Freeze.
MS. FREEZE: Yes, Your Honor. And then at this time, I'd 

like to make a motion outside the presence of the jury.
THE COURT: We'll reserve on that.
Call your next witness.
MS. FREEZE: All right. Thank you, Your Honor.
The defense would like to call Manfred Schenk, 

S-c-h-e-n-k. Schenk.
THE CLERK: Do you solemnly state under penalty of perjury 

that the evidence you give in this matter, shall be the truth, 
the whole truth and nothing but the truth?

THE WITNESS: I do.
THE CLERK: Please have a seat at the witness stand.
For the record, please state your full name and spell it.
THE WITNESS: My name is Manfred Schenk, spelled
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1 M-a-n-f-r-e-d, S-c-h-e-n-k.
2 THE CLERK: Thank you.
3 MS. FREEZE: Thank you, Your Honor.
4
5 MANFRED SCHENK
6 called as a witness on behalf of the Defense,

having been first duly sworn, testified as follows:
8
9 DIRECT EXAMINATION

10 BY MS. FREEZE:
11 Q. Good afternoon, Mr. Schenk.
12 A. Good afternoon.
13 Q. What is your profession?
14 A. I am a mathematician by training, and I’ve been
15 working in the area of systems development and computers and
16 network analysis and things of that particular nature for 50
17 years.
18 Q. Okay. And what company do you currently work for?
19 A. I work for an organization called Cherry Biometrics.
20 Q. What do you do for Cherry Biometrics?
21 A. Cherry Biometrics is an organization that deals in 
22 authentication and — and identification software and hardware
23 products.
24 Q. And what are some of the things that you've worked on
25 in your career?
26 A. Oh. In the area of radio frequency technology, I've
27 worked in various, various projects. Two of them for the
28 Navy, one for the Air Force and — and another one for NASA.
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Q. Okay. And what kind of — you said that you are a 
mathematician; is that correct?

A. Correct.
Q. And where did you obtain your degrees?
A. I started out in the area of engineering in North

College of Engineering, which is now called New Jersey 
Institute of Technology. And I have an associate degree in 
engineering from there.

And then I switched to — my major to mathematics and went 
to Rutgers University in order to get a bachelor's degree in 
mathematics.

And subsequent to that, I went to the University of 
Michigan and got a master's degree in mathematics.

Q. Thank you.
And are you involved — or are you involved in any 

memberships?
A. I am involved in two areas, specifically, the 

Institute for Electrical and Electronic Engineers, commonly 
known as the IEEE, which is an organization of about 400 — I 
think about 440,000 members, and I'm a member of that 
particular organization.

And specifically in the area of communications technology, 
this also — it's subgroups there, and that's — that is a 
specialty area that — that I'm associated with.

California also has an organization that's trying to — 
trying to understand the telecommunications field and whatever 
else and they are an organization called California Wireless 
Association.
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1 Q. And what kind of organizations have you worked with?
2 A. Lots of organizations. Specifically, I started out
3 at I.B.M. and subsequent to that I worked for Western Union,
4 and also ITT, which is International Telephone and Telegraph.
5 They are a cell phone provider company in the international
6 sphere and arena.
7 Q. And you mentioned that you worked with NASA. What
8 did you do with NASA?
9 A. I worked on the lunar excursion module. That was the

10 descent stage that actually landed on the moon. And my little
11 contribution there was that I worked on the radar system that
12 represented the — essentially was a radar altimeter, and it
13 used the R.F. radio frequency signals and bounced them off the
14 moon in order to determine what the distance is from the
15 landing module down to the surface of the earth. So my — my
16 little contribution there was called lunar landing radar.
17 Q. Thank you.
18 And what is -- are you familiar with the National
19 Institute of Standards in Technology?
20 A. Yes, I am.
21 Q. What is that?
22 A. It's the premier organization for the federal
23 government that develops international standards. I'm sure
24 you've seen on — there's equipment and things of that
25 particular nature where they have the standards or whatever
26 else, so this is the organization then, in fact, that develops
27 those particular standards.
28 And I happen to be a member. And with National Institute
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1 of Standards and Technology and I have — I have a chance to
2 load on those particular standards.
3 Q. Have you been qualified as an expert in court before?
4 A. Yes, I have.
5 Q. Okay. Now, moving on to the case in question. Are
6 you — I want to talk a little bit about call detail records.
7 A. Yes.
8 Q. What — are you familiar with call detail records?
9 A. Yes, I am.

10 Q. What are call detail records?
11 A. They are the records that a cell phone provider
12 keeps, maintains, collects for the — for activity on their
13 particular cell site, and there's a logging computer that logs
14 all of that information as traffic transit through that
15 particular system.
16 The main computer that panels all of your cell phone and
17 communications is called the MSC, which is the message
18 switching computer. So when I talk about an MSC, that's what
19 I'm talking about.
20 Q. And is it — so CDRs come from MSC?
21 A. Yes, the — well, it's probably not the MSC that, in
22 fact, is collecting that information. It's probably an
23 auxilliary computer that's also being controlled by the
24 message switching computer, but there is a logging computer
25 there that is keeping all — keeping all of these records.
26 Q. And the specific purpose for call detail records?
27 A. Well, they used to have a purpose 20-plus years ago
28 in the sense that if, in fact, you had a — a dispute about
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your bill or whatever else, you indicated that, in fact, you 
didn't make this particular telephone call, they used to 
charge you on a per-call basis and things of that particular 
nature. So telephone company couldn't, in fact, go back and 
advise you in regards to approximately where you made 
telephone calls from or whatever else.

But everyone is on a fixed plan at this particular point 
in time on unlimited services and all of that. So these 
records are what they call vestigial remain. They've been 
superceded by numerous other logging records and so they are 
historic remnants of a — of an activity that's more than 20 
years old.

Q. Thank you. And do you know how they — how law 
enforcement obtains CDRs?

A. They have to subpoena them. So they get a court 
order and they have to go to their cell phone provider that 
you are being serviced by and then they will ask in the 
subpoena, give me CDR records, your call detail records for 
that particular phone from — for such and such time period, 
whatever, that's how they do that.

And then what the cell phone provider does is they go to a 
large database of where they track where they have collected 
all of the cell phone in the information for all of their 
customers, and then they will extract that specific telephone 
number and then provide — provide a report of those 
particular — of that particular telephone number.

Q. Thank you.
And so besides the billing, what specifically is CDR
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1 providing? Is it just date and time of calls, things like
2 that?
3 A. Well, the information that's on there is, in fact,
4 date and time and what telephone call, what telephone number
5 call, what other telephone number and the duration and the
6 amount of time for that particular call, and then ultimately,
7 you know, whether the call was completed or not completed and
8 a host of other information.
9 But ultimately what's also recorded is the specific

10 equipment that was used in order to connect that particular
11 call. So now we're talking about — we're talking about an
12 antenna on a cell tower, and then we can determine the
13 location where that particular connection occurred.
14 Q. So, Mr. Schenk, so the CDRs can provide the actual
15 cell tower or cell site location?
16 A. The CDRs, in fact, have the connection point, your
17 wireless connection point where you connect to the network so
18 that particular antenna and tower location is, in fact,
19 captured in the call detail records.
20 Q. And have you ever — in your 50-some-odd-year
21 experience, have you ever seen call detail records that are
22 inaccurate?
23 A. Yes, I have.
24 Q. And inaccurate how?
25 A. Well, not all calls are completed properly. And so,
26 therefore, you may have -- in your logging function, you may
27 have information which says that — that you started a call at
28 some — a particular point in time, but for some reason or
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other it disappears and then it goes away, it gets lost in the 
system, in which case then you have abnormal call or 
uncompleted call or something of that particular nature.

And what the — what the cell phone companies usually do 
when those records too spurious or whatever else, they usually 
scrub them from the information that is, in fact, provided — 
well, in response to a subpoena.

Q. And so what is your concern when you find inaccurate 
information in call detail records?

A. Well, it leads to questioning the accuracy and the 
authenticity of that particular record. I mean law 
enforcement relies very heavily on this information, but 
sometimes when there's inaccuracies within the entire report, 
we must have some judgment in regards to how much validity and 
credence that we should, in fact, give to these particular 
records.

Q. Now, are call detail records, are they specific 
enough to pinpoint where a caller is?

A. No. That's — that's really, really the point. The 
accurate information that we have is where is the cell tower 
or cell site and possibly which particular antenna, in fact, 
that you've connected to. But that's — so that’s the 
connection point for your wireless signal.

However, the — it doesn't tell you — it doesn't tell you 
where the phone is located. So it's important that we must 
not confuse the location of the cell site with the location of 
the cell phone caller because those two points places whatever 
can be separated by more than 21 miles.
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And how do we know that? We know that because the — we 
mentioned earlier the National Institute for Standards and 
Technology is a governing agency which, you know, provides 
guidance in the area of cell phone and cell phone 
communication, and they publish back in 2007 and revised in 
2014 two documents which basically say the same thing, which 
is that — that the — that the distance, the range at which a 
caller can connect to a cell site, is — is in excess of 
35 kilometers, which translates to about 21.75 miles.

Q. Thank you.
And so with regards to where a — when a person makes a 

call on their cell phone, is the caller going to the nearest 
tower? Is it going to the strongest? Where is it? How is it 
determined what tower is used when an individual makes a phone 
call on their cell phone?

A. Well, it's pretty complex algorithm or whatever else 
and obviously some aspects of this complex algorithm are 
proprietary and different companies have different little 
tweaks on it or whatever else in order to distinguish their 
service from someone else.

But basically the — the — the cell signal goes out and 
contacts a multiplicity of towers within the area, and that 
information then is transmitted from the cell sites to the 
message switching computer. The message switching computer 
then performs a calculation in regards to what is the best 
quality and clarity signal context that, in fact, it can make 
at that particular instant in time, and there's three 
components that it mainly focuses on, which is what is the
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1 actual signal strength. So sometimes that's referred to RSSI,
2 which is received signal strength indicator.
3 Anyway, so it's based on signal strength. That's one
4 component.
5 And another component is what is the electronic noise for
6 level that exists within each individual site at that
7 particular instant. And then, in addition to that, is there
8 any interference, electronic interference component that, in
9 fact, is there.

10 So now we — it develops a ratio, and that particular
11 ratio is called SINR, which stands for that the ratio is the
12 signal divided by the interference plus the noise. So we come
13 up with a quality measurement for each and every single cell
14 site within the neighborhood vicinity, whatever else, of where
15 the cell phone caller is. And then the very, very best signal
16 ratio that, in fact, is established, that would be the
17 candidate for making that particular wireless connection.
18 Now, there's another little twist here, whatever else,
19 which is some cell phone companies have their own towers.
20 Some cell phone companies rents towers. If you have a choice
21 between using a tower, you know, that you own versus one that
22 you rent and you have to pay money for, well, you know, if
23 your signal quality is sufficiently good enough to do — you
24 know, to connect that particular call, then you know,
25 economics would dictate that, in fact, potentially you would
26 use your own tower rather — rather than pay for a rental
27 tower, you know, in the communication industry, it's called a
28 tariff for whatever else, but anyway it's basically a usage
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1 rental component.
2 So we are going to pick a tower that's a very, very clear
3 signal, that is to say, have very little interference and
4 hopefully low noise and a good quality signal strength but
5 also a cheap one, cheapest to the company, whatever else.
6 So the — the selection mechanism of actually choosing
1 which particular tower to use is — is not as trivial as is
8 typically made out to be that — which is to say, that your
9 cell phone goes to the strongest signal, no. I mean-that may

10 be true sometimes, but it's not necessarily true all the time,.
11 whatever else.
12 As I'm trying to explain, lots of little nuances and
13 complexities that are there.
14 Q. Thank you, Mr. Schenk.
15 So strength doesn't necessarily equal clarity?
16 A. That's correct.
17 Q. Now, in this case, did you have an opportunity to
18 review the call detail records that were subpoenaed from
19 T-Mobile?
20 A. Yes.
21 Q. And did you see that they were covering three phone
22 calls in June and July of last year?
23 A. Yes.
24 Q. Now, was there any concern regarding the accuracy of
25 these call detail records based on your training and
26 experience?
27 A. Yes. There was quite a number; actually, you know,
28 probably 11, 1200 records there. Many, many, many thousands
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or at least hundreds have also missing fields in them. You 
know, information that should be filled out but it isn't for 
some reason or other. It's blank, you know, and doesn't 
appear to be in any obvious explanation for those particular 
blanks.

And I also noticed that for many, many of the records, the 
duration time is scheduled to be in 60 seconds or whatever. 
So the implication being that that particular phone call is 
recorded by that particular call detail records, in fact, 
lasted 60 seconds. And it's easily demonstrably proveable, 
you know, from records that are around, the records that were 
interested in that, in fact, that that field cannot be 
accurate because, you know, there are records there that are a 
few seconds apart and whatever else, and obviously they can't 
be 60 seconds.

So — so we have lots and lots of errors of that 
particular nature there. And there's other errors there, as I 
said, that are blank, blank fields and there's no explanation 
as to why those particular fields are blank. So this T-Mobile 
record is a real sloppy records, whatever else.

Q. So I want to speak to you about the June — the first 
call in question from June 4th. Was there anything specific 
to that call that caused you concern with regards to the 
reliability of the CDRs?

A. Yeah. For instance, that's a typical example of 
where fields are missing. And in that particular case, what's 
missing there is the actual cell site and antenna that, in 
fact, connected that particular call. That field happens to
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be blank for that particular call. So there's an example of a 
particular call where — where information, in fact, is 
missing.

Q. Did you try on your own to try to find that tower?
A. Yes, I did. Not very successfully.
Q. Okay. Now, with regards to the second call on 

July 3rd of 2017, did you have an opportunity to review the 
call detail records and the location of the cell tower in that 
call?

A. I did, yes. And the interesting part about that 
particular one is the call detail record not only had the 
address of the identification number of the cell tower and 
the — and the antenna used, but it also had an address, a 
regular mailing address within the call detail record as well 
as a latitude and longitude; so you know, I mean, that's 
pretty accurate information.

However, the address that, in fact, is provided — was 
provided was 810 Vermont Avenue, I think, whatever it was, in 
Washington, D.C. Okay. So I went to Google Earth and I 
looked at Google Earth and I zoomed in on that particular 
building and turned out to be the Veterans Administration 
building two, three blocks from the White House, and I scanned 
over the rooftop off whatever else trying to find a cell site, 
and it's not obvious to me that there's a cell site.

Why would there be a cell site on top of a federal 
building, you know? I don't know. But anyway, I looked and I 
couldn't find one.

I looked across the street, 811, and lots and lots of cell
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1 site equipment there, but turns out that that belongs to
2 Sprint, doesn't belong to T-Mobile, at least the majority of
3 it, whatever.
4 So I went further, and I looked, I went to the FCC. FCC
5 main function is in order to make sure that frequencies are
6 controlled and people don't interfere with each other, that’s
7 their main primary duty, whatever. So they keep a pretty
8 accurate record in regards to transmitters, you know, what is
9 transmitting information or R.F. signals, radio frequency

10 signals.
11 And I looked at the database, and I think I put in a
12 search query function in order to putting 810 Vermont Avenue
13 Northwest, I guess, whatever it was — anyway, whatever, and
14 did a search for 1-mile radius around that particular
15 building. And they could not come up with — in a — I could 
16 not come up with a cell site and I could not come up with any 
17 antenna transmitting capabilities from 810 Vermont Avenue.
18 So, as I said, I mean I did find some across the street at
19 811, but the majority of that equipment was from a different
20 company, was from Sprint. It was not associated with
21 T-Mobile.
22 So, anyway, bottom line is do I have doubts about the call
23 detail records that, in fact, T-Mobile submitted? Yes, I do.
24 As I have just explained, I have, you know, very serious
25 questions in regards to the accuracy of that particular
26 address.

27 Q. Thank you, Mr. Schenk.

28 And I think I might have with regards to there was the —
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1 just so we're clear, there was the three calls, correct, that
2 you — that you've been presented this information in this
3 case; correct?
4 A. That's correct, right.
5 Q. And two of the calls actually had a location, but
6 there was one call that — there was one CDR report that
7 couldn’t find the location, and that's the one that you were
8 just testifying to; correct? Or is it the second call?
9 A. No, I think there were two calls on the 3rd of July

10 and one call on the 5th of July and utilized one that had no
11 address information was the one on June 4th I believe is —
12 Q. Correct.
13 A. — what you were referring to earlier.
14 Q. Thank you.
15 Now, with regards to these — I want to talk a little bit
16 about the sectors. They're divided into sectors. And what
17 are sectors, just briefly?
18 A. Basically antennas. And in order to increase the
19 capacity for each particular cell site, what the telephone
20 companies have done is they've — they put a three separate
21 antennas and then they angled the antennas in slightly
22 different directions in order to divide up the total amount of
23 volume of traffic, if you wish. So — but there's very large
24 amount of overlap between those particular sectors, so the
25 directionality that you can gain from those sectors and all
26 that is — well, it's certainly less than 100 percent,
27 whatever else because there's a great deal — there's a
28 significant amount of overlap between adjoining sectors. ;
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Okay. Now, why is that the case? Well, it is the case 
because of the way that antennas radiate out a signal. And 
the benefit to the cell phone provider and company is that if 
you're traveling through a particular sector then, then are 
you not — then you are not going to drop the call as it 
switches from one sector antenna to the neighboring sector 
antenna or whatever else?

So it works — it works through the benefit of the 
communications and the service and of the company and all 
that. And it gives you a very rough idea in regards to the 
(directionality of where a particular cell phone is located in 
relationship to the cell site.

Q. Thank you.
So I want to talk to you a little bit about that. So when 

you are looking at maps, were these sectors where the 
frequency is radiating, are they — is it a circle or is it 
more of a pie shape or how does that — how do you show that 
demonstratively?

A. Well, the way that we've shown that and where we get 
that information from is from the actual antenna 
manufacturers. They publish what they call the radiation 
pattern of their particular antennas. They have different 
antennas which cover different amounts of arcs of radiation, 
so we went to the antenna manufacturers and we extracted from 
there the radiation pattern and lobes, whatever, in fact, that 
they publish, and then subsequent to that we plotted on our 

maps the — what those particular patterns are.
And it's pretty clear that, in fact, if you put — if you
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1 put three of them together, you have — as I describe, you
2 have a significant amount of overlap between adjoining
3 sectors.
4 Q. Thank you.
5 So I want to show you — this is a document —
6 MS. FREEZE: Your Honor, may I approach?
7 THE COURT: Yes.
8 BY MS. FREEZE:
9 Q. This is a document that you prepared. Let me show

10 you.
11 THE COURT: Exhibit?
12 MS. FREEZE: Let me just show you this first.
13 THE COURT: Exhibit?
14 MS. FREEZE: I haven't marked it yet. Just one moment,
15 Your Honor.
16 I think we're at 40.
17 THE CLERK: Thirty-nine.
18 THE COURT: Are you going to have more than one exhibit
19 marked?
20 MS. FREEZE: Nope.
21 BY MS. FREEZE:
22 Q. Mr. Schenk, I am approaching you and have what’s
23 marked as Court's Exhibit 39. What is this document?
24 (Court's Exhibit No. 39 was identified.)

25 A. That is a radiation pattern for a specific antenna
26 that was utilized on — on July 3rd showing the extent of the
27 R.F. range, coverage range that is possible, scientifically
28 possible, for that particular telephone call.



476

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Q. And when — R.F. being -- what's that?
A. R.F. is radio frequency.
Q. And so this is where — so a phone call could have 

been made anywhere within this area and it would have 
connected to that tower?

A. Has the capability to connect to that particular 
tower, that's correct. That’s what the National Institute of 
Standards and Technology says in their guidelines, guidelines 
to forensic technology both in 2007 and 2014. So they 
indicate that the abilities is to connect your cell phone 
signal emanating from your cell phone can reach out 21-plus 
miles and reach that particular tower and then connect with 
that tower and you can have your communication via that 
particular tower, so that's the maximum range.

Now, that's calculated based upon what the wattage 
power — wattage is on your cell phone. Your cell phone 
operates normally .6 watts. And if you do the — the original 
calculations using frequency and speeds of light, whatever, 
which is what radio frequencies travel at, you can — and what 
the frequency, you can determine wavelength and distance and 
whatever and at that particular power setting, your cell phone 
signal actually goes out to 31.2 miles.

However, the cell phone companies said we don't want to 
handle signals that are that far away and so, therefore, in 
their compression technology they limit it, the amount of 
distance that that particular cell phone signal will, in fact, 
be serviced.

And so the digitization of those particular signals then
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1 came into the fact that they had to restrict the range of
2 signals down to a little bit more than 21 miles.
3 Q. And is there any meaning to the different colors?
4 A. Just in order to indicate the different sectors and
5 the purposes in order to show the very significant amount of
6 overlap that occurs between those particular sectors. So what
7 we have is we will typically show the main front lobe of
8 radiation pattern being emanated forth from — from your
9 antenna.

10 And — but there are also what they call side lobes
11 that — that are also radiated out from the antenna, and
12 there's even back lobes. So an antenna can radiate backwards
13 from its particular position, and we try to show that on — on
14 that particular map in regards to the — the different colors
15 and the different shapes; and that, as I indicated, we got
16 this information from the antenna manufacturers in regards to
17 what their radiation pattern ranges are.
18 Q. And —
19 MS. FREEZE: Just one moment. One moment, Your Honor. If
20 I may.
21 Your Honor, may I enter the well to see the numbers of the
22 exhibits?
23 THE COURT: Yes. Thank you.
24 MS. FREEZE: Your Honor, may I approach?
25 THE COURT: Yes.
26 MS. FREEZE: Thank you.
27 BY MS. FREEZE:
28 Q. Mr. Schenk, I am showing you what's been previously
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marked. These are copies of Court's Exhibit 24, 21, 24, 27. 
And these are maps generated by the District Attorney's Office 
regarding towers that were used in this case.

Can you explain the difference between this range of the 
pie shape and what issues you have with this range as it 
pertains to the analysis that you did?

A. Yes. In regards to the shapes of these particular — 
these are nice little pie-shaped or fan-shaped regions, 
et cetera, et cetera, that's not how a cell phone -- that's 
not how a cell site antenna actually radiates its pattern 
outward.

As I indicated on my map, it's more oval-shaped or the 
mathematical term accordion shape, but anyway essentially 
pretty close to oval shape, and so the shape that, in fact, is 
strong here is, in fact, inaccurate, whatever. And much more.

And, more importantly, there's no indication here in 
regards to what the range of the highlighted area here is. It 
invites you to assume that it's a very, very short distance. 
And certainly in the second case where we're talking about 
Washington, presumably Washington, D.C., it shows a range of 
one, two, three, four, five, six, seven, eight, nine, 10, 11, 
maybe about 14 blocks or, you know, approximately. So if you
go eight — if you go eight to 10 blocks per mile, you are
talking about maybe a mile and a half, whatever else, that's 
got nothing to do with — with — with 21 miles.

So the way that these — the way that these maps, in fact,
are drawn are scientifically inaccurate and they are 
misleading to the point where it invites you to assume that —
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1 that the cell phone has to be within the shaded area, and that
2 particular shaded area is a very, very short distance from
3 the — from the cell site.
4 So just in order to give you an idea of the huge distances
5 that, in fact, that we're talking about, if we are talking
6 about 21 miles, let's make it easy for my purposes — let's
7 call it 20 miles, but if we go back to Euclidean geometry in
8 tenth grade, we know what the area of a circle, it's
9 pi r squared. So we have a radius of 20 miles. 20 times 20

10 is 400 times pi, which is 3.1415, blah, blah, blah. Are you
11 talking about 400, you know, 12, 1300 square miles? We're
12 talking about square miles.
13 Okay. Let's assume that we know which antennas we are.
14 So we'll divide by three. And let's say we're back down to
15 400 square miles. But that's a huge, huge area that, in fact,
16 we're talking about.
17 Just as a comparison, for instance, so we're talking about
18 one cell site and one antenna having a maximum range of
19 400-plus square miles. I looked it up. The area of
20 Washington, D.C. is 64 square miles. So one cell cite on one
21 antenna can cover seven Washington, D.C.s, whatever else.
22 That's where the phone could possibly be, whatever else.
23 So we have no idea as to where a particular phone is in
24 relationship to a cell tower. And attempting to track a
25 particular person with a particular cell phone by utilizing a
26 cell tower, it's just inherently flawed.
27 MS. FREEZE: Thank you. Nothing further.
28 THE COURT: Ms. Somerville.
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MS. SOMERVILLE: Thank you.

3 CROSS-EXAMINATION
4 BY MS. SOMERVILLE:
5 Q. Good afternoon.
6 A. Good afternoon.
7 Q. Hi. Mr. Schenk, how much are you being paid to
8 testify here in court?
9 A. Our company rate is $300 per hour.

10 Q. How much were you paid to review the cell phone
11 records?
12 MS. FREEZE: Objection. Relevance.
13 THE COURT: Overruled.
14 THE WITNESS: It's part — it's part of a standard fee, in
15 fact, we have and to — to review the evidence to provide a map
16 and then to provide testimony in court.
11 BY MS. SOMERVILLE:
18 Q. Okay. So how much is the bill for your preparation,
19 review and your testimony?
20 A. $7,500.
21 Q. Okay. That’s how much you’ve gotten paid to review
22 these records and then come into court today and testify?
23 A. That's correct.
24 Q. Okay. Did you subpoena the call detail records on
25 your own from T-Mobile?
26 A. No, I did not.
27 Q. And I think you had mentioned that you can get cell
28 phone records, call detail records, you get them through a
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1 subpoena; correct?
2 A. Correct.
3 Q. You can also get them through a search warrant;
4 correct?
5 A. Presumably, yes. I’m not familiar with the legal
6 differences between the search warrant and a subpoena.
7 Q. But you have testified in criminal cases before;
8 correct?
9 A. Yes, I have.

10 Q. And that's for the defense; correct?
11 A. Majority of cases, yes.
12 Q. Did you have a chance to review the billing
13 information on the call detail records for this particular 
14 case?
15 A. Not as such, no. Billing records are obviously
16 submitted to the client and all of that, so no, I did not see
17 those records.
18 Q. Those were included in the records you were given,
19 weren't they?
20 A. Not that I'm aware of. Not that I remember, no.
21 Q. So you are not aware of the fact that Mr. Bathen's
22 address is on the billing information for the call detail
23 records?
24 MS. FREEZE: Objection. Counsel — I would just object.
25 Counsel is testifying as to a fact.
26 THE COURT: Overruled.
27 THE WITNESS: No, I am not aware of the addresses that, in
28 fact, are involved.
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BY MS. SOMERVILLE:
Q. Okay. So you are not aware of the fact that the 

address on the billing information for these specific call 
detail records was 1132 North Kentucky Street in Arlington, 
Virginia?

A. I saw that address and I believe — and was in the 
subscriber information or whatever for that particular — for 
a particular telephone number.

Q. Okay. So you did see the subscriber information in 
some of the billing information; is that correct?

A. Okay. If you want to call it billing information, 
yes, I did see that.

Q. And did you also see the fact that the market where 
this phone or the area code for this phone originated out of 
Boston, Massachusetts?

A. Yes. I saw there was, I believe, 617 area code 
number, yes.

Q. Okay. And did you also note that under the billing 
details, the billing date of birth was 11/3/1977?

A. Yes. I saw that in the subscriber information, yes.
Q. Okay. Did you also see in this subscriber 

information that the account effective date was September 1st 
of 2014?

A. Yes.
Q. And that the account expiration date was 

September 4th, 2017?
A. Yes.
Q. You said you looked at all the call detail records.
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1 There's a lot of information in there in an Excel spreadsheet
2
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format; correct?
A. Yes.
Q. And in that information, there was a call from 

June 4th, 2017; correct?
A. Yes.
Q. In fact, there were multiple calls on June 4th, 2017?

8
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A. Yes.
Q. And one of the calls was from the (617)992-4648 

number originating with that number and then calling number 
(619)525-7747; is that correct?

A. Yes.
Q. And that was completed successfully, according to the

14
15
16
17
18
19

records; correct?
A. Yes.
Q. And then on the records, furthermore, there were 

multiple calls on July 3rd of 2017; is that correct?
A. Correct.
Q. And two calls on July 3rd, again, originated from the

20 617 number and called (619)525-7747; correct?
21 A. Yes.
22 Q. And both of those calls were successfully completed;
23 correct?
24 A. Yes.
25 Q. And I just wanted to go back actually to the June 4th
26 call. The duration of that call was 80 seconds; is that
27 correct?
28 A. I believe that's — yes, I recall that was 80
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1 seconds.
2 Q. And then the duration of the two calls on July 3rd
3 was one of the calls was 34 seconds; correct?
4 A. Correct.
5 Q. And the other call was 60 seconds; correct?
6 A. Correct.
7 Q. And then there was also a call on June Sth of 2017,
8 again, an outgoing call from the 617 area code number to the 
9 (619)525-7747; correct?

10 A. I don't recall seeing the June 5, but —
11 Q. May I approach?
12 A. — I may have missed it.
13 MS. SOMERVILLE: If I may grab the exhibit, Your Honor?
14 THE COURT: Sure.
15 BY MS. SOMERVILLE:
16 Q. Mr. Schenk, I'm going to show you what has been 
17 marked as Court's Exhibit 14 for identification. Just have 
18 you look at this.
19 Does this appear to look how the call details looked?
20 A. You said June 5th. That's why you confused me. Yes,
21 I know the July — the July telephone — 5th, yes.
22 Q. Thank you. I apologize if I misspoke.
23 So the July 5th, 2017 call, that call was also from the
24 617 phone number; correct?
25 A. Correct.
26 Q. Okay. And that call was also to the same number, the
27 (619)525-7747?
28 A. Correct.
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Q. And that was successfully completed; correct?
A. Correct.

Q. And that duration of that call was 78 seconds. Does
that sounds right?

A. That's correct.
Q. When you reviewed all of the call detail records, all 

the towers that were accessed from the records, those were all 
in the Washington, D.C., Virginia area; correct?

A. Yes.
Q. Like none of these calls were in Ohio?
A. No, but I should correct myself. I don’t know

whether they were all within the Washington, D.C. area or 
surrounding area or whatever else, but yes, the surrounding 
area.

Q. Okay. The surrounding Washington, D.C. area?
A. Correct.
Q. Because Washington, D.C. is only, I think you said, 

about 60 —
A. Sixty-four square miles. It's a pretty small little 

place.
Q. But the calls were also in the Virginia area?
A. Correct.
Q. And they encompassed the Arlington, Virginia area as 

well?
A. Correct.
Q. Are you — have you ever seen call detail records 

before where there is no tower information because the cell 
phone provider has renamed a tower during that time frame?



486

1 A. I've certainly seen confusions in regards to renaming
2 towers when Sprint went through their convulsion of getting
3 rid of one service and switching to another one. There were
4 many, many sloppy records, so yes, I've seen that before.
5 Q. Okay. Did you have a chance to go back and access a
6 phone tower list from earlier in 2017 to map the June 4th,
7 2017 call?
8 A. I did not.
9 Q. You do know that those exist; correct?

10 A. I'm sorry?
11 Q. You do know that those exist; correct?
12 A. I would presume it would exist somewhere, but I
13 wasn't provided that information and it — it was not obvious
14 to me as to where — where, in fact, it was.
15 Q. Okay. But you have worked in this area, you
16 testified as an expert. I’m sure you have some access to old
17 tower lists from within the same year — is that correct? —
18 from cell phone companies?
19 A. For different cell phone companies, the answer is
20 yes. But as you indicated, location, addresses change and the 
21 change of the time; and to be able to be certain about things, 
22 I would rather not guess.
23 Q. The records in this case that you had a chance to 
24 review that did have tower information and latitude and 
25 longitude, those were consistent with an individual using cell
26 towers within that, you know, Washington, D.C., Arlington,
27 Virginia area; correct?
28 A. As I said, I didn't — I didn't have a latitude and
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1 longitude for that particular cell site. I was referenced in
2 June 4th and so I don’t know.
3 Q. Okay. My question was for the calls that did have
4 the tower information and that did have the latitude and
5 longitude, all those calls were consistent with a phone being
6 used in and around that area; is that correct?
7 A. Yes.
8 Q. And you don't work for a cell phone carrier, you
9 don't work for AT&T or Verizon or T-Mobile?

10 A. I do not.
11 Q. And I believe you said that call detail records had a
12 purpose 20 years ago; is that right?
13 A. Yes.
14 Q. But every major cell phone carrier company still
15 generates these records and keeps them in the normal course of
16 their business; correct?
17 A. Well, that tricky question with what's normal course
18 of business. There have been other records that have logging
19 records which have succeeded the functions of the call detail
20 records. So, as I indicated before, call detail records are
21 pretty much a vestigial remnant of an earlier time period.
22 The more accurate information that we have now what are
23 called RTT information, PCMD information and things of that
24 particular nature, which are much, much more voluminous
25 records.
26 So call detail records are -- are pretty ancient records.
27 And in view of the fact that they are generated ad hoc, that
28 is to say, based on particular demand, the implication is that
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1 there is no —
2 Q. Sir, I'm sorry. That wasn't my question. Let me
3 stop you.
4 I just asked if the major carriers still keep call detail
5 records.
6 A. Yes. They generate based on subpoenas that, in fact,
7 they are presented with.
8 Q. You had talked about the range of 21 miles; is that
9 correct?

10 A. Correct.
11 Q. Okay. Now, it's true that in an urban area, right,
12 like Washington, D.C. area, there are more cell towers than
13 there.would be out in, say, a suburban area or out in a rural
14 area; correct?
15 A. Correct.
16 Q. So when someone is using a phone and they're getting
17 an incoming call or they're making an outgoing call in an area
18 such as Washington, D.C., there are going to be various cell
19 towers within that 21-mile range; is that correct?
20 A. Correct. Many choices.
21 Q. So what are the odds that in an area like Washington,
22 D.C. where there are many cell towers that a call would reach
23 all the way out to, say, the 21-mile range versus selecting
24 any of the towers along the way?
25 A. Well, again, that's a probabilistic guess. I’m not
26 into probabilistic guesses. I'm here in order to indicate
27 what the physics is, what the science is, and what the
28 National Institute of Standards and Technology says that those
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particular ranges, in fact, are.
If you recall, a few years back here in AT&T in the 

Los Angeles area, there was a knockout and something like 
9,806 towers went dead for two or three days or whatever else. 
So sometimes it can take a distance for you to make your 
connection.

Q. I want to talk to you about — you talked about 
trying to locate a tower that was from the July 3rd of 2017 
call, specifically, the call that was made to the 619 area 
code number. Do you remember that?

A. Yes.
Q. And you said that you looked on Google maps to try 

and find the actual tower; is that correct?
A. That’s correct.
Q. Okay. You do know that Google maps updates pictures 

on a basis; correct?
A. Correct.
Q. Okay. And it doesn't show every single angle of a 

particular building or every single location on it; is that 
correct?

21 A. No, it does not.
22 Q. And I believe you said that there was — you were
23 able on Google maps to see a tower at the — it was 810 where
24 you couldn't locate a tower looking on Google maps, but you
25 found one on 811; is that correct?
26
27
28

A. That's correct.
Q. So the building right next door.
A., Well, it's across the street.
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Q. Right across the street?
A. Right.

Q. And what streets was that on?
A. Vermont Avenue. I'm sorry. Is it East Vermont

Avenue? Whatever. I’m forgetting the --
Q. That’s okay.
A. Whatever else.
Q. And you said how far is East Vermont or Vermont 

Avenue from the White House.
A. I get the impression it's only three or four blocks. 

They are very, very short distance.
Q. And are you aware that "I" Street is, in fact, about 

two blocks south if you are facing the front facade of the 
White House?

A. Yes, it's — it's fairly nearby there, yes.
Q. Okay. So "I" Street and Vermont are right near each

other?
A. Correct.
Q. And is it your testimony here that there are no cell 

towers on government buildings?
A. I didn't say that. I would — I would hesitate to -­

to make that blanket statement. But I would find it strange 
if, in fact, that there were. But — but I certainly don't 
know all government buildings and I certainly don't know that 
there are no cell phone towers anywhere, whatever else. But 
anyway —

Q. So there could be a cell phone tower on a government 
building?
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1 A. Could be.
2 Q. And you did talk about earlier something in terms of
3 tariff.
4 A. Tariffs.
5 Q. That's like a one cell phone company charging another
6 cell phone company to share a tower?
7 A. Well, if, in fact, the second company owns it, yes,
8 you know, then — but there are many, many different
9 arrangements, you know, that are made within the industry, so

10 there are — there are people that are owned property, people
11 that own towers at one property and cell phone companies share
12 a particular structure or something of that nature. So there
13 are many, many business and rental arrangements or whatever,
14 and I'm certainly not privy to all of them, whatever.
15 Q. I believe you said that the tower that you located
16 was from Sprint; is that correct?
17 A. I'm sorry?
18 Q. I believe you said the tower that you located at
19 811 Vermont was from Sprint?
20 . A. Yes. I think there's about six different
21 organizations there. I think four of them were from Sprint
22 and two of them were from other organizations that I didn't
23 recognize.
24 Q. Okay. And do you know if T-Mobile shares that tower?
25 A. No, I do not. So from the antenna database that I
26 got information from the FCC, it was not obvious to me that
27 there was T-Mobile equipment on — on 811 Vermont.
28 Q. Okay. But you, in fact, don't know —
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A. I don't know.
Q. -- if that's the case?
A. Right.
Q. The shape of the sectors you were talking about, 

counsel showed you an exhibit where it has a pie shape; is 
that correct?

A. The -- the information that was presented from the 
prosecution expert, you know, had pie-shaped, wedge-shaped 
areas of radiation coverage.

Q. Correct. And the radiation coverage, actually it's 
not a pretty picture like a pie; correct?

A. Correct.
Q. Okay. And so it's more like radio waves or wavy; 

right? Or they make — they are not just straight?
A. Not straight lines, that's correct.
Q. The exhibit that you had — so it's Court's Exhibit 

39 for identification — this is the — the map that you 
created; correct?

I'm just going to publish that to the jury at this time.
This particular exhibit, if you could just look at that. 

This exhibit just mapped, I believe, one call; is that 
correct?

A. Well, both the July — there are two July 3 calls and 
there's one July 5 call, and they all use the same tower and 
sector as is exhibited by this particular map.

Q. Okay. So the July 3rd and the July 5th call made to 
the 619 area code, they use the — the same cell tower and the 
same sector?
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1 A. Correct.
2 MS. SOMERVILLE: May I approach, Your Honor?
3 THE COURT: Yes.
4 BY MS. SOMERVILLE:
5 Q. Mr. Schenk, I want to show you Court's Exhibit 17 and
6 Court's Exhibit 18 for identification. Have you seen these
7 before?
8 A. Yes.
9 Q. So 17, that shows the two calls on July 3rd of 2017;

10 is that correct?
11 A. Correct.
12 Q. And then the Court’s Exhibit 18, that also shows the
13 one call on July 5th; correct?
14 A. Correct.
15 Q. And those appear to be in the same location, the same
16 sector of the cell tower; is that correct?
17 A. Correct. The call detail records that are associated
18 with those three calls all reference the same antenna and same
19 cell site and — which is the same site that, in fact, I
20 indicated in this particular map.
21 Q. Okay. Thank you.
22 And you can't tell right where exactly precisely a cell
23 phone is when it's connecting to a tower?
24 A. No.
25 Q. You couldn't tell the sector, you can tell the tower,'
26 but you can't tell where the actual person is with the phone?
27 A. I can tell from the call detail records what the
28 sector is that’s reported there; but as I indicated, that's —
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1 there’s lots and lots of overlap.
2 And so am I absolutely sure which particular sector that
3 it's in? No, I’m not. But we do have an indication in the
4 call detail records in regards to which particular sector that
5 it was reported in.
6 Q. And your mapping of the cell tower information for
7 the two July 3rd and the two July 5th calls appears to be
8 consistent with the mapping done by the District Attorney’s
9 Office as well; correct?

10 A. Yes. Consistent in regards to the location of the
11 cell site. The maps are very, very different in regards to
12 the — regards to the extent and the range of potential
13 connection that, in fact, occurred. My map shows 21 miles out
14 from that particular cell site.
15 The indication on prosecution map is infinitely shorter in
16 distance. So from that — making that particular distinction, 
17 cell sites and sectors are, in fact, the same.
18 Q. You've testified in court before; correct?
19 A. Yes.
20 Q. Have you seen these Tower Tracker maps before?
21 A. Tower Tracker maps?
22 Q. The maps with the pie shape.
23 A. Yes, I have.
24 Q. And so you are aware that really the pie shape is
25 just demonstrative, that's not an exact precise, what would I
26 say, location or feet or miles where that is radiating out?
27 It's just to show a general area?
28 A. I'm aware, but I'm concerned that the jury can be
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1 misled by making the assumption that — that the cell phone
2 has to be located within the — within the shaded area and
3 within that particular pie-shaped region. That's why I’m
4 emphasizing the fact this one, it's not a pie shape, it’s much
5 more diffuse that — than that.
6 . And secondly, it's much, much, much, much longer in range,
7 from that particular tower. So your assumption, you know,
8 that your cell phone has to be confined within that particular
9 shaded area is, in fact, scientifically false. That's my

10 point, that's my emphasis, yes.
11 Q. Okay. Did you do anything to, in fact, look at the
12 tower frequency of the call detail records?
13 A. No. Because statistical analysis is, in fact, not
14 helpful because of the randomization that, in fact, occurs as
15 a function of signal strength interference and noise. So
16 those are the three components that are utilizing in order to
17 select a particular tower. So those very moment-to-moment,
18 second-to-second, millisecond-to-millisecond and so doing
19 frequency distributions in regards to, you know, specific
20 towers and all of that, that’s obviously helpful to — to the
21 police and to investigate a function, et cetera, et cetera,
22 but it is not helpful in terms of being able to saying with
23 scientific certainty that as to where a particular cell phone
24 is located.
25 Q. Would you say it’s helpful to understanding the call
26 records if you have specific locations where, say,
27 Mr. Bathen's call records — excuse me — where the call
28 records are, are you then showing that person being in that
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specific location?
A. It may be helpful for investigative purposes, yes. 

But, as I said, it is not helpful to me in terms of being able 
to determine where a particular cell phone is in relationship 
to any specific tower. So frequency is not — is not helpful 
to me.

Q. Well, if a tower is being utilized at an address 
where someone gave their work, their place of business and the 
call detail records show that they are routinely connecting 
with that tower Monday through Friday, 6:00 a.m. to 3:30 p.m., 
wouldn't that be consistent with a person being at work?

A. Potentially, yes.
Q. And again, if that person had a home address and it 

showed that they were consistently hitting off a tower near 
that home address, wouldn't that be consistent with the person 
living at that address?

A. Potentially, yes.
Q. Did you look at the call detail records in relation 

to where Mr. Bathen was living during the month of June and 
early July of 2017?

A. I did not.
Q. Did you look at Mr. Bathen's work address in relation 

to the call detail records from July — excuse me — from 
June 1st of 2017 till July 6th of 2017?

MS. FREEZE: And Your Honor, just object. There is no 
address for that. That's not been put into evidence. There's 
a name, but —

THE COURT: Rephrase if you need to.



4 97

1 BY MS. SOMERVILLE:
2 Q. Were you aware that Mr. Bathen works at the
3 International — or was indicated that he was working at the
4 International Food Policy Research Institute in Washington,
5 D.C.?
6 A. Yes, it said that in the reports.
7 Q. And that, in fact, there is a location for the
8 International Food Policy Research Institute on "I" Street in
9 Washington, D.C.?

10 A. Yes, it said that in the reports.
11 Q. And did you look at any of the call detail records in
12 reference to that location?
13 A. Yes, I did.
14 Q. Okay. And it consistently showed that Mr. Bathen was
15 in and around the area where he worked; correct?
16 A. Call detail records we have been focusing on, in
17 fact, would encompass that particular address, yes.
18 MS. SOMERVILLE: I don't have anything further, Your Honor.
19 THE COURT: Ms. Freeze, anything further?
20 MS. FREEZE: I have three questions, Your Honor.
21 THE COURT: Go for it.
22
23 REDIRECT EXAMINATION
24 BY MS. FREEZE:
25 Q. Mr. Schenk, just a couple questions. Ms. Somerville
26 was asking you about the June 4th call detail records, and
27 it's showing that it was a successful phone call.
28 Do you recall her asking — her asking you that?
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A. Correct.
Q. But you yourself, you weren't able to actually find a 

tower, though; correct?
A. That's correct.
Q. And that led you to believe that the CDRs might be 

inaccurate some way?
A. That and hundreds of other fields that, in fact, are 

missing would — within that entire record that T-Mobile 
provided, yes.

Q. And the towers that you were looking at in this case 
are all on the East Coast; correct?

A. That's correct.
Q. Okay. And nowhere in the reports that you had a 

chance to review in preparation for today's testimony as well 
as your maps and reports, nowhere in those reports show that 
Mr. Bathen ever told anybody the exact address of where he 
works; correct?

A. That's correct.
Q. And then with regards to the T-Mobile subscriber 

information, if you know, do you know at all if they ever 
authenticate or confirm that information that's provided to 
them?

A. I believe this was what is called a prepaid phone. 
So, therefore, the information that is in there is strictly 
voluntary and, as far as I know, is not corroborated by 
anyone — excuse me — is not corroborated by the cell phone 
company.

Many times there are default parameters in — put in there
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and things of that particular nature. But whatever 
information is there is not assumed or known to be accurate or 
to be verified by anyone. Whereas, contrary, if, in fact, it 
is a subscription, then obviously you need an address in order 
to send a bill to. So that's not — that's not the issue 
here.

Q. So — but just real quick. When you said default 
parameters, is it your understanding that if someone doesn’t 
provide information, it just defaults to random information?

A. Potentially, yes. I mean, I've seen names put in. I 
remember some AT&T records some time ago where they put in 
default information in regards to the — to the name. I 
remember one humorous one which was — the name was Joe Lopez, 
so you know, whatever. So —

MS. FREEZE: Thank you, Mr. Schenk. Nothing further.
THE COURT: Ms. Somerville.
MS. SOMERVILLE: No, Your Honor. I have no further 

questions.
THE COURT: May this witness be excused?
MS. FREEZE: Please.
THE COURT: Thank you, sir. You may step down.
Ms. Freeze.
MS. FREEZE: Nothing further, Your Honor. At this time I 

just ask to move into evidence —
THE COURT: Okay. And we'll do the exhibits off the 

record.
But subject to the admission of exhibits —
MS. FREEZE: Correct.
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1 THE COURT: — you are resting.
2 Are you going to have any rebuttal?
3 MS. SOMERVILLE: No, Your Honor.
4 THE COURT: All right. Ladies and gentlemen, we have the
5 evidence portion of our trial complete. We need to do a couple
6 things outside your presence and everybody needs a break as
7 well. .
8 So we're going to take, I'm hoping, just 20 minutes to be
9 able to do this and give people 10 minutes of a break in here

10 as well, so please forgive me if it runs over a couple
11 minutes. We're going to try our best to do 20 minutes.
12 Please, even though you've heard the evidence, don't form
13 an opinion. You haven't heard the argument or the law. Keep
14 an open mind and don't do any research, of course, or
15 investigation.
16 I'll see you in 20 minutes.
17 (The following proceedings were had between the Court

18 and counsel out of the presence and hearing of the

19 jury.)

20 THE COURT: The jury is gone. Your motion?
21 MS. FREEZE: Yes, Your Honor. Pursuant to Penal Code 1118,
22 that would be my motion at this time with regards to the
23 People, what they've presented obviously before I put my expert
24 on, Mr. —
25 THE COURT: Right.
26 MS. FREEZE: As it pertains to immediate imminent threat of
27 bodily injury and reasonable fear.
28 THE COURT: All right. Thank you. I find there's
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sufficient evidence to — on all counts to give to the jury and 
so I will deny your motion.

Exhibits.
MS. SOMERVILLE: Yes, Your Honor. Can I come grab them 

just so I can make sure I have the exact numbers?
So, Your Honor, I believe the People have Exhibits 1 

through 34. We would ask that the Court receive those into 
evidence at this time.

THE COURT: Any objection?
MS. FREEZE: No, Your Honor.
THE COURT: They will be received.

(Whereupon Exhibits 1 through 34 were received into 
evidence.)

THE COURT: And for the defense.
MS. FREEZE: Yes, Your Honor. I'd ask to admit Court's 

Exhibit 38A and — Your Honor, may I enter the well to grab —
THE COURT: Thirty-eight I'll do. Not 38A. That's the 

transcript. Oh, I'm sorry.
(Whereupon Exhibit 3d was received into evidence.)

MS. FREEZE: Thirty-eight. I had it in my hand. And may I 
enter the well?

THE COURT: Sure.
MS. FREEZE: Thank you.
And then Exhibits — Court's Exhibits 35, 36, and 37.
THE COURT: Any objection?

•MS. SOMERVILLE: I do have an objection to the —
MS. FREEZE: Oh, I'm sorry. And that one too.
THE COURT: Thirty-nine.
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MS. FREEZE: Thirty-nine.
THE COURT: You have an objection to 39?
MS. SOMERVILLE: No, I do not have an objection to 39, Your 

Honor. If I can just look at these. I also don't have an 
objection to 38.

THE COURT: Tell me what do you have an objection?
MS. SOMERVILLE: I do have an objection to 35, 36 and 37. 

These are the e-mails that Dr. Jacobs was shown. They contain 
a large —

THE COURT: I'm going to sustain the objection to those. 
They were never authenticated.

MS. FREEZE: I believe that she had testified —
THE COURT: If they were used to refresh her memory. They 

were not — I'll look at them.
MS. FREEZE: And just, also, I wasn't admitting if there 

was any hearsay objections either. It would just be to 
conflict — whether or not the issue of she was treating him or 
not would go to the jury. I'm not offering them for the truth 
of the matter.

THE COURT: Well, they go in for the truth when they're 
admitted. You used them appropriately in the 
cross-examination, but they don't go to the jury because they 
do go in once they're admitted. I mean once they're admitted, 
then — she testified as to that there was this e-mail 
correspondence. She testified as to charging. You have your 
argument that she was treating him.

Yeah, but this is hearsay. She didn't testify as to her 
conversation, the content. She testified as to the dates.
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And it refreshed her memory. So it is hearsay. I’m not going 
to let it in.

All right. But the others do come in.
(Whereupon Exhibit 39 was received into evidence.)

We have — and pardon me for -- I’m not going to cut 
short. I'm moving right along. We are very short staffed on 
Monday. If we can get done today, it would be lovely. If we 
can't, we can't. But that's why I'm moving things right 
along.

Your proposed instruction, I'm going to give you my 
tentative to focus your argument, and that is it is a correct 
statement of the law. I have no problem with — but that is a 
correct statement of the law.

However, I think that CALCRIM 1300 gives the elements for 
the crime. I think that what you're asking to instruct the 
jury is fair game for argument.

MS. FREEZE: Okay.
THE COURT: But not to instruct the jury.
MS. FREEZE: Okay. If — thank you for that clarity, Your 

Honor.
THE COURT: Yeah, but arguing, I think you're absolutely 

right, accurate.
MS. FREEZE: Okay.
MS. SOMERVILLE: Thank you.
THE COURT: Anything else before we break so you can have 

your 10 minutes to get your closings together?
Off the record.

28 (Recess taken.)
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THE COURT: Ladies and gentlemen, what I'm going to do now 
is read the law to you that applies to this case. I am going 
to give you a couple copies of these instructions when you go 
back to the jury room so it's not important that you take down 
every word that I say, but this is just so that you have an 
understanding of whatever the law is before you hear the 
arguments by the lawyers. I read it to you because I know then 
that it's accurate and I'm not paraphrasing and misstating the 
law.

Members of the jury, I will now instruct you on the law 
that applies to this case. I will give you a copy of the 
instructions to use in the jury room. The instructions that 
you receive may be printed, typed or written by hand. Certain 
sections may have been crossed out or added. Disregard any 
deleted sections and do not try to guess what they might have 
been. Only consider the final version of the instructions in 
your deliberations.

You must decide what the facts are, and it is up to you 
and you alone to decide what happened based only on the 
evidence that has been presented to you in this trial.

Do not let bias, sympathy, prejudice or public opinion 
influence your decision. Bias includes, but is not limited 
to, bias for or against the witnesses, attorneys, defendant or 
alleged victim based on disability, gender, nationality, 
national origin, race or ethnicity, religion, gender identity, 
sexual orientation, age or socioeconomic status.

You must follow the law as I explain it to you even if you 
disagree with it. If you believe that the attorneys’ comments
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on the law conflict with my instructions, then you must follow 
my instructions. Pay careful attention to all of these 
instructions and consider them together.

If I repeat any instruction or idea, do not conclude that 
it is more important than any other instruction or idea just 
because I repeated it.

Some words or phrases used during this trial have legal 
meanings that are different than their meanings in everyday 
use. These words and phrases will be specifically defined in 
these instructions. Please be sure to listen carefully and 
follow the definitions that I give you. Words and phrases not 
specifically defined in these instructions are to be applied 
using their ordinary everyday meanings.

Some of these instructions may not apply depending on your 
findings about the facts of the case. Do not assume just 
because I give a particular instruction that I am suggesting 
anything about the facts. After you have decided what the 
facts are, follow the instructions that do apply to the facts 
as you find them.

Do not use the Internet, a dictionary or social media in 
any way in connection with this case either on your own or as 
a group. Do not investigate the facts or the law or do any 
research regarding this case either on your own or as a group. 
Do not conduct any tests or experiments or visit the scene of 
any event involved in this case. If you happen to pass by the 
scene, do not stop and investigate.

You have been given notebooks and may have taken notes 
during the trial. You may use your notes during
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deliberations. Your notes are for your own individual use to 
help you remember what happened during the trial. Please keep 
in mind that your notes may be inaccurate or incomplete.

If there is a disagreement about the testimony at trial, 
you may ask that the court reporter's records be read to you. 
It is the record that must guide your deliberations, not your 
notes. You must accept the court reporter's record as 
accurate. Please do not remove your notes from the jury room.

At the end of the trial, your notes will be collected and 
destroyed.

It is alleged that the crimes occurred on or about June 4, 
2017, July 3, 2000 — I'm sorry, July 3rd, 2017, and July 5th, 
2017. The People are not required to prove that the crimes 
took place actually on those dates, but only that they 
happened recently close to those days.

The fact that a criminal charge has been filed against the 
defendant is not evidence that the charge is true. You must 
not be biased against the defendant just because he has been 
arrested, charged with a crime or brought to trial.

A defendant in a criminal case is presumed to be innocent. 
This presumption requires that the People prove the defendant 
guilty beyond a reasonable doubt. Whenever I tell you the 
People must prove something, I mean they must prove it beyond 
a reasonable doubt.

Proof beyond a reasonable doubt is proof that leaves you 
with an abiding conviction that the charge is true. The 
evidence need not eliminate all possible doubt because 
everything in life is open to some possible or imaginary
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doubt.
In deciding whether the People have proved their case 

beyond a reasonable doubt, you must impartially compare and 
consider all the evidence that was received throughout the 
entire trial. Unless the evidence proves the defendant guilty 
beyond a reasonable doubt, he is entitled to an acquittal and 
you must find him not guilty.

Evidence is the sworn testimony of witnesses, the exhibits 
admitted into evidence and anything else I told you to 
consider as evidence.

Anything the attorneys say is not evidence. In their 
opening statements and closing arguments, the attorneys 
discussed the case, but their remarks are not evidence. Their 
questions are not evidence. Only the witnesses1 answers are 
evidence. The attorneys' questions are significant only if 
they helped you to understand the witnesses' answers. Do not 
assume that something is true just because one of the 
attorneys asked a question that suggested it was true.

During the trial, the attorneys may have objected to 
questions or moved to strike the answers given by the 
witnesses. I ruled on the objections according to the law.

If I sustained an objection, you must ignore the question. 
Jf the witness was not permitted to answer, do not guess what 
the answer might have been or why I ruled as I did.

If I ordered testimony stricken from the record, you must 
disregard it and must not consider that testimony for any 
purpose.

You must disregard anything you saw or heard when the
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court was not in session, even if it was said or done by one 
of the parties or witnesses.

The court reporter has made a record of everything that 
was said during the trial. If you decide that it's necessary, 
you may ask that the court reporter's record be read to you. 
You must accept the court reporter’s record as accurate.

Facts may be proved by direct or circumstantial evidence 
or by a combination of both. Direct evidence can prove a fact 
by itself. For example, if a witness testifies he saw it 
raining outside before he came into the courthouse, that 
testimony is direct evidence that it was raining.

Circumstantial evidence also may be called indirect 
evidence. Circumstantial evidence does not directly prove the 
fact to be decided but is evidence of another fact or group of 
facts from which you may logically and reasonably conclude the 
truth of the fact in question. For example, if a witness 
testifies that he saw someone come inside wearing a raincoat 
covered with drops of water, that testimony is circumstantial 
evidence because it may support a conclusion that it was 
raining outside.

Both direct and circumstantial evidence are acceptable 
types of evidence to prove or disprove the elements of a 
charge, including intent and mental state and acts necessary 
to a conviction and neither is necessarily more reliable than 
the other. Neither is entitled to any greater weight than the 
other. You must decide whether a fact at issue has been 
proved based on all the evidence.

Before you may rely on circumstantial evidence to conclude
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1 that a fact necessary to find the defendant guilty has been
2 proved, you must be convinced that the People have proved each
3 fact essential to that conclusion beyond a reasonable doubt.
4 Also, before you may rely on circumstantial evidence to
5 find the defendant guilty, you must be convinced that the only
6 reasonable conclusion supported by the circumstantial evidence
7 is that the defendant is guilty. If you can draw two or more
8 reasonable conclusions from the circumstantial evidence and
9 one of those reasonable conclusions points to innocence and

10 another to guilt, you must accept the one that points to
11 innocence.
12 However, when considering circumstantial evidence, you
13 must accept only reasonable conclusions and reject any that
14 are unreasonable — unreasonable.
15 You alone must judge the credibility or believability of
16 the witnesses. In deciding whether testimony is true and
17 accurate, use your common sense and experience. You must
18 judge the testimony of each witness by the same standard
19 setting aside any bias or prejudice you may have. You may
20 believe all, part or none of any witness's testimony.
21 Consider the testimony of each witness and decide how much of
22 it you believe.
23 In evaluating a witness's testimony, you may consider
24 anything that reasonably tends to prove or disprove the truth
25 or accuracy of that testimony. Among the factors that you may
26 consider are:
27 How well could the witness see, hear or otherwise perceive
28 the things about which the witness testified?
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1 How well was the witness able to remember and describe
2 what, happened?
3 What was the witness's behavior while testifying?
4 Did the witness understand the questions and answer them
5 directly?
6 Was the witness's testimony influenced by a factor such as
7 bias or prejudice, a personal relationship with someone
8 involved in the case or a personal interest in how the case is
9 decided?

10 What was the witness's attitude about the case or about
11 testifying?
12 Did the witness make a statement in the past that is
13 consistent or inconsistent with his or her testimony?
14 How reasonable is the testimony when you consider all the
15 other evidence in the case?
16 Did other evidence prove or disprove any fact about which
17 the witness testified?
18 Do not automatically reject testimony just because of
19 inconsistencies or conflicts. Consider whether the
20 differences are important or not. People sometimes honestly
21 forget things or make mistakes about what they remember.
22 Also, two people may witness the same event yet see or hear it
23 differently.
24 If you do not believe a witness's testimony that he or she
25 no longer remembers something, that testimony is inconsistent
26 with the witness' earlier statement on that subject.
27 If you decide that a witness deliberately lied about
28 something significant in this case, you should consider not
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believing anything that witness says; or if you think the 
witness lied about some things but told the truth about 
others, you may simply accept the part that you think is true 
and ignore the rest.

The crimes charged in this case require the proof of a 
union or joint operation of acts and wrongful intent. For you 
to find a person guilty of the crimes in this case, criminal 
threats as charged in Counts 1, 2, and 3, that person must not 
only intentionally commit the prohibited act but must do so 
with a specific intent. The act and the intent required are 
explained in the instructions for that crime.

Neither side is required to call all witnesses who may 
have information about the case or to produce all physical 
evidence that might be relevant. The testimony of only one 
witness can prove any fact. Before you conclude that the 
testimony of one witness proves a fact, you should carefully 
review all the evidence.

If you determine there's a conflict in the evidence, you 
must decide what evidence, if any, to believe. Do not simply 
count the number of witnesses who would agree or disagree on a 
point and accept the testimony of the greater number of 
witnesses.

On the other hand, do not disregard the testimony of any 
witness without a reason or because of prejudice or a desire 
to favor one side or the other. What is important is whether 
the testimony or any other evidence convinces you, not just 
the number of witnesses who testify about a certain point.

During the trial, certain evidence was admitted for a
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limited purpose. You may consider that evidence only for that 
purpose only and for no other. You have heard evidence of 
statements that a witness made before the trial. If you 
decide that the witness made those statements, you may use the 
statements in two ways:

One, to evaluate whether the witness's testimony in court 
is believable;

And two, as evidence that information in those earlier 
statements is true.

Witnesses were allowed to testify as experts and to give 
opinions. You must consider the opinions, but you are not 
required to accept them as true or correct. The meaning and 
importance of any opinion are for you to decide.

And in evaluating the believability of an expert witness, 
follow the instructions about the believability of witnesses 
generally.

In addition, consider the expert's knowledge, skill, 
experience, training and education, the reasons the expert 
gave for any opinion and the fact or information on which the 
expert relied in reaching that opinion.

You must decide whether information in which the expert 
relied was true and accurate. You may disregard any opinion 
that you find unbelievable, unreasonable, or unsupported by 
the evidence.

An expert witness may be asked a hypothetical question. A 
hypothetical question asks the witness to assume certain facts 
are true and to give an opinion based on the assumed facts. 
It is up to you to decide whether an assumed fact has been
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proved.
If you conclude that an assumed fact is not true, consider 

the effect of the expert's reliance on that fact in evaluating 
the expert's opinion.

If the expert witnesses disagreed with one another, you 
should weigh each opinion against the others. You should 
examine the reasons given for each opinion and the facts or 
other matters on which each witness relied. You may also 
compare the expert’s qualifications.

Witnesses who are not testifying as experts gave their 
opinions during the trial. You may, but are not required to, 
accept those opinions as true or correct. You may give the 
opinions whatever weight you think appropriate. Consider the 
extent of the witness's opportunity to perceive the matters on 
which his or her opinion is based, the reason the witnesses 
gave for any opinion, and the facts of which the witnesses 
relied in forming that opinion.

You must decide whether information on which the witnesses 
relied was true and accurate. You may disregard all or any 
part of an opinion that you find unbelievable, unreasonable or 
unsupported by the evidence.

A defendant has an absolute constitutional right not to 
testify. He or she may rely on the state of the evidence and 
argue that the People have failed to prove the charges beyond 
a reasonable doubt. Do not consider for any reason at all the 
fact that the defendant did not testify. Do not discuss that 
fact during your deliberations or let it influence your 
decision in any way.
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You have heard evidence that the defendant made oral 
statements before the trial. You must decide whether the 
defendant made any of these statements in whole or in part. 
If you decide that the defendant made such statements, 
consider the statements along with all the other evidence in 
reaching your verdict. It is up to you to decide how much 
importance to give the statements.

The defendant may not be convicted of any crime based on 
his out-of-court statements alone. You may rely on the 
defendant's out-of-court statements to convict him only if you 
first conclude that other evidence shows that the charged 
crime was committed. That other evidence may be slight and 
only be enough to support a reasonable inference that a crime 
was committed.

This requirement of other evidence does not apply to 
proving the identity of the person who committed the crime. 
If other evidence shows that the charged crime was committed, 
the identity of the person who committed it may be proved by 
the defendant's statements alone. You may not convict the 
defendant unless the People have proved his guilt beyond a 
reasonable doubt.

The People are not required to prove that the defendant 
had a motive to admit any of the crimes charged. In reaching 
your verdict, you may, however, consider whether the defendant 
had a motive.

Having a motive may be a factor tending to show that the 
defendant is guilty. Not having a motive may be a factor 
tending to show the defendant is not guilty.
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1 The defendant is charged in Counts 1, 2, and 3 with having
2 made a criminal threat, in violation of Penal Code Section
3 422. To prove that the defendant is guilty of this crime, the
4 People must prove that:
5 One, the defendant willfully threatened to unlawfully kill
6 or unlawfully cause great bodily injury to Carolyn Jacobs;
7 Two, the defendant made the threat with an electronic
8 communication device;
9 Three, the defendant intended that his statements be

10 understood as a threat and intended that it be communicated to
11 Carolyn Jacobs;
12 Four, the threat was so clear, immediate, unconditional
13 and specific that it communicated to Carolyn Jacobs a serious
14 intention and the immediate prospect that the threat would be
15 carried out;
16 Five, the threat actually caused Carolyn Jacobs to be in
17 sustained fear for her own safety or for the safety of her
18 immediate family;
19 Six, Carolyn Jacobs' fear was reasonable under the
20 circumstances.
21 Someone commits an act willfully when he or she does it
22 willingly or on purpose. In deciding whether a threat was
23 sufficiently clear, immediate, unconditional and specific,
24 consider the words themselves as well as the surrounding
25 circumstances.
26 Someone who intends that a statement be understood as a
27 threat does not have to actually intend to carry out the
28 threatened act.
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Great bodily injury means significant or substantial 
physical injury. It is an injury that is greater than minor 
or moderate harm.

Sustained fear means fear for a period of time that is 
more than momentary, fleeting or transitory. An immediate 
ability to carry out the threat is not required.

An electronic communication device includes, but is not 
limited to, a telephone, cellular telephone, pager, computer, 
video recorder or fax machine.

Immediate family means any spouse, parents or children.
Each of the counts charged in this case is a separate 

crime. You must consider each count separately. Return a 
separate verdict for each counts.

All right. Ladies and gentlemen, I have just one jury 
instruction left, and that's more appropriate right before you 
go to deliberate. So we're going to pause and start the 
closing arguments.

As you certainly know by now, the prosecution has the 
burden of proving each element of a crime beyond a reasonable 
doubt. Because of this, Ms. Somerville will have an 
opportunity to address you twice. She's going to start and 
then she'll be able to briefly address you after Ms. Freeze 
has completed her argument. She'll only be able to talk to 
you once.

I'm sorry. I was districted.
As you also know by now, what the attorneys say is not 

evidence. But they have the right now to tell you what they 
believe the evidence shows and how the law applies to it.
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1 If you don't believe that a fact has been proven that
2 they're saying has been proven, you go with what you heard the
3 evidence to be and what you think the facts proven are. And
4 the same with the law. If they misstate the law, you ought to
5 follow the law that I give you and we'll give you back in the
6 jury room.
7 And with that, Ms. Somerville.
8 MS. SOMERVILLE: Your Honor, may I have a moment? I
9 believe the TV went to sleep.

10 THE COURT: Yes, you may.
11 We are all working diligently, ladies and gentlemen, to
12 see how much we can accomplish by the end of the day. So yes.
13
14 CLOSING ARGUMENT
15 BY MS. SOMERVILLE:
16 Good afternoon. As I told you a couple days ago, this
17 case is about sadistic, vile, violent threats that Mr. Bathen
18 left for Dr. Jacobs on June 4th, July 3rd, and July 5th of
19 last year. And he wanted her to hurt and he wanted to
20 terrorize her. And that's because of how their relationship
21 ended.
22 Mr. Bathen made these calls fully aware that they would
23 absolutely terrorize her and they did. She told you that she
24 was basically a prisoner in her own house. She had to
25 rearrange her work. She had to tell her colleagues about what
26 was going on so she can make sure to take the appropriate
27 caution so that clients weren't in danger, so that her
28 co-workers weren't in danger.
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Her husband was coming to meet her at work. She told you 
she kept her doors, her windows locked despite the fact that 
it was the summertime. This had a huge impact on her life to 
the point where she was actually physically ill, if you will 
remember that, when she received the second call, to the point 
where she actually had to vomit in her own home. •

Mr. Bathen wanted her to hurt her. He was upset because 
she wouldn't sit down and let him basically tell her every 
single thing that he had a problem with.

Ladies and gentlemen, this is not a case about identity. 
The evidence in this case has proved to you beyond a 
reasonable doubt that this man is the person who made these 
calls.

The June 4th call.
(Audio recording played; not reported.)

MS. SOMERVILLE: The July 4th call that Dr. Jacobs 
received.

(Audio recording played; not reported.)

MS. SOMERVILLE: And the third call she received.
(Audio recording played; not reported.)

MS. SOMERVILLE: Of course she was terrified by those 
calls. Those calls are vicious. They are vile. They’re 
sexually explicit. He basically lists about anything you can 
do to someone to terrorize them. And especially a woman, a 
mother to then go after her daughter and to say that he's going 
to rape her and kill her.

He knew exactly the effect that these calls would have on 
her. Frankly, the calls speak for themselves.
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You know, sometimes in these type of cases words can be, 
you know, read maybe one of two ways, maybe the calls aren't 
very specific or threatening. That's not the case. This is 
an extreme example. This is an example of when the law steps 
in and says enough. This is an absolute crime. Your words 
are terrifying. This isn't freedom of speech. This is a 
crime.

I want to talk to you right now a little bit about the 
law. I know that the judge just read to you all of the jury 
instructions and you are going to have them with you in the 
back when you go to deliberate.

There are a few instructions that I want to point out 
because I think they'll help you in your deliberations.

I also want to go over the specific elements for the 
crimes that we have charged in this case. And there's three 
counts. They are all the same so we'll go over those and kind 
of talk about all of them as we go and how these calls and the 
evidence that you heard here proves that Mr. Bathen is guilty 
beyond a reasonable doubt.

And then we'll talk about why the evidence shows that this 
man and this man alone is the one who left the sadistic, vile, 
violent calls.

So let's get into some of the law. One of the 
instructions that the judge told you about is single witness 
testimony. It's very important in this case. The testimony 
of only one witness can prove any fact. Carefully review all 
the evidence. Assume there was no cell phone tower evidence 
in this case. But obviously we have that. And it's extremely
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important circumstantial evidence of Mr. Bathen's identity and 
his guilt. But assume we didn't.

This jury instruction tells you that basically one 
witness's testimony can prove any fact. And if you take 
Dr. Jacobs’ testimony alone, her testimony, her credible 
testimony, the fact that she had a significant relationship as 
a doctor-patient with Mr. Bathen, the fact that she's heard 
his voice over and over again in face-to-face sessions, that 
they had phone consultations that were up to 55 minutes long 
throughout this four-year period, the fact that she was 
physically terrified, the fact that she received these calls 
on a phone number that was for her work. All of that 
evidence, if you believe it, if you believe that, that her 
testimony alone proves his guilt beyond a reasonable doubt, 
that's all you need to convict Mr. Bathen.

But that's not all we have in this case obviously.
Witness credibility is another instruction, and there's 

actually a lot in this instruction and it's very important to 
read and review the whole instruction. And the judge just 
read it to you, but this is something that the instruction 
talks about.

Use your common sense and experience. Just because we're 
in the courtroom doesn't mean that your life experience, all 
of your common sense, that you have to put that aside when you 
are deliberating in a criminal case. And in fact, it will 
help you, helps you look at the evidence and decide what is 
reasonable. Who is telling the truth; right? Does this make 
sense to me? You get to use your common sense and your
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experience.
How reasonable is the testimony when you consider all the 

other evidence? How reasonable is Dr. Jacobs' testimony that 
she recognized that voice, that she knew it was Mr. Bathen? 
How reasonable is that when you consider the other evidence, 
which is the cell phone evidence in this case?

And we'll go over that a little bit in detail as we get 
further along.

Did the other evidence prove or disprove any fact about 
which a witness testified? Again, that would be the cell 
phone evidence supporting the testimony that Dr. Jacobs gave 
you here in court.

This instruction also cautions you do not automatically 
reject testimony just because of inconsistencies or conflicts. 
You have to remember that this relationship that they had, it 
was quite a while ago. It was ongoing, right, over the course 
of at least four years. It sounds like a little longer than 
that.

Dr. Jacobs no longer has her notes. Legally she's allowed 
to get rid of her documents within seven years. She didn't 
have any of that to sit down and study and go over before she 
came into court. I mean she couldn't predict that this was 
going to happen; right? I mean, this basically came out of 
the blue at her.

So if you do find some minor inconsistencies as far as 
dates and things like that, that's reasonable, that's 
believable. People honestly do forget things. And do not 
automatically reject her testimony just because of some
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inconsistencies or some conflicts.
Consider whether they are important. People honestly 

forget things or make mistakes about what they remember. That 
is just the way life is. That’s the way our memories work, 
especially when things have happened years ago.

Let's look at an overview of the charges in this case. 
And like I said, obviously each one of the calls, that's a 
separate charge and they are all the same crime. They are all 
a crime. It's a violation of Penal Code Section 422, making a 
criminal threat.

And we have them separated out by date; so each call is 
its own crime, June 4th, July 3rd and July 5th.

And let's talk about what the law requires for the crime 
of making a criminal threat. There are six elements. You can 
think of them as, like, ingredients if you are making a cake 
or making brownies.

The first element or ingredient is that the defendant 
willfully threatened to unlawfully kill or unlawfully cause 
great bodily injury to Dr. Jacobs. Willfully means that it 
wasn't an accident, that it was done on purpose. And I don't 
believe that that is an issue in this case, given the calls 
that we have.

Great bodily injury just means more than moderate harm, 
threatening, the threats in this case. I don't believe that's 
really an issue either for you.

So Count 1, we have the threats that he made that we just 
listened to. "I'm going to bust your fucking skull open, you 
worthless bitch. I'll bash your fucking skull in." And I'm
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1 reading these verbatim obviously from the calls that we just
2 listened to. "You're dead. I'm going to carve you up."
3 Those are for Count 1.
4 In regards to Count 2, again, you have the threat, "I'm
5 going to carve you up." And you will remember that she said
6 the second call, this is the one that made her physically ill.
7 It got worse, right, than the first call. "I'm going to rape
8 you. I'm going to torture you." Again, "I'm going to carve
9 that fucking smile off your face." You can read the rest of

10 that.
11 And again, great bodily injury is just significant or
12 substantial or physical injury.
13 And for the third count that we have here he threatens to
14 kidnap her. Torture her. Rape her. Set her on fire. She's 
15 going to die.
16 And then he's taking it to obviously the next level that
17 he's going to find her daughter, he's going to rape her and
18 he's going to murder her too. These are so sadistic, so vile,
19 and so hate filled. He wanted to make her hurt like he was 
20 hurting.
21 The second element is that it was made by electronic
22 communication. That just means it was made over the
23 telephone.
24 And the third element is that he intended his statements
25 to be understood as a threat and he intended that it be
26 communicated to Dr. Jacobs.
27 Obviously, they were left on her phone. This is the
28 intent of communicating them to her. They weren't sent to
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1 some other person in the hopes that they maybe get to her.
2 They were right on her voice message. And he — he intended
3 them to be understood as a threat.
4 And the words speak for themselves. There's nothing vague
5 about these words. They say what they say and they mean what
6 they mean.
7 The fourth element is that the threat was so clear,
8 immediate, unconditional and specific that it communicated to
9 Dr. Jacobs a serious intention and the immediate prospect that 

10 the threat would be carried out.
11 Again, these were very clear, very specific threats about
12 what he was going to do to her and what he was going to do to
13 her daughter. They weren't conditional. They weren't, you
14 know, if this happens, then I'm going to do this. I mean
15 these were immediate. These were going to happen.
16 And in fact, in the third call, but remember that he said,
17 "Hey, Dr. J., I'm still planning on coming out there."
18 Consider the words and the -- excuse me, and the surrounding
19 circumstances when taking into consideration this particular
20 element.
21 And then the fifth element is that the threat actually
22 caused Carolyn Jacobs to be in sustained fear for her own
23 safety or for the safety of her immediate family. It's just a
24 period of time that is more than momentary, more than
25 fleeting.
26 And immediate family refers to children.
27 The sustained fear, she basically had to change up her
28 routine, lock herself inside of her house, she doesn't like to
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be out in large crowds anymore. She's had to have her husband 
come and meet her at work. She's had to take steps to make 
sure that her colleagues are safe, to make sure that their 
clients are safe at work.

And this went on and she's still afraid. She even went as 
far as to come to the court before this criminal trial and to 
get a restraining order that's in effect until 2020 against 
Mr. Bathen. That's sustained fear.

And the last element of making a criminal threat is that 
her fear was reasonable under the circumstances. Of course it 
was reasonable. Look at the threats. Look at how vile they 
were. Look at how specific they were. Look at how they 
threatened her daughter. Absolutely reasonable under the 
circumstances. Especially given the fact of how her 
relationship with Mr. Bathen ended.

There's a couple last things. These are not elements, but 
these are important things to note in the instruction for this 
crime. Someone who intends that a statement be understood as 
a threat does not actually have to intend to carry out that 
threat. You do not have to actually intend to carry out that 
threat. He never had to actually intend to make good on these 
to rape her, to set her on fire, to torture her, to kidnap 
her, to rape her daughter. He never had to actually intend to 
carry those out. That is not an element that we are required 
to prove.

And lastly, an immediate ability to carry out the threat 
is not required. And this is very important because, as we 
know, Mr. Bathen was in the Arlington, Virginia and the
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Washington D.C. area when he made these threats against 
Dr. Jacob. But he doesn't have to be here in California.

An immediate ability to carry out a threat is not 
required. And frankly, just because he's in the 
Washington, D.C., Virginia area, I mean this is 2018; right? 
Very easy to hop on an airplane to get across the country. 
It's not like it was, you know, in 1830 where he would have to 
get on a wagon, possibly make it here, maybe not, take months 
and months at a time. But it doesn't matter. He does not 
have to have the immediate ability to carry out the threat.

Let's talk about why we know that Mr. Bathen is the person 
who made these calls. First of all, we have Dr. Jacobs. They 
were in this therapist-patient relationship from 2004 to 2009. 
She said they had about five office sessions per year during 
this time frame.

There were about five to six phone sessions once he moved 
to the Los Angeles area.

And then there were about five to six continuity of care 
sessions when he left California and then moved back to the 
East Coast for work. She said that most of these calls and 
sessions were between 45 to 55 minutes. That's regular for 
her. That's a substantial amount of time that they had these 
sessions.

And these are sessions where she described, I mean, 
Mr. Bathen is talking to her; right? He's talking to her 
about whatever issues that they're discussing in their 
sessions. And she's taking notes and, you know, she's 
interacting with him. She's talking with him as well. She is
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very familiar with Mr. Bathen’s voice.
She said that she recognized his tone and inflection in 

these voice messages. Obviously, when she got the first call 
she didn’t know immediately who that was. When her husband 
got home and he put the number into the Google search bar and 
came up with Benjamin Bathen and said that to her, it was 
like, yes, a light bulb went off. She recognized his voice. 
She knew it was him. And she knew it was him throughout the 
rest of the two calls.

She said that he had been angry and upset in session; so 
it's not like she'd ever — you know, he'd just be calm and 
talking with her. She'd heard his voice like this before. 
She was very familiar with it; right?

And he moved to Boston, Massachusetts and they continued 
their sessions. And then she explained to you how this 
relationship ended; right? She did the continuity of care, 
which basically is she's not going to drop a client who has 
seen her in therapy. She's not going to immediately cut them 
off. She said ethically that wouldn't be right. So they 
continued to have these communications.

She provided him with referrals for the East Coast so that 
he could transition on to another therapist, and Mr. Bathen, 
towards the end of this, through the e-mails that she 
described for you, got stuck on something. He wanted an 
apology from her. He was upset with her. And she said she 
could never really get clarification about what that was.

And then he makes this demand that she meet face-to-face 
with him, that she sit there, not say anything so basically he
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can unload on her whatever grievances he has. Man, that was 
not going to happen. And then he also threatened to contact 
her licensing board. This did not end well. He made some 
bizarre demands from her.

And then he threatened her. He threatened to call the 
licensing board. She's never been threatened by another 
patient. She has seen a lot of people. She told you that it 
may have even been around 700 a year. She's never had another 
situation like this.

And she obtained a temporary restraining order, and I know 
I had mentioned that before, but she actually came into court 
and explained what had happened. And a restraining order was 
granted until 2020. That's pretty powerful.

Dr. Jacobs didn't just pick Mr. Bathen out of thin air. 
She knows his voice. She knows what happened when their 
relationship ended, how it ended. Mr. Bathen made these 
calls, and she had has no reason to come in here and lie at 
all. She has no reason to just make this up and say, yeah, 
it's Mr. Bathen.

Let's talk about how the jail calls further show that 
Mr. Bathen made these threats. This is from one of the calls, 
and they were on September 16th and 17th. I think you know 
he's pretty confident that once this is settled I'm probably 
looking at, you know, a misdemeanor. She's referring to his 
attorney who he was referring to in the jail calls, 
Mr. Theule.

He goes on to say, "So, I mean, it doesn't make sense to 
turn around and flee, leave your career that pays a six-figure
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salary for, um, you know, a misdemeanor and a fine basically.1’ 
And then he goes on to say, "You know, it would be easier 

to pay, you know, whatever it is, the thousand bucks. I mean 
the only thing is like they might put me on probation or 
something like that."

He's pretty sure there's no chance of jail time. These 
are not the statements of someone who did not make these 
calls. These are the statements of someone who made the 
calls. And basically, I mean, it might be probation or 
something like that. But he's pretty sure there's no chance 
of jail time. I might as well just pay the fine. It doesn't 
really matter. He's basically making admissions in his jail 
calls to the bail bonds agent about this.

And then he goes on to say, "And she said that it's me."
You know, but I would point out that the law says for a 

threats case, the alleged victim has to believe that there's a 
credible, realistic, reasonable belief that the threat could 
be immediately carried out; right? And you know, I was 
sitting in an office cubicle in Washington, D.C.

He is wrong on the law, first of all. You've been 
instructed on the law and we just went over it. The immediate 
ability to carry out a threat is not required. This — again, 
this is a statement of someone who is basically admitting but 
is misinformed about the law and thinks that because I am on 
the other side of the country, because I am at work, because 
I'm sitting in my office cubicle it doesn't meet the 
requirements.

At a nonprofit writing software to help reduce poverty,
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reduce hunger worldwide so, you know, I could not carry out 
any threats against anyone. That is not required.

Then in the jail calls — and you will hear these. And 
you will have all these recordings with you back in the jury 
room. And I would urge you to listen to them. Every one of 
the threatening calls that he makes he starts out on the call 
when he's, like, "Hey, Dr. Jacobs." Listen to these jail 
calls that begin this way. The voices are identical because 
they are the same person. "Hey, what's going on, man." "Hey, 
is this All-Pro?" "Hey, this is Ben Bathen. I called about 
30 minutes ago."

Listen to his tone of voice in those calls. It's very 
obvious when you listen to them that Mr. Bathen is the one who 
made these calls.

He also gives his address to the bail bonds agent, right, 
the 1132 North Kentucky, Arlington, Virginia address. He 
gives his date of birth as 11/3/1977. And he says that he was 
living in Virginia. He says that he works at the 
International Food Policy Research Institute. That he was 
born in Virginia. That his stepfather is Vincent Crawley and 
that his mother is Eufemia Crawley.

And you will note in there that he also says that he just 
has a new cell phone number. In fact, he tries to recite it 
at one point in the calls, and he's not even sure if he's 
giving the right phone.

And this is important because all of these things show you 
that those cell records that the calls were made from are 
Mr. Bathen's, that was Mr. Bathen's phone. All of this is
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corroborated by what is in those cell phone records.
And let's talk about that. So obviously the phone number 

with the 617 area code, that's Boston, Massachusetts area 
code, that's where Mr. Bathen moved to right after. He ended 
his, you know, sessions here in Los Angeles with Dr. Jacobs.

And his address on the billing records, right, the same 
thing that he said in the jail calls, is the 1132 North 
Kentucky Street in Arlington, Virginia. That is Mr. Bathen 
saying that that is his address in jail calls, and that is the 
exact address that is on the billing information for these 
calls.

His date of birth, the same date of birth that he gives in 
the jail calls, is reflected in the billing information for 
the call detail records, 11/30, excuse me, that's incorrect, 
but it's 1977.

And you will note that in the call billing information the 
dates that the phone number was effective were from 
September 1st, 2014 to September 4th, 2014, and that is 
consistent with someone who doesn't know their cell phone 
number and who says that they just got a new cell phone. 
Because he was in custody on September 16th and September 17th 
of 2017, so it makes perfect sense that this was his phone 
number, he didn't have his new phone number memorized by heart 
like someone would if they've had a number for a significant 
period of time.

All the towers were in the Virginia and Washington, D.C. 
area. And again, in those jail calls, Mr. Bathen is just 
confirming what we know from the call detail records, even
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1
2
3
4
5
6
7
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10
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what their own expert agreed with today, all of these calls 
were coming from Virginia and Washington, D.C. area. 
Regardless of where the exact location that the cell phone 
was, they are all coming from the same place where Mr. Bathen 
lives and works.

The records show that there was, in fact, a call and it 
was completed on the 4th of June to Dr. Jacobs' work voice 
message. The records show that they were, in fact, two 
completed calls. We know there was only one voice message, so 
clearly he didn’t leave a message on that other call.

But we know that there were two completed calls to her 
voice message again on the 3rd of July. And then on the 5th 
of July, there's also a completed call to Dr. Jacobs. All of 
this is consistent with her testimony.

Again, the call detail records Mr. Holmes was able to 
explain to you that he mapped the address for the 
International Food Policy Research Institute. It's on 
"I" Street. It's very near the White House, and that this is 
where the calls from July 3rd and July 5th. They were 
originating from an area where this location is and were the 
sector from that cell tower would encompass.

He also did the four frequency maps so you could see how 
often Mr. Bathen's phone was connecting to this particular 
tower that also made the threatening calls. It was consistent 
with someone being at work. It was Monday through Friday. 
There were no weekend hits on that tower. And it was from 
6:00 in the morning till about 3:30 in the afternoon. 
Absolutely consistent with Mr. Bathen being at his place of
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1 employment.
2 And then Blue Jug Landing and Green Ash Court, Virginia,
3 those were addresses that the tower frequency charts — and
4 you will have those back with you in the deliberation room —
5 those were the addresses for his stepfather and for his
6 mother. And those were also on the tower frequency chart as
7 locations where his cell phone was connecting with towers on a
8 regular basis.
9 And 1132 North Kentucky Street, Arlington, Virginia, that

10 was also on the tower frequency chart. And that is the
11 address that Mr. Bathen gave twice in his jail calls as his
12 residence, and that's the same address that Mr. Bathen said he
13 had been living at for about four months.
14 Ladies and gentlemen, Mr. Bathen hid behind a phone to
15 terrorize Dr. Jacobs. He terrorized her. He changed her
16 life. He intended to make her feel whatever type of pain he
17 , was feeling. He intended to absolutely terrorize her.
18 Listen to those calls again when you're in the jury room.
19 That's what she had to live with. That's what she is still
20 living with.
21 Mr. Bathen is the only person who made those calls, and
22 the evidence in this case proves beyond a reasonable doubt
23 that he is guilty of making each and every one of those calls.
24 Please return a verdict of guilty and tell him that.
25 Thank you.
26 THE COURT: All right. Well, we're at the end of the day,
27 ladies and gentlemen, so we will resume Monday morning at
28 nine o'clock.
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1 You have not heard the argument of Ms. Freeze. I urge
2 you, again, to keep an open mind until you've heard
3 everything.
4 Please continue to refrain from talking to anybody about
5 any subject connected with this matter or doing any research
6 or investigation.
7 I will see you on Monday at nine o'clock. And have a nice
8 weekend.
9 (The following proceedings were had between the Court

10 and counsel out of the presence and hearing of the

11 jury.)

12 THE COURT: All right. See you all Monday.
13 (At 4:24 p.m. an adjournment was taken until Monday,

14 June 18, 2018, at 9:00 a.m.)
15 
16
17
18
19
20
21
22
23
24
25
26
27
28
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1 San Diego, California)
: SS.

2 County of San Diego )
3
4

5 I,- Yvonne Medina Luna, Official Reporter for the Superior
6 Court of the State of California, in and for the County of San
7 Diego, do hereby certify:
8
9 That as such reporter, I reported in machine shorthand the

10 proceedings held in the foregoing case;
11
12 That my notes were transcribed into typewriting under my
13 direction and the proceedings held on June 15, 2018, contained
14 within Pages 356 through 535, are a true and correct
15 transcription.
16
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19
20
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22
23
24
25
26
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Dated this 30th day of September 2018.
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1 Chula Vista, California; Monday, June 18, 2018

2 -- OOO -­

3 (The following proceedings were had in open court in

4 the presence and hearing of the jury.)

5 THE COURT: Good morning, everyone. All right. I hope had

6 you a nice weekend and you are ready to listen to some more

7 closing argument in this case.

8 If we can get started, we have everybody present on the

9 record.

10 And Ms. Freeze.

11 MS. FREEZE: Thank you, Your Honor.

12

13 CLOSING ARGUMENT
14 BY MS. FREEZE:

15 Good morning, ladies and gentlemen.

16 Words alone are not a crime. There's been a lot of

17 assumptions in this case. When we first met last week, I told

18 you about some of those assumptions that you would be hearing

19 in this case.

20 The first assumption has been location, where my client

21 was at the time of these calls. And as you've heard through

22 the experts, Mr. Bathen could have been anywhere in the

23 Virginia or Washington, D.C. area. We know he wasn't here.

24 That's one thing we can agree on, both the People and I, is

25 that Mr. Bathen was nowhere near California, nowhere near

26 Chula Vista. He could have been anywhere in the Virginia and

27 Washington, D.C. area.

28 The prosecutor assumes that cell phone towers can pinpoint
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1 a caller or that it can narrow the area where a caller could 

be. We had our defense expert, Manfred Schenk, he helped put

3 a man on the moon with NASA. Okay. His -- his expertise is

4 spanning over 50 years. And he was clear. The science is

5 clear. You can't use towers to locate a phone. A tower range

6 can be up to 21 miles. Mr. Bathen could have been anywhere in

7 the Virginia and Washington, D.C. area in June and July of

8 last year.

9 Mr. Bathen's actual address with the Department of Motor

10 Vehicles is on Green Ash Court in Springfield, Virginia. He

11 only lived at this Arlington street address that was a point

12 of all these jail calls for four months when asked by a bail

13 bondsman in September of 2017, when asked by a bail bondsman

14 so he could get out of jail. He didn't plan on being in jail.

15 He had never been in jail before as the jail calls show. He

16 was calling around and doing everything he possibly could to

17 get out of jail.

18 The T-Mobile burner phone service began in September of

19 2014. So the address, if provided, would have been provided

20 three years prior in September of 2014. But he had only lived

21 at that Arlington street address for four months.

22 And what is this Arlington street address? Is it a home?

23 Is it an apartment complex? Is it a temporary or permanent

24 residence? Did they go and call there or ask the police to go

25 there and verify what this address is, what this home is? Is 

26 it an Airbnb? We don't know.

27 And additionally, it's really irrelevant because in order

28 to get that phone, you could just give arbitrary information
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1 or, as Mr. Schenk said, it could be just default information

2 that went in there.

3 Another assumption, ladies and gentlemen: Identity.

4 Dr. Jacobs treated Mr. Bathen for several years. They spoke

5 in person and they spoke over the phone. She did not

6 recognize his voice initially. He never threatened her in

7 their four- to five-year relationship. It was never negative

8 until the end and we'll get there.

9 She testified under oath that she only uses this number,

10 (619)525-7747. She, quote, said I have used that since she

11 opened her practice. She never gives out her cell or her home 

12 number. She never talks about family.

13 When Mr. Bathen moved to the East Coast, Dr. Jacobs was

14 very clear. She said my license stops at the border. She

15 said that many times. She was very clear about that. Yet she

16 continued to have sessions with my client. She says -- and

17 she charged him for it. She was treating him without a

18 license.

19 She says it was continuity of care. For six months? I

20 showed her e-mails from April 2008 all the way through

21 September of 2008. She's charging 45, 55-minute conversations

22 for continuity of care and charging him? She confirmed those

23 appointments.

24 And Mr. Bathen was calling her cell phone. He wasn't

25 using the other number that she said that she always uses and

26 that she's always been using throughout her practice. He had

27 to call a special number, the cell phone. That was the last

28 number he called Dr. Jacobs on. He didn't make calls on the
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1 619-525 number. He was calling her on her cell phone.

2 And then in 2009 after these five to six sessions that

3 he's being treated over the phone, paying for them, she says

4 it's over, I'm not really allowed. I'm not really allowed to

5 be doing this. Well, yeah, I mean, he's frustrated. That's a

6 little strange. He's been receiving treatment, counseling

7 sessions. He's been paying for it. And now she's saying that

8 I'm not really allowed to do that anymore? Has he been

9 receiving treatment from a therapist practicing without a

10 license? He wanted some answers. He was a little confused.

11 He didn't threaten her at that time. He didn't say "F

12 you, Dr. Jacobs" or, you know, there wasn't any yelling back

13 and forth. There was no threatening, "I want my money back"

14 or anything like that. It was just I want some clarification.

15 I am a little confused. What have we been doing? That was

16 his grievance. He wanted some clarification.

17 He wanted an apology. Have you been doing something that

18 you weren't allowed to? Have I been receiving treatment from

19 a therapist that perhaps wasn't supposed to be doing what

20 they're doing, practicing without their license?

21 And then there's nothing for 10 years. He doesn't

22 communicate with her. He doesn't come to California. He

23 doesn't have any family here. He has a mother in Northern

24 Cal, but there's no reason for him to come to Southern

25 California. He's living his life on the East Coast.

26 Then Mr. Bathen has been unexpectedly taken into custody.

27 He finds out that there's this case out here. He buys a

28 ticket as it says on the jail calls. He flies out here.
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Voluntarily shows up. Hires an attorney. Goes to court and 

is taken into custody.

And we spent a lot of time on these jail calls because 

they're — I don't know why. Perhaps they're grasping at 

straws. Because he's calling every bail agent to get out, 

like anybody would. If you've ever been in custody, you don't 

want to be there. You want to get out. And he's called. 

He's incarcerated. His liberty interests have been 

restrained. He's sitting in a gross cell calling everybody he 

can possibly think of to get out.

He's been, in his mind, wrongfully accused and wrongfully 

taken into custody, yet he's calm. He's not yelling. He's 

not screaming. This isn't a man that has severe anger 

problems where he's screaming at everybody despite being told 

different things from different bail agents and sitting in 

custody when he was not planning on that. He's very calm.

He says I'm a computer nerd. This whole thing just scared 

the pants off me. I mean I don't want any trouble. I have a 

good job. I'll follow the rules. Even the bail agent is kind 

of confused. I'm just trying to, you know, connect the dots 

here. You haven't lived in San Diego since 2005.

The other assumption: Intent. These messages seem to 

reference some type of recent conversation; right? It's like 

they're picked up from where they left off. But there's no 

link. It's attenuated.

The individual says you don't talk to me about dating. 

When did they talk about dating? There was no testimony that 

they talked about dating or any issues to that — in that
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1 regard.

2 "Don't ever fucking talk to me like that." When? Ten

3 years ago? Dr. Jacobs testified she has not spoken to my

4 client in 10 years. She's purged the file.

5 "Your friends think you need to get laid." When did she

6 speak with these friends? When was there any discussion about

7 that?

8 I live in Virginia, 3,000 miles away. I take care of my

9 responsibilities.

10 Immediacy is required. Ladies and gentlemen of the jury,

11 even if you think that my client made these calls. You say,

12 you know what, I don't understand the cell phone mumbo-jumbo,

13 I think it's him, let's go to the step further then.

14 You have to meet all -- the prosecution has to meet the

15 following six elements to find Mr. Bathen guilty beyond a

16 reasonable doubt. And that's because we're talking about

17 speech. We are talking about freedom of speech. The First

18 Amendment. The California legislature had to make this Penal

19 Code Section extremely narrow because we're penalizing speech.

20 So it has to meet all of these six elements. Not just a few,

21 not just one or two. Maybe all five but not the six. All six

22 elements have to be met beyond a reasonable doubt because

23 we're talking about speech. The freedom to express yourself.

24 And be mindful, angry outbursts are, in fact, protected by

25 the First Amendment. It has to be specific. And we'll go

26 through those elements.

27 That Mr. Bathen willfully threatened to cause -- or excuse

28 me, willfully threatened to unlawfully kill or unlawfully
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1 cause great bodily injury to Dr. Jacobs;

2 And Mr. Bathen made the threat electronically to

3 Dr. Jacobs;

4 And Mr. Bathen intended that the statement be understood

5 as a threat and intended that it be communicated to

6 Dr. Jacobs;

7 And the threat was so clear, immediate, unconditional and

8 specific that it communicated to Dr. Jacobs a serious

9 intention and immediate prospect that the threat would be

10 carried out.

11 The California legislature said "immediate" twice in the

12 fourth element. It has to be narrow. Future threats are

13 protected. It has to be immediate.

14 And the threat actually caused Dr. Jacobs to be in

15 sustained fear for her own safety;

16 And Dr. Jacobs' fear was reasonable under the

17 circumstances.

18 Don't be confused by the People saying ability is not

19 required. Immediate ability is not required. Ability is

20 skill. Yes, if he — whether or not he can or physically -­

21 he physically can do this isn't an issue; right? The law

22 requires immediate prospect. Prospect is the likelihood. The

23 law requires the immediate likelihood of the threat being

24 carried out.

25 Be mindful, the California legislature spent time carving

26 out the six elements. And on that fourth element, immediate

27 is mentioned twice. The California legislature made it

28 important that instantaneous, that immediate prospect, that
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1 immediate likelihood because future threats are protected

2 First Amendment speech.

3 And with a message, one of the messages says "still

4 planning," not I'm on my way. That's not an immediate

5 prospect. An immediate prospect from 3,000 miles away on the

6 other side of the country?

7 And we aren't in the wagon days, as the People were

8 saying. Of course it's not going to take two months for an

9 individual to fly from the East Coast to the West Coast. But

10 it's immediate. It's -- is that immediate? Getting —

11 booking an airplane, getting on the airplane, flying out,

12 renting a car, that's not what the California legislature was

13 thinking about when they carved out this code because we're

14 talking about freedom of speech, ladies and gentlemen, the

15 First Amendment.

16 We can all agree, again, Mr. Bathen is nowhere near

17 Chula Vista. He's nowhere near California. And Dr. Jacobs

18 confirmed, when she went to the hearing in September of last

19 year, she confirmed that Mr. Bathen lived on the East Coast.

20 There was a proof of service. He was served there. That's

21 where he lived. He had been living there since 2008. She

22 knew that. They had their telephonic sessions.

23 The law requires immediacy. It requires instant -- the

24 instant likelihood. This immediate prospect that is going to

25 come, that this threat is going to be carried out. And

26 "immediate," again, referenced two times, the threat was so

27 immediate and immediate prospect. Pounding it in your head.

28 You can only circumvent the First Amendment if these are met,
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1 each of these six elements.

2 Now, let's talk about the last element, the sixth element.

3 Reasonable fear. Dr. Jacobs has not seen or spoken with

4 Mr. Bathen in 10 years. She said it was unexpected. She

5 didn't really recognize his voice. He lives on the other side

6 of the country. That's the last she knew. He has no reason

7 to come to Southern California. He never threatened her in

8 the past.

9 His only grievance was from 10 years ago when he said,

10 you're treating me for four to five, six sessions, you're

11 charging me, we are having 45-minute to 55-minute

12 conversations and then all of a sudden you stop, you say I'm

13 not allowed to do this. Well, I want an explanation. What's

14 going on here?

15 That wouldn't trigger — that doesn't make any sense for

16 an individual 10 years later to call and say crazy stuff,

17 angry outbursts on a phone message. Words alone are not a

18 crime.

19 The People say,, well, the calls themselves, they speak for

20 themselves; right? I'm not saying that these messages

21 aren't -- they are not nice. Obviously there's some rude

22 things that are being said, whether you believe it's from

23 Mr. Bathen or someone else. Yeah, they are not nice words.

24 They're angry outbursts. It's just slang, a bunch of words

25 out and just angry outbursts. That's allowed. Angry

26 outbursts are allowed. That's protected speech.

27 The calls can't speak for themselves. You've got to meet

28 all six of those elements.
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1 The only way you can circumvent the First Amendment if the

2 words pose an imminent threat. I'm talking banging on the 

3 door, I'm going to come in there, I'm going to kick your ass,

4 I'm going to beat you up, road rage situations where you see

5 each other, you're coming at the other individual. Heated 

6 conversations, fights between husbands and wives, other type 

7 of domestic violence situations. That's what a 422 is. It's 

8 that imminent threat. "I'm coming to get you."

9 You cannot penalize angry outbursts from 3,000 miles away.

10 The law doesn't allow it.

11 We took time on Tuesday to listen to you and speak with

12 you, get to know you. We took a whole day to pick this jury.

13 We wanted to pick the jury that followed the law. That's why

14 we spent so much time talking with you, engaging with you, 

15 having you open up and talk about personal things because we 

16 want to make sure that you can understand the law. And you

17 took an oath that you would follow the law. And this is the

18 law.

19 Another jury instruction that Your Honor has read to you

20 on Friday and will be in the back in the jury deliberations 

21 with you is that if you can draw two or more reasonable

22 conclusions from the evidence, one to innocence and one to

23 guilty, you must choose the one that points to innocence or a

24 not guilty verdict. You must. That is the law.

25 And you had the packet of the law. Of course Your Honor

26 read all of it through on Friday and we retired that day. You

27 will have a chance to reread that law. And I want to

28 encourage you to do so because you did take that oath, to
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follow the law, to read everything, to look at all the 

evidence.

And you can listen to the messages again. I'm sure 

Ms. Somerville, she might have them played again this morning 

because she gets to stand up after me and gets to speak with 

you one more time because she has the burden. This is all I 

get. And she might play them again because they're emotional. 

They might get you a little upset. But you can't make your 

decision based on your emotion. You have to make your 

decision based on the law.

And again, I'm not saying that these messages aren't 

upsetting, that -- they're not very nice, but again, is it so 

specific, is it immediate prospect of harm? Is it 

unconditional?

Proof beyond a doubt is proof that leaves you with an 

abiding conviction that the charge is true. Speaking of 

Tuesday in jury selection, some people had trouble with that. 

Some people said that's weird. I can't really wrap my head 

around that. I see someone kind of pulled over on the side of 

the road and I think they must have done something wrong; 

right? And I even said I sometimes do at that as well; right? 

But that's not the law.

Just because my client is sitting next to me over here 

away from you and he's been charged with a crime, it doesn't 

make him guilty. When we all walked in here on Tuesday of 

last week, he was innocent. Innocent because there was no 

evidence. And we had some trouble with that; right. We had 

to play the game. The Court had to ask you a couple times how
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1 you would vote because it is unusual. But that's the law. He

2 walked in on Tuesday innocent.

3 Unless the proof — unless the People have put forth

4 evidence proving that beyond a reasonable doubt that he's

5 guilty, you must find that he's innocent. That's the law.

6 And what is abiding conviction? An abiding conviction is

7 you believe that, it's in your gut. You're okay with that

8 decision now, today, Friday, 4th of July weekend, Christmas

9 holidays. It's an abiding conviction.

10 Words alone are not a crime. Look at all the evidence.

11 And again, even if you think, look, all this cell phone stuff,

12 all this testimony with experts and what have you, look, I

13 think he — I think he made the call. Okay. I just — I

14 think he made the call. I don't really know why. It doesn't

15 really make any sense. It's been 10 years. You know, I think

16 he made the call.

17 And then you have got to go through all those elements.

18 You've got to go through them. Was it specific? Or was it

19 just an angry outburst? Was it just ranting? Because that's

20 allowed. That's allowed.

21 Again, the People will say an immediate ability is not

22 required. But remember an ability is a skill. Yeah, whether

23 or not he physically can do what he is saying he can do, that

24 doesn't matter. It's the prospect, though. It's that

25 likelihood.

26 The California legislature, the Penal Code that is

27 penalizing speech, it must be specific. Because, if not, then

28 what's the First Amendment? It's being torn away.
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1 An abiding conviction. Look at all the evidence. And

2 hold your truth. Don't go in there and just raise your hands

3 and say — look at everything. And if you feel in your gut

4 one way and another juror feels the other way, you hold your

5 truth either way. And you promised that you'd do that when we

6 spoke with you on Tuesday.

7 Ladies and gentlemen, I appreciate the time that you've

8 spent with us going into the weekend, listening to all of

9 this, looking at maps, hearing testimony, dealing with all the

10 scheduling.

11 My client has maintained his innocence from day one. He

12 has flown back and forth across the country, five, six, seven

13 hearings, maintaining his innocence. And when you look at

14 everything, I think you will agree the People have not met

15 their burden and find my client not guilty.

16 Thank you.

17 THE COURT: Ms. Somerville.

18 MS. SOMERVILLE: May I have a moment to set this up?

19

2 0 REBUTTAL ARGUMENT
21 BY MS. SOMERVILLE:

22 Good morning. When I spoke with you on Friday, it was

23 kind of late in the day and I know you had been listening to

24 testimony for the better part of the day.

25 So I want to go over a few of the instructions with you,

26 and I want to clarify so that you're not confused by what you

27 just heard. I want to talk to you about what the law actually

28 says straight out of the jury instructions.
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1 When you were sworn in on Tuesday of last week, you all

2 stood and took an oath. And you took an oath to follow the

3 law that the Court instructed you on. And that's extremely

4 important. And in fact, you will find in your jury

5 instruction packet that there's actually jury instruction that

6 goes into what your duties are as a juror.

7 Now, you alone decide what happened; right? Our

8 arguments, what we say, what we think isn't evidence. It's up

9 to the 12 of you to decide exactly what happened in this case.

10 And you can only do that based on the evidence that was

11 presented in this trial. You can't let bias, sympathy,

12 prejudice, public opinion influence your decision in any way.

13 It must be based on the facts and the law.

14 This includes bias for or against the witnesses, the

15 attorneys, the defendant or the alleged victim. You must

16 follow the law as the Court explained it to you even if you

17 don't agree with it. You took an oath to follow the law in

18 this case.

19 Proof beyond a reasonable doubt, it's proof that leaves

20 you with an abiding conviction that the charge is true. The

21 evidence need not eliminate all possible doubt because

22 everything in life is open to some possible or imaginary

23 doubt. Proof beyond a reasonable doubt is not proof beyond a

24 shadow of a doubt. It's not proof beyond all imaginary or

25 possible doubt. It is proof beyond a reasonable doubt.

26 I want to just go over what direct and circumstantial

27 evidence are with you because you had both of those in this

28 case.
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1 And facts may be proved by both direct and circumstantial

2 evidence or a combination. Direct evidence can prove a fact

3 by itself; and in the jury instruction that you heard, direct

4 evidence is a witness coming into the courtroom and saying, I

5 saw it raining outside. That's direct evidence that it's

6 raining outside.

7 Circumstantial evidence does not directly prove the fact

8 to be decided but is evidence of another fact or a group of

9 facts from which you may logically and reasonably conclude the

10 truth of the fact in question -- right? -- that it was

11 raining. If someone comes in and tells you, I saw a man enter

12 the courthouse, he was holding an umbrella, he had a raincoat

13 on and there was water all over it. That is circumstantial

14 evidence. It's facts from which you can draw a reasonable

15 conclusion that it was raining outside.

16 Now, both are acceptable types of evidence. I know it

17 gets a bad rap sometimes; right? We always hear on TV shows,

18 well, it's all circumstantial, it's all circumstantial. Well,

19 frankly, a lot of very powerful evidence is circumstantial

20 evidence. Cell phone records, DNA evidence, those type of

21 evidence are facts from which you can draw an inference that

22 someone was in a particular location. That is circumstantial

23 evidence. It's powerful evidence. Neither is necessarily

24 more reliable than the other.

25 Circumstantial evidence. Sufficiency of evidence. I want

26 to touch on this because what was left out by the defense was

27 the second part to this instruction. The instruction says if

28 you can draw two or more reasonable conclusions from the
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1 circumstantial evidence and one of those reasonable -- the law

2 loves that word, reasonable. We talk about reasonable things

3 when we're in court. One of those reasonable conclusions

4 points to innocence and another to guilt, you must accept the

5 one that points to innocence. Remember, we're talking about

6 reasonable conclusions.

7 The instruction then goes on, and this was left out:

8 However, when considering circumstantial evidence, you must

9 accept only reasonable conclusions and reject any that are

10 unreasonable.

11 And again, the testimony of only one witness can prove any

12 fact. Before you conclude that the testimony of one witness

13 proves a fact, carefully review all of the evidence.

14 I want to go over the instruction for this crime again for

15 you so that you're clear on what is actually required.

16 Again, we have the three counts, the June 4th, the

17 July 3rd, and the July 5th.

18 June 4th.

19 (Audio recording played; not reported.)

20 MS. SOMERVILLE: That's Count 1.

21 Count 2 is the July 3rd call.

22 (Audio recording played; not reported.)

23 MS. SOMERVILLE: And then we have the July 5th call.

24 (Audio recording played; not reported.)

25 MS. SOMERVILLE: So while we talk about what exactly the

26 jury instruction, the law requires for this crime to be proved,

27 I'm not going to talk about who did this. I'm going to talk

28 about why this is a crime. Why those calls are absolutely
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1 based on the evidence in this case, not protected by the First

2 Amendment. They are a crime. The law takes a stand, okay.

3 This is not someone just spouting off, oh, I can't stand

4 that person I work with. I just wish, you know, what, maybe

5 they get in a car accident, something. Okay. No.

6 If there were ever threats that were a crime, they are the

7 threats that were made in this case.

8 So let's talk about why this is a crime. Willfully

9 threatened to unlawfully kill or unlawfully cause great bodily

10 injury to Dr. Carolyn Jacobs.

11 On the 6/4 call, there are four specific clear threats

12 about what he would do to her. On the July 3rd call, there

13 were five. And on the July 5th call, there were six. These

14 threats were threats to bash her skull in, to rape her, to

15 torture her. There were threats to murder her, to murder her

16 daughter. This was not just someone spouting off. These are

17 crimes. These words are crimes.

18 The second element, that it was made by electronic

19 communication. It was made over the phone.

20 The third element is that the caller intended his

21 statements to be understood as a threat and he intended that

22 it be communicated to Dr. Carolyn Jacobs.

23 Now, clearly they were intended for Dr. Jacobs; right?

24 They were left on her work voice message. They addressed her

25 specifically at the beginning of each call. "Hey, Dr. Jacobs.

26 Hey, Dr. J." The caller intended for them to be communicated 

27 to her.

28 Now, when you talk about intending his statements to be
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1 understood as a threat, obviously we can't just open up the

2 top of someone's head, look inside and go, oh, okay, I get —

3 I get what you meant; right? We look at the circumstances and

4 we look at the person's words to figure out exactly what their

5 intent was. We use circumstantial evidence to figure out

6 intent.

7 And in this case, when you look at those words, they're

8 crystal clear. The caller intended them to be taken as a

9 threat and they were deadly serious. Look at the words and

10 look at the circumstances.

11 The fourth element: That the threat was so clear,

12 immediate, unconditional and specific that it communicated to

13 Dr. Jacobs a serious intention and immediate prospect that the

14 threat would be carried out. I'm going to do this, I'm going

15 to do that. I'm still planning on coming out there. He

16 wasn't mincing words. Okay. He wasn't saying, well, if this

17 happens, if X, Y or Z happens, then I'm going to do this.

18 These were direct, specific, immediate threats. They

19 communicated to her a serious intention that this would be

20 immediately carried out.

21 Look at all the steps she took. Look at everything she

22 did to protect herself. I mean frankly, she's a prisoner of

23 his words. She got physically ill from this. She was in a

24 state of anxiety. She had to lock herself inside of her home

25 to protect herself. I mean she's a grown woman. She's a

26 doctor. She has to have her husband come and meet her at work

27 because of these calls. She has to tell her colleagues so

28 that they can protect themselves and other patients.
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1 There was a serious intention and immediate prospect that

2 the threat would be carried out. And she went as far to come

3 into a court to ask a judge to give her a restraining order to

4 protect herself from this man.

5 Consider the words and the circumstances surrounding the

6 threats. The threat actually caused her to be in sustained

7 fear for her own safety and the safety of her immediate

8 family. Of course it did. And we just went over everything

9 that she did. She's still afraid. She told you that. And

10 you saw how she reacted when those calls were played for her

11 in this courtroom.

12 This wasn't mere spouting off. These were sadistic,

13 horrifying, vile threats intended to terrorize her. And her

14 fear was reasonable under the circumstances.

15 I don't know how her fear could be unreasonable given the

16 threats that were made. On what planet would her fear be

17 unreasonable? She's not some hysterical woman who is blowing

18 something way out of proportion. Her fear was proportionate

19 to the extreme violent threats that were left for her.

20 This is directly out of the jury instructions that you

21 will receive. Someone who intends that a statement be

22 understood as a threat does not have to actually intend to

23 carry out the threat. And an immediate ability to carry out

24 the threat is not required.

25 The law doesn't say you have to be on someone's doorstep,

26 they have to know where you are in order to be convicted of

27 this crime. Because someone could just drive to L.A., do all

28 of this and then say, well, you know what, I wasn't on your
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1 doorstep, sorry. It's not a crime. The law isn't a fool.

2 The immediate ability to carry out the threat is not

3 required. Regardless of what Mr. Bathen thought in his jail

4 calls was the law. He's mistaken. The law is the law.

5 Doesn't matter if he was in Virginia or Washington, D.C.,

6 which we know for a fact he was, or if he was in National City

7 making these calls. It does not matter. Do not be misled by

8 that statement that he had to have been on her doorstep or,

9 you know, some type of road rage incident. That is not the

10 law.

11 Now I want to talk to you about why we know that

12 Mr. Bathen is the one who left all of these calls. Why we

13 know that the evidence has shown beyond a reasonable doubt

14 that it's him and him alone.

15 We had Dr. Carolyn Jacobs' testimony; right? She was a

16 registered nurse. She's been a licensed psychologist for over

17 20 years. And she's been in private practice in Chula Vista

18 in the same office since 1995.

19 Not only her previous career but her current profession is

20 one to help people; right? People go to therapy because they

21 want to deal with issues in their lives. They want to learn

22 how to lead a better life; right? They want to work through

23 things.

24 That's why Mr. Bathen came to her, but clearly it didn't

25 work out well. We see the end result of that here in court

26 today.

27 Now, I have this chart up here and I want to go through it

28 row by row. So Dr. Jacobs received these three calls; right?
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1 She told us about that. We have the three recorded phone

2 calls that went to her voice mail. And we know that the

3 number they came from is the 617-4648 directly to her work

4 voice mail.

5 She told you that, yes, right, when she first got this

6 call, she didn't immediately click. I mean it's not in her

7 life anymore. It hasn't been, you know, a constant thing.

8 She's not treating him anymore. But once the name, she knew.

9 It was like a light bulb went off. She recognized his voice.

10 She recognized the tone and the pitch. She's heard him upset

11 and angry before; right? They have five in-person sessions

12 per year, five to six phone sessions per year and five

13 continuity of care phone sessions, and these are, you know,

14 about an hour long.

15 This is not some, you know, person who came in, had a

16 consultation and then she never saw again. This is someone

17 whose voice she is very familiar with. Just because, you

18 know, obviously she's in extreme shock when she gets this

19 phone call; right? I mean it is out of the blue. She didn't

20 just immediately go, Mr. Bathen; that doesn't mean it wasn't

21 Mr. Bathen. Right?

22 She treated him from 2004 to 2009. You know, I want to

23 actually mention something too. This whole thing about

24 continuity of care, you know, practicing outside of

25 California -- okay -- the defense is trying to make her out to

26 be some unethical, you know, terrible therapist. She

27 explained she felt like she had an ethical obligation to

28 continue care with Mr. Bathen while she was making referrals
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1 for him to get treatment on the East Coast. She didn't just

2 drop him.

3 Clearly, he had some substantial issues that needed

4 continuing treatment; right? This wasn't just someone who

5 said, well, you know, I'm moving, whatever. Once I get

6 situated, I'll figure it out. I'll go online and I'll get

7 another therapist. That was obviously not what was going on

8 in this case.

9 She treated Mr. Bathen; right? And then we have from 2004

10 to 2005, we even have his own jail calls confirming this, this

11 was my former therapist, we had phone consultation since 2005

12 and those phone consultations continued up to 2009.

13 Mr. Bathen in his own words is confirming just how well she

14 would recognize his voice given the fact that they've had

15 substantial amounts of time on the phone together.

16 She said Mr. Bathen moved to Boston. That's where he went

17 when he relocated. That 617 phone number, that is a Boston

18 area code phone number.

19 I've been on the East Coast since 2008. That's what he

20 tells the bail agent. That is consistent with what Dr. Jacobs

21 told you when he relocated. And then, again, he mentions, you

22 know, to the bail agent something about "while I was living in

23 Boston."

24 All of this evidence establishes that Mr. Bathen is the

25 one who made these calls.

26 Dr. Jacobs was granted the restraining order; right? And

27 it prevents Mr. Bathen, not some other random person, from

28 contacting her until 2012 [sic]. She came to the courthouse,
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1 she explained to the judge what was going on, and the order

2 was granted.

3 She identified Mr. Bathen in court as the person who made

4 these three calls. She had no other issues with patients.

5 She's had no other threats. And there are no other suspects,

6 period.

7 Now, Mr. Bathen's bizarre demand. She explained to us how

8 this ultimately ended; right? He wanted a face-to-face

9 sit-down where basically she sat there, didn't say a word. He

10 could unleash on her all of his whatever grievances, whatever

11 wrongs he felt. That is bizarre. I mean that's not normal.

12 That's not normal request of someone regardless of, you know,

13 therapist-patient relationship.

14 And she wasn't going to allow that. She wasn't going to

15 sit there and have obviously this disgruntled person going off

16 on her while she sat mute.

17 Think of how that upset him. That was it. That was it.

18 She was -- she was not going to have these demands. She

19 contacted her professional liability attorney to make sure to

20 get the termination process done correctly. He refused to

21 give her his address so she couldn't even send him a formal

22 letter.

23 And then she couldn't even figure out: Apologize for

24 what? She could never get clarification from him on that

25 point.

26 Mr. Bathen had unresolved issues with Dr. Jacobs. And

27 that's when we talk about motive. So motive is a powerful

28 thing; right? Sometimes cases occur and you just are, like,
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1 why? Right? But a lot of the time, and especially in cases

2 like this, there's a reason; right? There's maybe child

3 custody issues. Maybe there's some, you know, scorned lover.

4 Maybe there's revenge. Maybe there's financial reasons or

5 just pure and simple hate.

6 And clearly, this had been building in Mr. Bathen to where

7 it came out on these three calls on June 4th, July 3rd and

8 July 5th.

9 The law says the People are not required to prove that the

10 defendant had a motive to commit any of the crimes. In

11 reaching your verdict, you may, however, consider whether he

12 had a motive. Having a motive may be a factor tending to show

13 that he's guilty. Not having a motive may be a factor tending

14 to show that he's not guilty.

15 The motive in this case, right, I mean, to a normal

16 person, it seems bizarre; but when you really break down what

17 it was, it was just human emotion. It was human hate. He

18 didn't get his way when this relationship ended and for

19 whatever reason this had been fermenting and building inside

20 of him. And ultimately, it culminated in these vicious,

21 sadistic, terrifying calls.

22 Let's talk about the voice messages and jail calls and how

23 these establish that Mr. Bathen is the person who made the

24 calls. The introduction to all three of the calls, "Hey,

25 Dr. Jacobs, hey, Dr. Jacobs." He also says "Hey, Dr. J.;

26 right?

27 In his jail calls, which you'll have, listen to his voice.

28 Seriously. Of course he's not screaming and threatening to
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1 rape the bail agent. I mean he wants them to help him so he

2 can get out of jail; right? Hey, what's going on, man? Hey,

3 is this All-Power [sic]? Hey, this is Ben Bathen. I called

4 about 30 minutes ago.

5 When you listen to those, he's not, you know, gone off

6 ballistic at the beginning of these voice messages that he

7 left Dr. Jacobs either. His tone, his inflection, it's the

8 same. That's powerful evidence establishing that Mr. Bathen

9 made these calls. "Hey, Dr. J., Hey, Dr. J., I just want to

10 let you know that I'm still planning on coming out there."

11 He's saying that because he's on the East Coast; right? I'm

12 going to plan to come out to the West Coast, plan to go to the

13 East Coast. That's how people talk, right, when they're

14 referring to going from one coast to the other or from going,

15 you know, a fairly long distance to another. I'm planning on

16 coming out there. That's additional evidence that Mr. Bathen 

17 made these calls.

18 Let's look at the phone records and the jail calls; right?

19 The phone number, the 716. In the phone records, right, it

20 shows, and you can see I've taken a snippet out of the billing

21 reference information so that you have that. And you're going

22 to have all the exhibits with you back in the jury room so you

23 can look at them closely; right?

24 Boston, Massachusetts area code and he also says, right,

25 confirms that he was living in Boston. You see the number is

26 listed in the records. You see that the market which

27 identifies the area code is Boston, Massachusetts, exactly

28 where he went when he left California.
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1 The subscriber address, 1132 North Kentucky Street,

Virginia, 22205. Mr. Bathen twice in these jail calls says

3 that is where he lives. His own words. And in there, in this

4 prepaid burner phone, that's the address.

5 Now, the testimony was not that the information is set in

6 stone and you put it in when you buy the phone; right? The

7 testimony was basically you go in and you get more minutes to

8 put on these phones, okay. It's not like a normal, right,

9 plan when you go into T-Mobile or Sprint and give all your

10 information initially because you are setting up a contract.

11 This is an ongoing thing. So to say that this was put in

12 there in 2014, that just is not what the testimony was at all.

13 The expiration date on this phone was 9/4/17. And in the

14 jail calls, those were made from 9/16 to 9/17. And in those

15 calls, Mr. Bathen is saying to the bail agent, I don't know,

16 it's a new cell number; right? The agent is trying to get his

17 cell phone number from him to contact him. And he says, I

18 don't have my cell phone number. That's because on

19 September 4th of 2017 that number was terminated.

20 Date of birth; right? Okay. These records have

21 Mr. Bathen's date of birth. He tells the bail agent in those

22 calls that his birthdate is November 30th, 1977. And again,

23 right, he tells the bail agent, I've only been over there

24 probably four months. This is about that Kentucky Street

25 address. But when you look at the records as well, it's

26 circled down at the bottom, it says, "Last refilled, 8/25/17."

27 He could have given his address then. He could have given

28 his address at any point. The fact of the matter is is all
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1 this billing information is all evidence of Mr. Bathen and

2 Mr. Bathen alone.

3 The area where he lived, his home address, his birthdate,

4 the fact that the call was terminated, that is all evidence

5 that Mr. Bathen made these phone calls.

6 And then you look at the calls themselves. And you will

7 have them with you. They're on CD. They're in an Excel

8 spreadsheet format. But you can scroll through and see

9 exactly where these calls are listed.

10 There was a successful call on June 4th from his number to

11 Dr. Jacobs. There were two successful calls, right, obviously

12 only one voice message on July 3rd from Mr. Bathen's phone to 

13 Dr. Jacobs' voice mail.

14 And again, the records show that on July 5th, there was a

15 successfully completed call from his number to her voice mail.

16 That is proof that Mr. Bathen is the person who made these

17 calls.

18 The cell tower mapping. Right? Mr. Holmes told you that

19 he did tower frequency charts. That's to establish the

20 reliability of these calls when you link it up with locations

21 where the user, where you would expect them to be; right? The

22 No. 1 tower that was used with Mr. Bathen's records was his

23 dad's address, right, his stepfather's address.

24 And he said this, in the jail calls, my dad lives in

25 Virginia. It's Vince Crawley, that's my stepfather.

26 The second point of interest; right? It's the

27 International Food Policy Research Institute on "I" Street in

28 Washington, D.C. I am a Web programmer for a nonprofit in
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1 Washington, D.C., International Food Policy Research

2 Institute. He says that a couple times in these calls.

3 He gives this location where he works. The tower

4 frequency charts show that he was hitting on a tower that

5 covers that vicinity. And that it was Monday through Friday,

6 right, from around 6:30 or 6:00 in the morning until 3:30 in

7 the afternoon. That's powerful evidence that he made these

8 calls. His phone records are hitting consistently in an area

9 with consistent evidence that he was at work.

10 And then we have the calls that were mapped on July 3rd;

11 right? And he goes on to say when he's talking to the bail

12 agent, and we'll talk about this statement, you know, and as

13 you know, I was sitting in an office cubicle in Washington,

14 D.C. That is where the tower that was used to make the calls

15 on July 3rd was activated. From where his place of work is.

16 It's additional evidence that Mr. Bathen and Mr. Bathen alone

17 made these calls.

18 And then we have the July 5th call; right? Again, he

19 talks about, you know, I was sitting in an office cubicle in

20 Washington, D.C. The same tower is utilized for this specific

21 call that was made to Dr. Jacobs on July 5th.

22 And the third ranking tower, right, where Mr. Bathen's

23 calls were connecting the most, Eufemia Crawley. And

24 Mr. Bathen says that that's his mother's name, right, in the

25 jail calls.

26 Now, he also says my mother lives in Northern California,

27 but Mr. Holmes talked about locating a Virginia driver's

28 license with this address.
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1 And Mr. Bathen also says in these calls that he was born

2 in Virginia; right?

3 So there's a residence in this area where his phone is

4 connecting to a tower consistently that is associated with his

5 mother.

6 And the last tower that I'm going to talk about from the

7 frequency chart is the one where Mr. Bathen's address is. He

8 is consistently connecting to a tower near his address, the

9 address he repeatedly gives to the bail agents as where he

10 lives. That is powerful evidence that these phone calls based

11 off these phone records were made by Mr. Bathen and no one

12 else.

13 So defense witness Manfred Schenk, he was paid $7,500 to

14 review call detail records and prepare one map. That's a lot

15 of money. He was paid $350 an hour for his testimony. That's

16 a lot of money.

17 And what did he tell us? I mean ultimately, what did he

18 say? Yeah, all the towers were connecting in the area of

19 Washington, D.C. and Virginia, which is exactly what we told

20 you.

21 And he said that the call detail records had a purpose

22 20 years ago. Okay. Cell phone companies are big business;

23 right? I mean it's a huge industry. Everyone has a cell

24 phone. And, right, their bottom line is to make money.

25 They're not going to waste resources, waste money on

26 collecting all this data, keeping these records for no reason.

27 That is just not inaccurate statement, period. That they

28 had a purpose 20 years ago. Because a company that's into
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1 making money is not going to be wasting resources on something

2 that's basically like a dinosaur; right? It's a relic from

3 the past. That's not accurate. They keep this information

4 for billing purposes. They're not in the business of losing

5 money.

6 So some of Mr. Bathen's statements, I think -- you know,

7 I'm pretty confident -- he's pretty confident that "Once it's

8 settled, I'm probably looking at, you know, a misdemeanor.

9 So, I mean, it doesn't make sense to turn around and flee,

10 leave your career that pays six-figure salary for basically,

11 you know, a misdemeanor and a fine.

12 "You know, it would be easier to just pay whatever it is,

13 the thousand bucks. I mean, the only thing is, like, they

14 might put me on probation or something like that." He's

15 pretty sure there's no chance of jail time.

16 Those are not statements that he did not commit these

17 crimes. Someone who didn't commit these crimes doesn't talk

18 like that. It's additional evidence that Mr. Bathen committed

19 these crimes.

20 Now, Mr. Bathen, right, himself, okay, he's a smart guy.

21 I mean, he's clever; right? I mean obviously he has a good

22 job. He repeatedly mentions about how he makes, you know, six

23 figures and he's helping, you know, whatever, write software

24 that cures poverty and world hunger.

25 Okay. I mean I think we all know, right, we're all

26 adults, that just because you have a good job doesn't mean

27 that you can't commit a crime. It doesn't mean that you're

28 any better than the average person, right, on the street.
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1 Doesn't mean that you can't be criminally responsible for your

2 actions just because you have a good job, just because you've

3 never been in jail before. There's a first time for

4 everything.

5 And then Mr. Bathen says, "And she said that it's me, you

6 know. But I would point out that the law says for a threats

7 case, the alleged victim has to believe that there's a

8 credible, realistic, reasonable belief that the threat could

9 be immediately carried out; right? And you know, I was

10 sitting in an office cubicle in Washington, D.C. at a

11 nonprofit writing software to help reduce poverty and hunger

12 worldwide. So, you know, I mean, I could not carry out

13 threats against anyone."

14 That is not required. He's smart, but he doesn't know the

15 law. And he doesn't get to hide behind a phone and leave

16 sadistic, horrifying messages that terrorized Dr. Jacobs.

17 Ladies and gentlemen, you have heard all the evidence in

18 this case. The evidence in this case proves to you beyond a

19 reasonable doubt that:

20 One, a crime was committed;

21 And that, two, Mr. Bathen is the person who committed this

22 crime.

23 Because the evidence has shown beyond a reasonable doubt

24 that he is guilty, the only reasonable verdict is guilty on

25 all charges.

26 Thank you.

27 THE COURT: Ladies and gentlemen, when you go to the jury

28 room, the first thing that you should do is choose a
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foreperson. The foreperson should see to it that your 

discussions are carried on in an organized way and that 

everyone has a fair chance to be heard.

It is your duty to talk with one another and to deliberate 

in the jury room. You should try to agree on a verdict if you 

can. Each of you must decide the case for yourself but only 

after you've discussed the evidence with the other jurors.

Do not hesitate to change your mind if you become 

convinced that you are wrong, but do not change your minds 

just because other jurors disagree with you.

Keep an open mind and openly exchange your thoughts and 

ideas about this case. Stating your opinions too strongly at 

the beginning or immediately announcing how you plan to vote 

may interfere with an open discussion.

Please treat one another courteously. Your role is to be 

an impartial judge of the facts, not to act as an advocate for 

one side or the other.

As I told you at the beginning of the trial, do not talk 

about the case or about any of the people or any subject 

involved in this with anyone, including, but not limited to, 

your spouse or other family or friends, spiritual leaders or 

advisers or therapists.

You must discuss the case only in the jury room and only 

when all jurors are present. Do not discuss your 

deliberations with anyone. Do not communicate using a 

computer, smartphone, cellular device, tablet or iPad during 

your deliberations.

It is very important that you not use the Internet, a
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dictionary or social media in any way in connection with this 

case during your deliberations.

During the trial, several items were received into 

evidence as exhibits. You may examine whatever exhibits you 

think will help you in your deliberations. These exhibits 

will be sent into the jury room with you when you begin to 

deliberate.

If you need to communicate with me while you're 

deliberating, send a note through the bailiff signed by the 

foreperson or by one or more members of the jury.

And when I say "sign," ladies and gentlemen, I mean just 

your juror number.

To have a complete record of this trial, it's important 

that you not communicate with me except by a written note. If 

you have questions, I will talk with the attorneys before I 

answer so it may take some time. You should continue your 

deliberations while you wait for my answer. I will answer any 

questions in writing or orally here in open court.

Do not reveal to me or anyone else how the vote stands on 

the question of guilt unless I ask you to do so.

Your verdict on each count must be unanimous. And this 

means that to return a verdict, all of you must agree to it. 

Do not reach a decision by the flip of a coin or by any 

similar act.

Your verdict on each counts must be unanimous. This means 

that to return a verdict, all of you must agree to it. Do not 

reach a decision by the flip of a coin or by any similar act.

It is not my role to tell you what your verdict should be.



571

1 Do not take anything I said or did during the trial as an

2 indication of what I think about the facts, the witnesses or

3 what your verdict should be. You must reach your verdict

4 without any consideration of punishment.

5 You will be given verdict forms. As soon as all jurors

6 have agreed on a verdict, the foreperson must date and sign

7 the appropriate verdict form and notify the bailiff.

8 If you are able to reach a unanimous decision on only one

9 or only some of the charges, fill in those verdict forms only

10 and notify the bailiff. Return any unsigned verdict form.

11 Your deliberations, ladies and gentlemen, will follow the

12 Court's schedule we've pretty much stuck to, 9:00 to 12:00,

13 1:30 to 4:30, Monday through Friday.

14 I have told you that in the event of a serious

15 disagreement about testimony in this matter, you may have the

16 court reporter's record read to you. It takes her a while to 

17 get the transcript in readable form so you should continue to 

18 deliberate while the transcript is being prepared.

19 Also, just so you know, I have instructed her that she has

20 to read the entire testimony of a witness. So if you're

21 saying, I heard a witness say this particular thing and you

22 tell her just read that, I've asked her to read the entire

23 testimony because things get addressed again on redirect and

24 cross-examination; and so if you get the first time the

25 subject is mentioned, you might not get how the testimony

26 actually came out.

27 And so just a word of caution, because you cannot

28 deliberate while the record is being read to you.
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1 So what I'm going to do now is swear in the — have the

2 bailiff sworn in, please.

3 THE CLERK: Please raise your right hand.

4 Do you solemnly state that you will keep this jury

5 together in some quiet and convenient place; that you will

6 permit no person to speak with them or communicate with them

7 nor will you speak with them yourself about this cause unless

8 by order of the Court or to ask if they have agreed upon a

9 verdict, and you will return them into court when they have so

10 agreed or when so ordered?

11 THE BAILIFF: I do.

12 THE COURT: Thank you.

13 All right. I'm going to have the 12 regular jurors — and

14 I -- whenever you communicate with me, even if you are signing

15 the verdict forms, use your juror number. Again, that just

16 keeps your personal information confidential.

17 I have the 12 regular jurors. If you will take all of

18 your personal belongs and follow the deputy, and then I'll

19 talk to the alternate. You may take your notebooks.

20 (The jury retired to commence deliberations.)

21 THE COURT: And to our alternates juror, the jury will soon

22 begin deliberating, but you are still an alternate juror and

23 are bound by my earlier instructions about your conducts.

24 Do not talk about the case or about any of the people or

25 any subject involved with it with anyone, not even your family

26 or friends.

27 Do not have any contact with the deliberating jurors.

28 Do not decide how you would vote if you were deliberating.
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1 Do not form or express an opinion about the issues in this

2 case unless you are substituted for one of the deliberating

3 jurors.

4 You may go wherever you'd like as long as you are within a

5 reasonable distance of the courthouse so that if we need you

6 to substitute in for a juror, we can reach you.

7 If you would like to be here to have the jury — the

8 verdict read, then you need to be a little closer so you can

9 within 20 minutes or so, I would say.

10 Do we have your phone number where you can be reached?

11 ALTERNATE JUROR: Yes.

12 THE COURT: Okay. And you must answer that phone number as

13 an alternate juror.

14 And we will -- do you know whether you want to hear the

15 verdict being read or whether you'd like to just go about your

16 business?

17 ALTERNATE JUROR: I'd like to hear.

18 THE COURT: Okay. So we will call you as -- the -- well,

19 within 20 minutes -- we will call you to come in, have it be

20 read. If you decide that you no longer want to wait around for

21 it, then we will call you to let you know that there has been a

22 verdict so you are no longer an alternate juror.

23 So this -- the restrictions remain just so long as you are

24 an alternate juror in this matter.

25 ALTERNATE JUROR: I understand.

26 THE COURT: All right. Thank you.

27 And if you would leave your notebook. And you are

28 excused.
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1 ALTERNATE JUROR: Thank you.

2 THE COURT: We will be in touch.

3 (The alternate juror exits the courtroom.)

4 THE COURT: Okay. And, Ms. Somerville, we have your cell

5 phone number?

6 MS. SOMERVILLE: If not, I can provide it again.

7 THE COURT: And Ms. Freeze?

8 MS. FREEZE: It's on my card, but I can confirm with

9 Robert.

10 THE COURT: Okay. If you would confirm.

11 And Ms. Freeze, you are going to be within a reasonable

12 distance?

13 MS. FREEZE: Yes, Your Honor. I'm not sure if Your Honor

14 remembers and it's been a little bit of scrambling on my end

15 because I forgot to remind the Court of my matters this morning

16 in El Cajon. So some of them have trailed till this afternoon.

17 I know Friday we were tired and by the time we got out of

18 here it was 5:00 and I was driving and I realized that.

19 So — and I also have a sentencing in El Cajon this

20 afternoon that I can probably still try and get coverage for.

21 But if I can't, I would be in El Cajon and I would just leave

22 quickly. I think it's about 25 minutes from here.

23 THE COURT: All right.

24 MS. FREEZE: I've been blessed. My friends have come to my

25 aid this last week and I've been able to get coverage. So

26 hopefully that will continue till this afternoon. But if I

27 can't, that's where I'll be. It's a quick misdemeanor

28 sentencing so it should be very quick.
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1 THE COURT: Okay. All right.

2 And Mr. Bathen is going to be around the courthouse?

3 MS. FREEZE: Yes.

4 THE COURT: Okay. Excellent. We will be in touch.

5 MS. FREEZE: Thank you, Your Honor.

6 MS. SOMERVILLE: All right. Thank you, everyone.

7 (End of proceedings this date.)
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1 San Diego, California)
: SS.

2 County of San Diego )

3

4

5 I, Yvonne Medina Luna, Official Reporter for the Superior

6 Court of the State of California, in and for the County of San

7 Diego, do hereby certify:

8

9 That as such reporter, I reported in machine shorthand the

10 proceedings held in the foregoing case;

11

12 That my notes were transcribed into typewriting under my

13 direction and the proceedings held on June 18, 2018, contained

14 within Pages 536 through 576, are a true and correct

15 transcription.

16

17 Dated this 1st day of October 2018.
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1 Chula Vista, California; Tuesday, June 19, 2018

2 -- OOO -­

3 (The following proceedings were had between the Court

4 and counsel out of the presence and hearing of the

5 jury.)

6 THE COURT: Good morning. I trust you have all seen the

7 jury note.

8 MS. SOMERVILLE: Yes.

9 MS. FREEZE: Yes.

10 THE COURT: We're in the presence — we're on the record

11 outside the presence of the jury.

12 My proposed response is -- and then I'll listen to

13 argument:

14 "Please see CALCRIM 200. You must decide what the facts

15 are. It is up to all of you and you alone to decide what

16 happened based only on the evidence that has been presented to

17 you in this trial.

18 "CALCRIM 222 provides evidence is the sworn testimony of

19 witnesses, the exhibits admitted into evidence, and anything

20 else I told you to consider as evidence.

21 "You must disregard anything you saw or heard when the

22 Court was not in session even if it was done or said by one of

23 the parties or witnesses.

24 "Here a witness's body language while sitting in the

25 audience is not evidence of that witness's credibility.

26 Further, you cannot consider issues where evidence was not

27 presented. You must limit your deliberations to the issues

28 and evidence presented in this trial."
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1 MS. SOMERVILLE: That's fine with me.

2 MS. FREEZE: That seems fine with me, Your Honor.

3 THE COURT: Okay. All right. So stay close. Not that I'm

4 predicting, because I have lost the ability to predict with the

5 jury, but they seem to be communicating; and interestingly, it 

6 looks like it's a different juror.

7 MS. FREEZE: I noticed that.

8 THE COURT: So, Robert, I'll send this to you. And then

9 we'll just wait. All right. Thank you.

10 MS. FREEZE: Thank you, Your Honor.

11 (Recess taken.)

12 (The following proceedings were had between the Court

13 and counsel out of the presence and hearing of the

14 jury.)

15 THE COURT: Good afternoon. We're on the record outside of

16 the presence of the jury.

17 I understand that the jury has reached verdicts in this

18 matter. Anything before I bring the jury out?

19 MS. FREEZE: No, Your Honor.

20 MS. SOMERVILLE: No, Your Honor.

21 (The following proceedings were had in open court in

22 the presence and hearing of the jury.)

23 THE COURT: All right. We now have our 12 jurors present

24 and we have our alternate juror as well.

25 Who is the foreperson?

26 Juror No. 1, I understand the jury has reached verdicts;

27 is that correct?

28 JUROR NUMBER 1: That's correct.
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1 THE COURT: Would you hand the forms to the bailiff,

2 please.

3 (Juror Number 1 complies.)

4 THE COURT: Will you read the verdicts.

5 THE CLERK: Yes, Your Honor.

6 In the Superior Court of the State of California, in and

7 for the County of San Diego.

8 The People of the State of California, Plaintiff, versus

9 Benjamin Lee Bathen, Defendant. Case number CS294342.

10 Verdict: We, the jury in the above-entitled cause, find

11 the defendant, Benjamin Lee Bathen, guilty of the crime of

12 making a criminal threat, in violation of Penal Code Section

13 422 as charged in Count 1.

14 Dated June 19th, 2018, signed Juror Foreperson No. 1.

15 Same action, same title, same cause.

16 Verdict: We, the jury in the above-entitled cause, find

17 the defendant, Benjamin Lee Bathen, guilty of the crime of

18 making a criminal threat, in violation of Penal Code Section

19 422 as charged in Count 2.

20 Dated June 19, 2018, signed Juror Foreperson No. 1.

21 Same action, same title, same cause.

22 Verdict: We, the jury in the above-entitled cause, find

23 the defendant, Benjamin Lee Bathen, guilty of the crime of

24 making a criminal threat, in violation of Penal Code Section

25 422 as charged in Count 3.

26 Dated June 19th, 2018, signed Juror Foreperson No. 1.

27 Ladies and gentlemen of the jury, are these and were these

28 your verdicts as read?
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1 THE JURORS: Yes.

2 THE COURT: Does either side want to poll the jury?

3 MS. FREEZE: Please, Your Honor.

4 THE COURT: Okay. Will you poll the jury.

5 THE CLERK: Yes, Your Honor.

6 Ladies and gentlemen of the jury, as your number is

7 called, please answer yes or no to the question: Are these

8 your verdicts?

9 Juror No. 1?

10 JUROR NUMBER 1: Yes.

11 THE CLERK: Juror No. 2?

12 JUROR NUMBER 2: Yes.

13 THE CLERK: Juror No. 3?

14 JUROR NUMBER 3: Yes.

15 THE CLERK: Juror No. 4?

16 JUROR NUMBER 4: Yes.

17 THE CLERK: Juror No. 5?

18 JUROR NUMBER 5: Yes.

19 THE CLERK: Juror No. 6?

20 JUROR NUMBER 6: Yes.

21 THE CLERK: Juror No. 7?

22 JUROR NUMBER 7: Yes.

23 THE CLERK: Juror No. 8?

24 JUROR NUMBER 8: Yes.

25 THE CLERK: Juror No. 9?

26 JUROR NUMBER 9: Yes.

27 THE CLERK: Juror No. 10?

28 JUROR NUMBER 10: Yes.
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1 THE CLERK: Juror No. 11?

2 JUROR NUMBER 11: Yes.

3 THE CLERK: And Juror No. 12?

4 JUROR NUMBER 12: Yes.

5 THE CLERK: Your Honor, I have 12 in the affirmative.

6 THE COURT: Please record the verdict.

7 THE CLERK: So recorded, Your Honor.

8 THE COURT: Waive reading as recorded?

9 MS. SOMERVILLE: Yes, Your Honor.

10 MS. FREEZE: Yes.

11 THE COURT: Okay. Ladies and gentlemen, this does conclude

12 your jury service in this matter. I want to thank you very

13 much for your service.

14 As I told you at the beginning, I want to thank you for

15 your attention, for being here in a timely manner. And,

16 obviously, from the length of your deliberations and from the

17 questions, I know that you were taking this matter as

18 seriously as you needed to.

19 And we can't do it without you. You are our system of

20 criminal justice, and I can't thank you enough for your

21 service on behalf of me and all the judges in this court.

22 I have told you throughout this trial that you can't talk

23 to anybody about any subject connected with this matter. You

24 are now released from any kind of restriction because your

25 jury service in this matter is over.

26 You may talk to anybody that you want, but you don't need

27 to talk to anybody if you don't want to talk to anybody. If

28 anybody bothers you or tries to talk to you and a simple "no,
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1 thank you" isn't enough, come back to the courtroom and let us

2 know.

3 Your information, your personal information, is sealed, as

4 I told you. It remains sealed. The only way somebody can get

5 your personal information is to come to court, make a motion

6 that they want your personal information. I would have to

7 find good cause to release that information and you would be

8 notified of the hearing if any such information was requested.

9 I don't anticipate that that would happen, but rest

10 assured that you would get plenty of notice before you would

11 ever have that personal information released and you would be

12 welcome to come to court and object to the release of that

13 information.

14 And again, even if you don't come to court, I'd have to

15 find good cause to release any information. We protect your

16 privacy because we need your service and we want you to be

17 comfortable serving as jurors.

18 It's often helpful to the lawyers to talk to the jurors

19 about the case and about their presentation. And so if any of

20 you have time and the inclination, you are welcome to wait

21 outside the courtroom and they'll be outside, but it's going

22 to take a few minutes in here. We are not anywhere near

23 releasing the lawyers here.

24 So you have plenty of time to just leisurely walk away.

25 And we do have people in the audience, but they as well are

26 not going to -- to bother you.

27 If you want to leave, please do. If you have the time and

28 the inclination to stay, again, it's often helpful to the
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1 Court.

2 So, ladies and gentlemen, I can't thank you enough for

3 your jury service. I hope this was a good enough experience

4 that you will happily come back to court the next time you get

5 your summons.

6 Thank you. You are discharged.

7 (The following proceedings were had between the Court

8 and counsel out of the presence and hearing of the

9 jury.)

10 THE COURT: All right. And the jury is gone. So we need

11 to talk about custody status and we need to talk about

12 sentencing date.

13 So I have to say due to Mr. Bathen's lack of ties to

14 San Diego and the serious nature of threat convictions, I'm

15 inclined to take him into custody today, but I'd be happy to

16 hear argument if that is — if somebody objects.

17 MS. FREEZE: Your Honor, if I may be heard.

18 THE COURT: Sure.

19 MS. FREEZE: I have provided to the Court, and the People

20 have a copy of this. It is -- it's a psychological evaluation.

21 Obviously we're not at sentencing, but my client has no

22 record. And again, for the record, I have provided this — a

23 copy to the People last week or the week prior.

24 It is a positive psychological evaluation. It does

25 highlight the fact that he has no record, that he was

26 cooperative with the evaluation, that he's tested on a various

27 tests, mental health tests, substance abuse issues, a variety

28 of tests that Dr. Murphy employs.
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1 It's very clear that Dr. Murphy does not find him to be —

2 his conclusions, his opinion is that he is not a danger to the

3 community.

4 I think that the lack of ties here, in fact, bodes better,

5 a stronger argument for keeping him out and having him go back

6 to Virginia.

7 He does work full-time. And his family is there. There's

8 no reason for him to be here.

9 Again, educated, has a full-time job, no record. This

10 case has been — it's a year old, and my client hasn't had any

11 violations of the civil harassment restraining order or

12 criminal protective order.

13 I think that if he was reaching out to her or there was

14 issues at the several different hearings that he's appeared

15 at, like, if there was any type of aggressions between them or

16 making her feel uncomfortable at the hearings, the preliminary

17 hearing, the civil harassment restraining order hearing, I

18 would certainly understand the Court's thoughts to take him

19 in.

20 But it's been a year and there hasn't been one single

21 violation. He flies out for his hearings and then he goes

22 home.

23 I think it would be a continued detriment cost-wise for

24 him to be out of work and not going back to Virginia. And,

25 again, he has family on the East Coast. No family here. I do

26 understand that's — the Court sees it as a negative, I see

27 that as there's no reason for him to come out except for court

28 hearings.
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1 THE COURT: All right. And Ms. Somerville?

2 MS. SOMERVILLE: Your Honor, we would strongly agree with

3 the Court. I believe he's a flight risk. The threats in this

4 case were so violent. He's now been convicted of three

5 strikes. I believe he is still a danger to the victim. I

6 believe there's obviously something seriously off with

7 Mr. Bathen.

8 I would note that the one thing missing in that report is

9 that Dr. Murphy never listened to the calls. They are lacking

10 from the list of things that he reviewed. So I don't know —

11 you know, I take that evaluation -- I give it very low weight

12 because I don't know how that wasn't something that was

13 considered, and it was basically based off of Mr. Bathen's

14 history and him saying that he didn't do any of this.

15 THE COURT: And there lies the rub too. It's Mr. Bathen

16 denying that he made these phone calls. Those phone calls — I

17 heard them. They were full of rage and now he is convicted of

18 these serious crimes, and I can only imagine that his anger at

19 Dr. Jacobs could increase.

20 I don't know. I mean Mr. Bathen has been very polite.

21 He's been here on time. He has not bothered Dr. Jacobs. I

22 totally understand that side of it. He's not violated his

23 bail.

24 But, frankly, those calls were extreme. And he's a plane

25 away. And I don't know. I'm not trying to make an

26 evaluation, but I wouldn't be surprised if he blames

27 Dr. Jacobs for the position he's in now since he took no

28 responsibility for the crimes, has never taken any
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1 responsibility for the crimes, which I'm not holding against

2 him. I mean that's our system. Not guilty and he's entitled

3 to a trial.

4 So, because of that, I am going to have him taken into

5 custody. I wanted to do that first so that -- before we set

6 the sentencing date so that you would have that information,

7 Ms. Freeze.

8 So the due course sentencing is?

9 THE CLERK: July 18th.

10 THE COURT: July 18th.

11 What would you like to do?

12 MS. FREEZE: If that's the earliest date at 1:30?

13 THE COURT: It's the earliest because I'm going to need a

14 probation report. I mean we have Mr. Bathen here with no -- we

15 have these two extremes -­

16 MS. FREEZE: At 1:30?

17 THE COURT: 8:30 or 9:00. Can you do 9:00?

18 MS. FREEZE: I can do the following day, the 19th?

19 THE COURT: Yes. Let me just check.

20 MS. FREEZE: Friday, the 20th?

21 THE COURT: The 20th, no.

22 I think I might -- so the 19th I can do.

23 MS. FREEZE: Okay. The 19th.

24 THE COURT: Okay. So if you need to do it in the

25 afternoon, it would have to be something like 3:30 because I'm

26 in trial.

27 MS. FREEZE: The 19th in the morning is fine.

28 THE COURT: Okay. Let's do it —
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1 MS. SOMERVILLE: Your Honor, I'm sorry. I was just

2 informed by the victims that they are not going to be here on

3 that date. I know they would like to be here for the

4 sentencing.

5 THE COURT: Are they going to be here on the 18th?

6 DR. GARY JACOBS: The next week.

7 THE COURT: I can't delay it past the due course date.

8 DR. GARY JACOBS: Before?

9 THE COURT: . I need the time -- I don't need it, the

10 probation department needs time. They need the time to do it.

11 Now, if everybody agrees to do it the following week, I

12 can. Mr. Bathen has the right to be sentenced within those

13 days. And so you have a right to be here and to be heard.

14 So I could do it a day earlier, so I think the probation

15 department would have the report on time; or if Ms. Freeze and

16 Mr. Bathen would like to do it the following week, I can do

17 that as well.

18 MS. FREEZE: The earliest, the better, Your Honor.

19 THE COURT: So unfortunately the -- I can take statements

20 as well, it doesn't have to be in person. So feel free. And I

21 will — obviously I consider everything at the time of

22 sentencing.

23 Mr. Bathen, you have the right to be sentenced by

24 July 18th. Do you give up that right and continue it one day

25 to July 19th?

26 THE DEFENDANT: Yes, Your Honor.

27 THE COURT: We'll do that.

28 I will order a probation report. And we'll, of course,
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1 consider — did you want me to keep the psychological

2 evaluation for sentencing?

3 MS. FREEZE: Please.

4 THE COURT: And did you want that kept in the confidential

5 folder?

6 MS. FREEZE: Please.

7 THE COURT: I will do that.

8 MS. FREEZE: Thank you, Your Honor.

9 THE COURT: Very good.

10 And I want to at this time thank both lawyers for the very

11 good and very professional presentation that you both did at

12 trial. Thank you very much. It's a pleasure having you.

13 MS. SOMERVILLE: Thank you.

14 MS. FREEZE: Thank you, Your Honor.

15 THE COURT: We'll be in recess.

16 I said 8:30 for the sentencing if you can.

17 (End of proceedings.)
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THURSDAY, JULY 19, 2018; CHULA VISTA, CALIFORNIA

8:55 A.M.

-- OOO -­

THE COURT: GOOD MORNING.

THE CLERK: WE ARE CALLING THE CASE OF THE PEOPLE VERSUS 

BENJAMIN LEE BATHEN, CASE SCS294342.

MS. SOMERVILLE: CHERIE SOMERVILLE FOR THE PEOPLE.

MS. FREEZE: GOOD MORNING, YOUR HONOR.

ALICIA FREEZE ON BEHALF OF MR. BATHEN, WHO IS PRESENT 

BEFORE THE COURT TO MY RIGHT IN CUSTODY.

ALSO IN THE COURTROOM THIS MORNING IS MY CLIENT'S FATHER 

TERRY BATHEN, AS WELL AS HIS STEPFATHER VINCE CRAWLEY, AS WELL 

AS HIS FORMER ATTORNEY BENJAMIN THEULE.

THE COURT: ALL RIGHT. WE ARE HERE FOR SENTENCING.

WAIVE ARRAIGNMENT?

MS. FREEZE: WAIVE ARRAIGNMENT. YES. NO LEGAL CAUSE.

THE COURT: OKAY. THANK YOU.

I HAVE READ THE PROBATION REPORT. I HAVE READ THE 

ATTACHMENTS WHICH CONSISTS OF THE LETTER FROM DR. JACOBS WITH 

A RESTITUTION AND LETTERS FROM THE FAMILY. I HAVE READ 

MS. SOMERVILLE'S STATEMENT — SENTENCING BRIEF.

AND, MS. FREEZE, I HAVE READ YOURS AS WELL AS WELL AS 

DR. MURPHY'S EVALUATION.

THE RECOMMENDATION FROM PROBATION IS FOR TWO YEARS, FOUR 

MONTHS IN STATE PRISON.

AND DID YOU WANT TO BE HEARD, MS. FREEZE?

MS. FREEZE: YES, YOUR HONOR. THANK YOU. YOUR HONOR —

THE COURT: LET ME TAKE JUST A MOMENT. I HAVE JUST — I
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HAVE JUST RECEIVED A LETTER THAT MR. BATHEN IS AT THE VISTA 

DETENTION FACILITY VETERAN'S MODULE, THE IMPORT OF THIS — 

MS. FREEZE: YES, YOUR HONOR. JUST THE POINTS AT THE 

BOTTOM OF — SOME OF THE PROGRAMS HE HAS BEEN ENGAGED IN.

THE COURT: ALL RIGHT. THANK YOU VERY MUCH.

MS. FREEZE: THANK YOU, YOUR HONOR.

WITHOUT GOING THROUGH EVERYTHING I ADDRESSED IN MY LENGTHY 

STATEMENT OF MITIGATION, I DO WANT TO HIGHLIGHT A FEW THINGS, 

YOUR HONOR, AND THEN BRIEFLY HAVE MY CLIENT'S FATHER AND 

STEPFATHER JUST MAKE A QUICK — I KNOW THAT THEY HAVE PROVIDED 

LENGTHY STATEMENTS AND LETTERS OF SUPPORT OF MY CLIENT THAT 

WAS ATTACHED TO THE PROBATION REPORT, BUT THEY WANTED TO 

ADDRESS THE COURT JUST BRIEFLY AS WELL. THEY HAVE FLOWN OUT 

FROM THE EAST COAST TO BE HERE TODAY, AND THEN JUST SOMETHING 

BRIEF FROM MY CLIENT AS WELL.

FIRST OFF, YOUR HONOR, MR. BATHEN STANDS BEFORE YOUR HONOR 

A 40-YEAR-OLD MAN WITH ABSOLUTELY NO CRIMINAL RECORD. HE 

DOESN'T HAVE ACCESS TO FIREARMS. HE HAS NEVER HAD ANY 

NEGATIVE CONTACT WITH LAW ENFORCEMENT. AND WHAT I THINK IS 

ALSO REALLY IMPORTANT HERE IS THAT MR. BATHEN HAS INCREDIBLE 

FAMILY SUPPORT. HE, AS THE LETTERS THAT ARE ATTACHED TO THE 

PROBATION REPORT INDICATE, HE HAS VERY HIGHLY EDUCATED FAMILY 

THAT IS AROUND HIM THAT LOVE HIM, THAT CARE ABOUT HIM, AND 

THAT ARE VERY SUPPORTIVE OF HIM. HE HAS A FATHER, STEPFATHER, 

HIS MOTHER, HIS SISTER, AND HE IS — THIS LIFE THAT HE LIVES 

IS ON THE OTHER SIDE OF THE COUNTRY, AWAY FROM DR. JACOBS.

MR. BATHEN, AND I THINK EVERYONE HERE, UNDERSTANDS THAT 

THESE CALLS THAT WERE MADE WERE SCARY. THEY WERE ANGRY. THEY
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WERE — AND, OBVIOUSLY, THEY UPSET DR. JACOBS. AND WE 

CERTAINLY UNDERSTAND THAT. THESE ARE UPSETTING MESSAGES TO 

ANYBODY, WHETHER YOU ARE A MALE OR FEMALE, JUST HEARING THEM 

IS UPSETTING. WE UNDERSTAND THAT, BUT I THINK WHAT IS 

IMPORTANT HERE IS THAT MY CLIENT HAS MAINTAINED HIS INNOCENCE. 

HE HAS TAKEN THIS CASE TO TRIAL. I CITE SOME LAW ABOUT 

ADDITIONAL PUNISHMENT FOR GOING TO TRIAL, AND WE HAVE 

EXPLORED —

THE COURT: OKAY. AND I HAVE TO SAY THAT MAINTAINING 

INNOCENCE AT THIS POINT IS FINE FOR APPEAL, BUT IT IS NOT A 

PERSUASIVE ARGUMENT FOR SENTENCING AFTER THREE CONVICTIONS.

MS. FREEZE: I UNDERSTAND THAT, YOUR HONOR. I WANTED TO 

JUST CLARIFY THAT, IN THAT I UNDERSTAND THAT THE PROBATION 

REPORT INDICATES THAT HE DOESN'T HAVE ANY REMORSE, AND I TRIED 

TO CLARIFY THAT IN MY MOVING PAPERS. I WAS ACTUALLY PHYSICALLY 

THERE WHEN MR. BATHEN WAS INTERVIEWED BY PROBATION. AS THE 

PROBATION REPORT INDICATES, HE WAS POLITE, HE WAS COOPERATIVE, 

AND HE DID EXPRESS REMORSE. GRANTED WE ARE IN THE PROCESS OF 

FILING AN APPEAL. WE ARE GOING TO BE CHALLENGING THAT. SO 

THERE IS A GRAY LINE. YOU WANT TO SHOW THAT REMORSE, BUT YOU 

HAVE TO — HAVE TO BE KIND OF, A LITTLE BIT CAREFUL BECAUSE OF 

THAT PENDING APPEAL.

THAT BEING SAID, HE WAS VERY REMORSEFUL, AND I THINK IT IS 

IMPORTANT FOR THE COURT TO LOOK AT THAT LETTER THAT HE WROTE 

TO DR. JACOBS LAST AUGUST SAYING, "I DON'T WANT TO HURT YOU. 

I DON'T WANT TO HARM YOUR FAMILY. I AM SORRY YOU FEEL THIS 

WAY. I AM ON THE OTHER SIDE OF THE COUNTRY. I MEAN YOU NO 

HARM." IN FACT, HE SAYS, "I WISH YOU THE BEST FOR YOU AND
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YOUR FAMILY."

WHEN HE WAS NOTIFIED OF THIS PENDING LITIGATION, HE 

VOLUNTARILY GOT A PLANE TICKET. HE FOUND A SAN DIEGO COUNTY 

BASED ATTORNEY. HE DIDN'T HAVE TO BE EXTRADITED OR FIGHT IT 

IN ANY MANNER. HE HAS FLOWN OUT FOR EVERY SINGLE COURT 

APPEARANCE. HE HAS BEEN TIMELY. HE HAS BEEN WELL DRESSED, HE 

HAS REPRESENTED HIMSELF TO THE COURT. THERE HASN'T BEEN ANY 

FAILURES TO APPEAR OR ANYTHING LIKE THAT.

I THINK ANOTHER IMPORTANT FACTOR, YOUR HONOR, THAT THE 

COURT SHOULD CONSIDER BESIDES, OF COURSE, THE FACT THAT HE HAS 

NO RECORD AND THINGS OF THAT NATURE IS THAT HE HASN'T HAD ANY 

VIOLATIONS OF THE CRIMINAL PROTECTIVE ORDER OR THE CIVIL 

HARASSMENT RESTRAINING ORDER. THIS CASE HAS BEEN GOING ON FOR 

ABOUT A YEAR NOW, AND THERE HASN'T BEEN ANY, YOU KNOW, CALLS, 

EMAILS. EVEN JUST SEEING DR. JACOBS IN THE HALLWAY AND SEEING 

HER AT DIFFERENT HEARINGS, THERE HASN'T BEEN ANY STARES OR 

HAVING HER FEEL UNCOMFORTABLE AT ALL, WHERE MY CLIENT HAS 

TRIED TO ENGAGE WITH HER OR ANYTHING. HE DOESN'T WANT 

ANYTHING TO DO WITH DR. JACOBS. HE WANTS TO GO ON WITH HIS 

LIFE, MOVE BACK TO VIRGINIA, TRY TO KEEP HIS JOB WITH 

NUMBERSUSA. I HAVE HAD AN OPPORTUNITY TO SPEAK WITH THEM. 

THEY ARE VERY SUPPORTIVE OF MY CLIENT AND WOULD WELCOME HIM 

BACK. IF HE IS ABLE TO GET OUT OF CUSTODY AT A POINT IN THE 

FUTURE, THEY WOULD WELCOME HIM BECAUSE HE HAS SPECIAL SKILLS 

AND HE IS A HARD WORKER.

THERE WERE — I UNDERSTAND THAT DR. JACOBS HAS EMOTIONAL 

INJURY. I ABSOLUTELY UNDERSTAND THAT. LUCKILY, THERE IS NO 

PHYSICAL INJURIES. THERE WAS NO WEAPONS OR ANY TYPE OF, YOU



598

1

2

3

4

5

6
7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

KNOW, DISPLAYING OF WEAPONS TO HER. IT WAS — WORDS WERE THE 

WEAPONS, AND I UNDERSTAND THAT, YOUR HONOR. BUT AT THIS 

POINT, HER SUSTAINED FEAR IS REALLY, AT THIS POINT, 

UNREASONABLE. THERE HAS BEEN NO REASON FOR HER TO CONTINUE TO 

BE IN FEAR FOR MY CLIENT. IT HAS BEEN OVER A YEAR, AND THERE 

HAS BEEN NOTHING THAT WOULD HAVE HER STILL BE CONCERNED. IN 

FACT, HE WROTE THAT LETTER, AND THEN THROUGH THE PENDENCY OF 

THE CASE, MY UNDERSTANDING IS THAT MR. THEULE HAD REPRESENTED 

TO THE PEOPLE, LOOK, MY CLIENT DOESN'T WANT TO HURT THIS 

WOMAN. HE JUST WANTS TO MOVE ON. HE WILL ABIDE BY ANY 

CRIMINAL PROTECTIVE ORDER FOR WHATEVER LENGTH OF TIME, 

WHATEVER CIVIL HARASSMENTS, RESTRAINING ORDER FOR WHATEVER 

LENGTH OF TIME. HE DOESN'T WANT TO UPSET THIS WOMAN. HE JUST 

WANTS TO MOVE ON WITH HIS LIFE.

I THINK WHEN LOOKING AT THE NATURE AND SERIOUSNESS OF THIS 

CRIME COMPARED TO OTHERS, THIS IS, AS I MENTIONED IN MY MOVING 

PAPERS, YES, PENAL CODE 422, I UNDERSTAND, AGAIN, THAT THERE 

WAS GUILTY VERDICTS, YOUR HONOR. BUT LOOKING AT THE CONTEXT 

OF THE LAW, THIS ISN'T — THIS WASN'T A SITUATION WHERE THIS 

WOMAN WAS, YOU KNOW, HE WAS BANGING ON THE DOOR AND SHE WAS 

TRYING TO RUN FROM HIM OR THAT IMMEDIATE KIND OF FEAR THAT SHE 

WAS GOING TO BE HURT WITHIN MINUTES OR SECONDS OR HOURS. YES, 

SHE HAD THAT FEAR. SHE WAS CONCERNED. BUT AGAIN, ALWAYS 

KNOWING THAT HE WAS ON THE OTHER SIDE OF THE COUNTRY AND 

THAT — AND I THINK THAT IS IMPORTANT FOR THE COURT TO BE 

MINDFUL OF.

YOUR HONOR, WITH REGARDS TO THE -- AND I AM GOING TO MOVE 

TO MY — PAGES 6 AND 7, TALKING ABOUT ABLE TO COMPLY WITH
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REASONABLE TERMS OF PROBATION AND WILLING AND ABLE TO COMPLY 

AND ACTUALLY ABLE TO COMPLY. I THINK THAT MR. BATHEN IS AN 

INDIVIDUAL WHO IS EDUCATED, DOES HAVE THAT MILITARY DISCIPLINE 

WHERE HE WILL FOLLOW THE RULES OF THE LAW. HE WILL DOT HIS 

I'S. HE WILL CROSS HIS T'S. AND IF YOUR HONOR IS INCLINED TO 

KEEP HIM ON PROBATION, THE IDEA THAT HE CAN, AT SOME POINT, 

REDUCE THIS AND EXPUNGE IT SO THAT HE ACTUALLY CAN HAVE A 

FRUITFUL CAREER AND NOT HAVE A FELONY FOR THE REST OF HIS 

LIFE, I THINK, IS IMPETUS FOR HIM TO COMPLY AS WELL.

I THINK IT IS IMPORTANT, YOUR HONOR, LOOKING AT THE EFFECT 

OF IMPRISONMENT ON THE DEFENDANT AND PARTICULARLY HIS FAMILY, 

RULE 4.415(B) (5) WHICH I DISCUSS ON PAGE 7 AND 8. HE IS -­

THIS MAN WALKED INTO THIS COURTROOM, YOUR HONOR, WITH NO 

RECORD, AND HE HAS NOW THREE STRIKES. THAT IS VERY SERIOUS. 

HE HAS SPENT 68 -- 69 DAYS IN CUSTODY. THIS MAN HAD NEVER 

BEEN IN CUSTODY BEFORE EXCEPT FOR THE PERIOD OF TIME IN 

SEPTEMBER OF LAST YEAR WHEN HE WAS IN FOR TWO TO THREE DAYS. 

THIS ISN'T A MAN WHO HAS BEEN IN AND OUT OF CUSTODY. HE IS 

GOING TO BE KICKED OUT OF THE MILITARY. I MEAN, THAT'S PRETTY 

CLEAR. THE FACT THAT NUMBERSUSA IS KEEPING HIM ON, I THINK, 

IS TESTAMENT TO WHO HE IS AS AN INDIVIDUAL, BUT NOT IF HE IS 

INCARCERATED FOR YEARS. HE WON'T HAVE A JOB. HE WILL HAVE 

THREE FELONY STRIKES THAT CAN'T BE REDUCED, CAN'T BE EXPUNGED, 

AND HE WILL BE EFFECTIVELY RELEASED FROM PRISON, STUCK IN SAN 

DIEGO COUNTY, PENDING ANY TYPE OF PAROLE TRANSFER, HOMELESS 

WITH NO SERVICES, NO FAMILY TO SUPPORT HIM. AND QUITE 

FRANKLY, I WOULD THINK THAT WOULD BE SOMETHING DR. JACOBS 

WOULDN'T WANT. SHE WOULD WANT HIM TO LEAVE, GO BACK TO THE
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OTHER SIDE OF THE COUNTRY, MAYBE BE ON AN ANKLE MONITORING 

DEVICE, MAYBE MONITORED BY PROBATION IN VIRGINIA. I WOULD 

HIGHLY DOUBT THAT DR. JACOBS WOULD WANT THIS MAN TO GO TO 

PRISON FOR A LENGTHY PRISON SENTENCE, BE RELEASED ON PAROLE, 

HOMELESS, WANDERING THE STREETS OF CHULA VISTA. I CAN'T 

IMAGINE THAT THAT IS PRODUCTIVE AT ALL.

AGAIN, YOUR HONOR, I DON'T WANT THE COURT TO MISUNDERSTAND 

MY CLIENT'S COMMENTS DURING THE PROBATION INTERVIEW. HE IS 

REMORSEFUL. HE DOES FEEL BAD THAT DR. JACOBS HAS HARVESTED 

THIS FEAR OF HIM FOR THIS PERIOD OF TIME. ALL HE HAS TRIED TO 

DO IS QUELL THAT AND SAY LOOK, GOD BLESS. GO ON YOUR WAY. I 

WILL GO ON MY WAY. I MEAN YOU NO HARM.

SO, YOUR HONOR, WITH THAT, AND MY LENGTHY STATEMENTS THAT 

I PUT IN MY STATEMENT OF MITIGATION, AS WELL AS THE FACT THAT 

DR. MURPHY DID EVALUATE MY CLIENT AND DID NOT FIND HIM TO BE A 

THREAT TO THE COMMUNITY, WE WOULD RESPECTFULLY URGE THE COURT 

TO GRANT PROBATION WITH CREDIT FOR TIME SERVED; OR AT THE VERY 

LEAST, KEEP HIM IN FOR THE MAXIMUM AMOUNT OF TIME IN COUNTY 

JAIL, CONTINUE WITH THE PROGRAMS HE IS DOING AT THE VISTA 

DETENTION FACILITY SUCH AS ANGER MANAGEMENT, COUNSELING, 

MEDITATION, AND SET HIM UP SO THAT HE DOESN'T FAIL, SO THAT HE 

DOESN'T HAVE TO GET OUT AND BE RUINED FOR THE REST OF HIS 

LIFE.

WITH THAT BEING SAID, YOUR HONOR, IF I CAN HAVE YOUR HONOR 

HEAR BRIEFLY A COUPLE STATEMENTS FROM HIS FATHER TERRY BATHEN 

AND HIS STEPFATHER VINCE CRAWLEY.

THE COURT: I HAVE READ THE LETTERS. IT IS UNUSUAL TO HAVE 

FAMILY MEMBERS SPEAK, BUT I WILL ALLOW IT IN THIS SITUATION, AS
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LONG AS IT IS BRIEF AND NOT REPETITIOUS BECAUSE I HAVE READ 

EVERYTHING.

MS. FREEZE: THANK YOU, YOUR HONOR.

THE COURT: AND, SIR, IF YOU WOULD JUST STATE YOUR NAME 

FIRST.

THE WITNESS: I AM BEN BATHEN'S FATHER, TERRY, T-E-R-R-Y 

B-A-T-H-E-N.

GOOD MORNING, YOUR HONOR. I WAS PRESENT IN COURT TO HEAR 

THE TESTIMONY OF DR. JACOBS AND HAVE READ HER IMPACT 

STATEMENT. I WANT TO ASSURE THIS COURT THAT OUR ENTIRE 

FAMILY, INCLUDING BEN, IS DEEPLY AWARE OF THE EMOTIONAL TRAUMA 

AND FEAR CAUSED BY THOSE VERBAL VOICE MAILS. WE HAVE SINCERE 

EMPATHY FOR DR. JACOBS AND HER FAMILY. BEN HAS ACKNOWLEDGED 

THESE FEELINGS TO US. WE SINCERELY REGRET THE JACOBS FAMILY 

EXPERIENCED SUCH EMOTIONAL DISTRESS. WE ARE CONFIDENT THAT 

YOU WILL IMPOSE A JUST AND REASONABLE SENTENCE AND PRAY IT 

WILL INCLUDE PROBATION. WE WANT TO ASSURE YOU THAT WE WILL 

WELCOME BEN BACK TO VIRGINIA AND DO ALL IN OUR POWER TO ASSIST 

HIM IN MAKING THE TRANSITION TO A PRODUCTIVE LIFE, AS A LAW 

ABIDING AND CONTRIBUTING MEMBER OF SOCIETY. THANK YOU.

THE COURT: THANK YOU.
MS. FREEZE: THANK YOU. AND THEN JUST MR. CRAWLEY. THIS 

IS MY CLIENT'S STEPFATHER.

THE WITNESS: MY NAME IS VINCENT CRAWLEY, AND I HAVE BEEN 

BEN'S STEPFATHER FOR ALMOST 30 YEARS NOW.

SO, YOUR HONOR, I AM BEN'S STEPFATHER. I CAN TELL YOU AS 

A STEPFATHER, AS A FATHER, AND AS A HUSBAND THAT EVERYONE IN 

OUR FAMILY DEEPLY UNDERSTANDS AND SYMPATHIZES WITH WHAT
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DR. JACOBS AND HER FAMILY HAS HAD TO GO THROUGH.

BEN IN PRIVATE HAS MAINTAINED HIS INNOCENCE, BUT HE HAS 

ALSO EXPRESSED GREAT REMORSE FOR WHAT HAS HAPPENED AND THE 

EFFECTS THAT IT HAS HAD. BECAUSE HIS JAILHOUSE CALLS ARE 

MONITORED AND BECAUSE HE HAS A RIGHT TO APPEAL THE VERDICT, WE 

CAN'T REALLY HAVE BEEN ABLE TO HAVE HAD A GENUINE 

CONVERSATION. BUT ON BEHALF OF HIS FAMILY, I CAN EXPRESS MY 

DEEPEST, MOST GENUINE SYMPATHY FOR THE JACOBS FAMILY AND FOR 

EVERYONE WHO HAS BEEN AFFECTED. ALL OF US HAVE EXPERIENCED 

VERY HUMAN FEARS AND SLEEPLESS NIGHTS OVER THIS.

WHAT I CAN TELL YOU IS THAT BEN'S FAMILY IS READY TO 

ACCEPT HIM BACK HOME ON THE OTHER SIDE OF THE COUNTRY WHERE HE 

HAS A SUPPORT NETWORK IN PLACE TO HELP HIM TO REFLECT, TO 

REBUILD, TO REPAIR, AND TO STAND WITH HIM.

THANK YOU SO MUCH.

THE COURT: THANK YOU.

MS. FREEZE: THANK YOU, YOUR HONOR. JUST ONE MOMENT.

AND MY CLIENT WOULD ALSO LIKE TO MAKE A STATEMENT, YOUR 

HONOR, JUST BRIEFLY.

THE COURT: OF COURSE.

MS. FREEZE: IF HE CAN.

THE COURT: ABSOLUTELY. YES, MR. BATHEN.

THE DEFENDANT: THANK YOU, YOUR HONOR.

I AM GENUINELY SORRY FOR ANY FEAR I MAY HAVE CAUSED 

DR. JACOBS AND WISH HER THE BEST, AND I THINK THAT IS THE 

POSITION THAT I HAVE TAKEN SINCE I WAS NOTIFIED IN AUGUST OF 

2017, AND I IMMEDIATELY HIRED MR. THEULE, SITTING BEHIND ME, 

TO NOTIFY DR. JACOBS IN WRITING THAT SHE IS NOT IN ANY DANGER
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FROM ME.

MS. FREEZE: THANK YOU, YOUR HONOR.

THE COURT: THANK YOU.

MS. FREEZE: WITH THAT, I SUBMIT. 

THE COURT: MS. SOMERVILLE.

MS. SOMERVILLE: THANK YOU, YOUR HONOR.

THIS CASE REALLY — I THINK OTHER CRIMINAL THREATS CASES 

PALES IN COMPARISON TO IT. THE COURT OBVIOUSLY HEARD THE 

TRIAL. THIS IS SOMETHING THAT HAS TERRORIZED DR. JACOBS, AND 

THE COURT RECEIVED HER VICTIM IMPACT STATEMENT. IT IS 

SOMETHING THAT IS GOING TO BE WITH HER FOR THE REST OF HER 

LIFE. I DON'T THINK THAT ANY OF US CAN REALLY GRASP HOW IT IS 

TO HAVE TO GO ABOUT YOUR DAY CONSTANTLY WONDERING IF THIS MAN 

IS GOING TO SHOW UP AND MAKE GOOD ON HIS THREATS, IF HE IS 

GOING TO COME AFTER YOUR FAMILY. AND SHE DESCRIBED IN DETAIL 

THE ANXIETY, THE FEAR, BASICALLY THE TENOR THAT SHE HAS HAD TO 

LIVE THROUGH. THIS CASE IS SO SERIOUS. THE THREATS WERE SO 

EXPLICIT. THEY WERE SEXUAL IN NATURE. THEY ARE JUST 

TERRIFYING TO LISTEN TO. AND, FRANKLY, I HAVE NEVER HEARD 

THREATS LIKE THIS, AND IT IS VERY CONCERNING TO THE PEOPLE. 

VERY CONCERNING THAT MR. BATHEN NOW CONTINUES TO BLAME 

DR. JACOBS FOR THE PREDICAMENT HE IS IN. THERE HAS BEEN NO 

REFLECTION AND NO INSIGHT INTO WHY THIS HAPPENED. I THINK 

THAT'S VERY TROUBLING. I THINK WE ARE IN A SOCIETY NOW WHERE 

PEOPLE HAVE BECOME UNHINGED. THEY FEEL THAT THEY CAN, YOU 

KNOW, ACT OUT ON ANY PERCEIVED INJUSTICE OR, YOU KNOW, SLIGHT 

THAT THEY HAVE BEEN HOLDING IN.

AND THE FACT THAT MR. BATHEN HAS STOOD ON THIS AND WAITED
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FOR TEN YEARS TO LASH OUT IS EXTREMELY TROUBLING. I KNOW 

THERE WAS THE PSYCHOLOGICAL EVALUATION THAT WAS SUBMITTED BY 

DR. MURPHY. I PUT NO STOCK IN THAT FRANKLY. DR. MURPHY 

LISTED OUT ON PAGE 2 OF THAT REPORT EVERYTHING HE REVIEWED. 

HE REVIEWED THE JAIL CALLS IN THIS CASE. YET, THE ONE THING 

MISSING IS THE ACTUAL RECORDED CALLS. I MEAN, I JUST HAVE TO 

WONDER WHY SOMEONE WOULD NOT LISTEN TO THE ACTUAL CRIME IN 

THIS CASE, AND THEN MAKE A REPRESENTATION THAT THIS PERSON 

ISN'T VIOLENT. IT BOGGLES MY MIND THAT THAT OCCURRED.

YOUR HONOR, WHEN I ALSO, WHEN I RECEIVED THIS LETTER THAT 

MR. BATHEN HAD WROTE TO DR. JACOB'S BACK IN AUGUST OF LAST 

YEAR, I WAS FRANKLY SHOCKED BY IT. I MEAN, THE WAY IT IS 

WORDED, IT IS MANIPULATIVE. I THINK IT BASICALLY IS TRYING TO 

COERCE HER INTO NOT GOING FORWARD WITH THE CRIMINAL CASE, TO 

MENTION THAT BASICALLY SHE IS GOING TO RUIN THIS YOUNG MAN'S 

LIFE. I MEAN, WE ARE HERE BECAUSE OF MR. BATHEN. WE ARE NOT 

HERE BECAUSE OF DR. JACOBS, AND I THINK THAT IT IS REALLY, THE 

IMPACT ON THIS VICTIM, THE SERIOUS NATURE OF THIS CRIME.

I UNDERSTAND HE HAS NO PRIOR CRIMINAL RECORD, BUT THERE 

ARE SOME CRIMES THAT WARRANT A SEVERE PUNISHMENT UNDER THE 

LAW. MR. BATHEN IS NOT A YOUNG 18 YEAR OLD. HE IS A 

40-YEAR-OLD MAN. HE DEFINITELY HAS TWO SEPARATE, DISTINCT 

LIVES. I MEAN, IT IS ALMOST LIKE DR. JEKYLL AND MR. HYDE. 

YOU HAVE THE MR. BATHEN WHO IS EDUCATED, WHO HAS HAD A, YOU 

KNOW, CAREER IN THE COMPUTER FIELD, AND THEN YOU HAVE THIS 

PERSON WHO HAS SOME EXPLOSIVE ANGER. AND WHETHER HIS FAMILY 

HAS SEEN THAT OR NOT, I MEAN, WE DON'T KNOW. BUT WE HAVE SEEN 

IT, AND WE SAW IT IN THIS CASE. I THINK IT ALSO SAYS
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SOMETHING THAT PROBATION ALSO RECOMMENDED THAT MR. BATHEN BE 

SENT TO PRISON. I THINK IT IS, YOU KNOW, FAIRLY UNUSUAL WHEN 

YOU HAVE SOMEONE WHO HAS NO CRIMINAL HISTORY, BUT THIS CRIME 

IS SO EGREGIOUS THAT, YOU KNOW, MR. BATHEN NEEDS TO BE 

SENTENCED TO STATE PRISON.

FRANKLY, PROBATION OBVIOUSLY IS, YOU KNOW, A GRANT THAT 

THE COURT GIVES, AND I DON'T THINK THAT MR. BATHEN CAN BENEFIT 

FROM PROBATION. PEOPLE CAN BENEFIT FROM PROBATION WHEN THEY 

ARE, YOU KNOW, RECOGNIZING THAT THEY HAVE PROBLEMS. PROBATION 

CAN HELP THEM. THAT IS NOT THE CASE HERE, AND THE EVIDENCE 

WAS OVERWHELMING THAT THIS IS MR. BATHEN.

SO, I HAVE SEEN NO REMORSE. I HAVE NOT HEARD ANY REMORSE. 

I JUST DON'T UNDERSTAND WHERE THAT'S COMING FROM. PROBATION 

RECOGNIZED THAT AS WELL. DR. JACOBS RECOGNIZED THAT AS WELL 

IN HER STATEMENT.

I JUST THINK, YOUR HONOR, THAT GIVEN THIS CASE, OUR 

RECOMMENDATION IS APPROPRIATE. MR. BATHEN WILL NOT SERVE THE 

ENTIRE FOUR YEARS, FOUR MONTHS THAT WE ARE ASKING FOR, BUT 

DR. JACOBS WILL SERVE A LIFE SENTENCE WONDERING IF THIS MAN 

WILL EVER SHOW UP AND CARRY OUT HIS THREATS.

AND WITH THAT, YOUR HONOR, I WOULD SUBMIT. I DO ALSO HAVE 

TWO SEPARATE CRIMINAL PROTECTIVE ORDERS. ONE IS FOR THREE 

YEARS. THE OTHER CRIMINAL PROTECTIVE ORDER IS FOR TEN YEARS. 

I WOULD BE ASKING THE COURT TO IMPOSE THE TEN-YEAR CRIMINAL 

PROTECTIVE ORDER, IRRESPECTIVE OF WHETHER OR NOT MR. BATHEN IS 

SENTENCED TO STATE PRISON OR GIVEN PROBATION.

THE COURT: ALL RIGHT.

MS. SOMERVILLE: AND WITH THAT, I WOULD SUBMIT.



606

1

2

3

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

THE COURT: THANK YOU.

ALL RIGHT. I APPRECIATE ALL YOUR ARGUMENTS. I APPRECIATE 

YOUR BRIEFS, AND AS I SAID BEFORE, I HAVE READ EVERYTHING AND, 

FRANKLY, I HAVE SPENT A LOT OF TIME CONSIDERING THIS BECAUSE 

IT IS JUST A PUZZLING MATTER.

REST ASSURED, MS. FREEZE, I NEVER PUNISH SOMEBODY FOR 

GOING TO TRIAL. I AM A GREAT BELIEVER IN OUR CRIMINAL JUSTICE 

SYSTEM AFTER ALL THESE YEARS. AND SOMEBODY HAS A RIGHT TO A 

TRIAL AND THEY SHOULD, THEY SHOULD PUT THE PEOPLE TO THE TEST. 

I KNOW MR. BATHEN DOES STILL MAINTAIN HIS INNOCENCE, WHICH 

DOES COMPLICATE THE REMORSE FACTOR. FRANKLY, I AGREE WITH 

MS. SOMERVILLE THAT THE EVIDENCE WAS OVERWHELMING, AND, 

MR. BATHEN, YOU KNOW, HE HAS THE RIGHT TO MAINTAIN HIS 

INNOCENCE IF HE WANTS, AND HE DOES AND PROBABLY BELIEVES IT, I 

GUESS. BUT I CAN'T, I CAN'T CONSIDER THAT AT ALL BECAUSE I 

DID FIND THE EVIDENCE OVERWHELMING OF GUILT. AND MY PROBLEM 

WHEN I AM CONSIDERING PROBATION, WHEN SOMEBODY IS ELIGIBLE FOR 

PROBATION AND SOMEBODY HAS A CLEAN RECORD, IS SEEING WHETHER 

PROBATION IS SUITABLE. AND THE TROUBLING THINGS WITH THIS 

CASE IS THAT THESE THREATS WERE NOT IN THE HEAT OF PASSION. I 

HAVE LETTERS FROM FAMILY MEMBERS, CLOSE SUPPORT. I HAVE A 

DESCRIPTION TO DR. MURPHY FROM MR. BATHEN THAT LIFE IS 

WONDERFUL. I HAVE A JOB. I HAVE MY F7XMILY AROUND ME. I HAVE 

A GIRLFRIEND THAT I HAVE HAD FOR A YEAR. AND THAT'S THE 

FAMILY MEMBERS, THE WAY THAT THEY REFLECTED AS WELL. I MEAN, 

THE FACT THAT HIS MOTHER GOT A DIVORCE WHEN HE WAS IN HIS 

30'S, I AM JUST NOT TAKING THAT AS A REASON FOR THESE THREATS.

SO I HAVE NINE YEARS SINCE MR. BATHEN WAS TREATED BY
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DR. JACOBS. I SEE A LOT OF CRIMINAL THREATS, BUT THEY ARE 

USUALLY HEAT OF PASSION. I HAVE NEVER SEEN ANYTHING LIKE THIS 

WITH ABSOLUTELY NO HELP IN THE LETTERS THAT I GET TO EXPLAIN 

THIS. I AM NOT GOING TO PUNISH MR. BATHEN FOR MAINTAINING HIS 

INNOCENCE, BUT, FRANKLY, WHAT ARE WE GOING TO DO? YOU ARE 

ASKING ME TO PUT HIM ON PROBATION. HE SAYS HE DIDN'T MAKE 

THESE CALLS, AND THE EVIDENCE TO ME CLEARLY INDICATED THAT HE 

DID AND TO THE JURY. OUT OF THE BLUE. I MEAN, I THINK THAT'S 

PART, THE CONTENT OF THESE CALLS ARE VERY SCARY AND THEN IT IS 

OUT OF THE BLUE. I MEAN, I THINK THAT IS PART OF WHAT 

DR. JACOBS -- IS SCARY TO HER. IT IS LIKE HOW MUCH TIME HAS 

TO GO BY BEFORE YOU ARE SAFE, AND SHE DIDN'T EVEN KNOW THAT 

MR. BATHEN WAS HAVING THOSE THOUGHTS.

SO NOTHING ADDRESSED DR. MURPHY'S EVALUATION, BASICALLY 

ASSUMES MR. BATHEN'S INNOCENCE, TO ME. HE ACCEPTS WHAT 

MR. BATHEN SAID. NO, THIS IS A MAN — THERE IS NO DIAGNOSIS. 

IT IS — MR. BATHEN IS SITUATIONALLY DEPRESSED BECAUSE HE IS 

IN THIS PREDICAMENT. SO THAT IS NO HELP. FOR DR. MURPHY TO 

SIT THERE AND SAY HE IS NOT VIOLENT. WELL, I KNOW HE LIVED IN 

VIRGINIA. THERE ARE PLANES. EVEN IF THERE WAS JUST ONE CALL 

THAT MR. BATHEN WAS GOING THROUGH SOMETHING, SOMEHOW THOUGHT 

OF DR. JACOBS AFTER ALL THESE YEARS, EVEN IF THERE IS ONE, I 

THINK I WOULD BE IN A DIFFERENT POSITION MAYBE. BUT 

REPEATED — I MEAN DR. JACOBS, HOW IS SHE GOING TO FEEL SAFE? 

THIS CAME OUT OF THE BLUE. THIS ISN'T IN THE MIDDLE OF A 

CONTENTIOUS THERAPY SITUATION OR ONGOING RELATIONSHIP, THIS 

WAS OUT OF THE BLUE. SHE MAYBE WON'T FEEL SAFE FROM 

MR. BATHEN, BUT IT IS ALSO A LIFE CHANGER, I WOULD THINK, FOR
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SOMEBODY WHO IS A VICTIM OF A CRIME LIKE THIS, THAT SOMEBODY 

OUT OF THE BLUE FROM YOUR PAST CAN COME FORWARD AND MAKE THESE 

EXPLICIT, HORRIBLE, THREATS.

SO IT IS REALLY OF A DIFFERENT NATURE. BECAUSE I, YOU 

KNOW, HE PORTRAYS HIMSELF AS HAVING THIS WONDERFUL PERFECT 

LIFE, JOB CHANGES HERE AND THERE BUT ALWAYS EMPLOYED. THE 

MILITARY WAS — THAT WAS AFTER THESE CHARGES WERE BROUGHT. 

SO — BUT STILL, I MEAN, IT IS — MR. BATHEN — WELL, HE IS 

NOT ACCEPTING HIS RESPONSIBILITY, BUT I DON'T THINK THEY 

UNDERSTAND THE GRAVITY.

I — IF SOMEBODY IS ELIGIBLE FOR PROBATION, I SERIOUSLY 

LIKE TO PUT PEOPLE ON PROBATION BEFORE GOING TO STATE PRISON. 

BUT FOR THE REASONS I HAVE STATED, YOU KNOW, THE FACT THAT 

THERE WAS NO IMPETUS FOR THIS. THERE WAS NO EXPLANATION GIVEN 

TO ME WHATSOEVER FOR THESE HORRIBLE THREATS TO BE MADE. SO I 

CAN'T SAY, WELL, LET'S PUT MR. BATHEN ON PROBATION AND HAVE 

HIM ADDRESS IT. ADDRESS WHAT? I DON'T KNOW. I MEAN — AND I 

FEEL FOR THE FAMILY MEMBERS. THEY KNOW MR. BATHEN AND LOVE 

HIM AND WILL DO — I BELIEVE WOULD DO ANYTHING TO PREVENT HIM 

FROM BEING IN THIS POSITION, AND WOULD TRY TO MAKE HIM 

SUCCESSFUL ON PROBATION. I APPRECIATE YOUR SINCERITY AND YOUR 

LOVE AND YOUR HONESTY. I DO. BUT I DON'T THINK, YOU KNOW, 

THIS — I DON'T THINK YOU KNOW WHERE THIS COMES FROM EITHER, 

HONESTLY. IF SOMEBODY DOES KNOW WHERE THIS COMES FROM, THERE 

IS NO INDICATION GIVEN TO ME AND I CAN'T FIGURE IT OUT.

SO I UNDERSTAND THAT MR. BATHEN WAS WORKING AND NO RECORD. 

THAT IS A BIG MITIGATING FACTOR TO ME, BUT THE THREATS OF THE 

GREAT BODILY HARM IN DEPTH AND THEN BEYOND DR. JACOBS, TO HER
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DAUGHTER TO — IN THIS DAY AND AGE IN THE INTERNET, IT IS NOT 

HARD TO FIND ANYBODY. THE THREE SEPARATE OCCASIONS AND THE 

GRAPHIC AND SPECIFIC AND UNPROVOKED NATURE OF THE CONTENT, I 

DO HAVE TO DENY PROBATION IN THIS CASE. THERE WAS GREAT 

PSYCHOLOGICAL HARM INFLICTED. IT WAS MORE SERIOUS THAN 

OTHERS, I THINK, AND I HAVE GIVEN YOU MY REASON. I GET IT 

THAT MR. BATHEN HAS EXPRESSED REMORSE THAT DR. JACOBS HAD TO 

SUFFER FROM THESE CALLS, BUT, OBVIOUSLY, NO REMORSE FOR 

HIMSELF BECAUSE HE HAS TAKEN THE POSITION THAT HE DID NOT 

COMMIT THESE CRIMES. I NEED TO PROTECT SOCIETY.

MS. SOMERVILLE, I DISAGREE WITH YOUR READING OF 667(C). 

THAT REQUIRES A PRIOR STRIKE TO HAVE A MANDATORY CONSECUTIVE, 

AND SO, YOU KNOW, I DOUBLE-CHECKED. IT WAS SOMETHING NEW TO 

ME, THAT THIS ARGUMENT WITHOUT A PRIOR STRIKE, BUT 667 

SUBSECTION (C) SAYS, "NOTWITHSTANDING ANY OTHER LAW, IF A 

DEFENDANT HAS BEEN CONVICTED OF FELONY AND HAS BEEN PLED AND 

PROVED THAT THE DEFENDANT HAS ONE OR MORE PREVIOUS OR PRIOR 

VIOLENT FELONY CONVICTIONS, THEN IT IS MANDATORY CONSECUTIVE."

MS. SOMERVILLE: YOU ARE CORRECT, AND I REALIZED THAT.

THE COURT: OKAY. IT GAVE ME PAUSE. I DID LOOK AT IT. SO 

ALL THOSE THINGS THAT WE HAVE TALKED ABOUT THAT COME BACK TO MY 

CONSIDERATION OF THE APPROPRIATE PRISON TERM SINCE I AM DENYING 

PROBATION, FINDING THAT MR. BATHEN IS NOT SUITABLE FOR 

PROBATION. I AM SELECTING THE MIDTERM OF TWO YEARS ON COUNT 1 

BASED ON — AGAIN, IT IS NOT LOW TERM BECAUSE OF THE CONTENT. 

MIDTERM, I AM ACTUALLY CONSIDERING ALL THREE OF THE CALLS AND 

SELECTING THE MIDTERM, THE FACT THAT IT WASN'T JUST ONE. I 

THINK THERE ARE MORE EGREGIOUS 422'S, WHICH IS WHY I AM NOT
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GOING THE UPPER TERM. PROBATION ALSO RECOMMENDED THE MIDTERM. 

I THINK IT IS THE APPROPRIATE SELECTION, GIVEN THE NATURE OF 

THE CRIME, BUT KEEPING IN MIND THE FACT THAT MR. BATHEN DOES 

NOT HAVE A CRIMINAL RECORD.

I AM GOING TO, ON COUNTS 2 AND 3, I AM SELECTING THE 

MIDTERM TO RUN CONCURRENTLY, AND I AM DOING THAT. I 

UNDERSTAND THAT BOTH PROBATION AND MS. SOMERVILLE REQUESTED 

THAT I RUN CONSECUTIVE, BUT I THINK THIS IS WHERE I HAVE TO 

TAKE INTO CONSIDERATION, AGAIN, MR. BATHEN AND HIS 

CIRCUMSTANCES, HIS FAMILY SUPPORT, HIS WORK HISTORY, AND HIS 

LACK OF RECORD AND HOW MUCH TIME IS APPROPRIATE AS PUNISHMENT 

AND TO DISCOURAGE THE COMMISSION OF FUTURE ACTS, WHICH I THINK 

ARE PURPOSES OF SENTENCING BUT ALSO NOT SO MUCH THAT WE GO THE 

OTHER WAY. SO I THINK THAT THE TWO YEARS WITH THE COUNTS 2 

AND 3 RUN CONCURRENTLY IS THE APPROPRIATE SENTENCE. SO THAT 
WILL BE MY SENTENCE.

THE CREDITS ARE 34 ACTUAL, 34 4019 FOR A TOTAL CREDITS OF 

68 DAYS. THERE IS A RESTITUTION FINE OF $300, AN ADDITIONAL 

RESTITUTION FINE OF $300, STAYED PENDING SUCCESSFUL COMPLETION 

OF PAROLE. A COURT SECURITY FEE OF $120 AND CRIMINAL NEEDS 

ACCOUNT FEE OF $90. I WILL ORDER RESTITUTION TO THE VICTIM, 

AND I UNDERSTAND THAT YOU WOULD LIKE A RESTITUTION HEARING.

SO WE WILL SCHEDULE A RESTITUTION HEARING. I WILL NOT PUT THE

AMOUNT OF RESTITUTION.

AND, MR. BATHEN, YOU HAVE THE RIGHT TO BE HERE AT A

RESTITUTION HEARING. IT IS TYPICALLY SET, AND YOU WILL BE IN

PRISON OR YOU CAN GIVE UP THAT RIGHT AND JUST HAVE YOUR LAWYER 

HANDLE IT FOR YOU. THAT IS TOTALLY UP TO YOU, IF YOU WANT TO
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TAKE A MOMENT AND TALK TO YOUR LAWYER ABOUT IT.

THE DEFENDANT: I WOULD LIKE TO BE PRESENT FOR THAT, YOUR 

HONOR.

THE COURT: OKAY. THAT IS ABSOLUTELY FINE. WE WILL 

SCHEDULE THAT IN A MOMENT. BEFORE THAT, I WANT TO TALK TO YOU. 

I KNOW YOU HAVE SAID YOU ARE GOING TO APPEAL, WHICH IS 

PERFECTLY FINE, BUT I HAVE TO GIVE YOU YOUR RIGHT TO APPEAL 

JUST SO THAT IT IS ON THE RECORD, THAT YOU UNDERSTAND YOU HAVE 

60 DAYS WITHIN WHICH TO APPEAL. IF YOU DON'T FILE IT WITHIN 60 

DAYS OR YOUR LAWYER DOESN'T FILE THE NOTICE OF APPEAL WITHIN 60 

DAYS, YOU LOSE YOUR RIGHT TO APPEAL. SO THAT IS AN ABSOLUTE 

DEADLINE THAT NOBODY HAS ANY GIVE OVER. THEY CAN'T SAY 61 IS 

CLOSE ENOUGH. IT IS JURISDICTIONAL 60 DAYS. SO MAKE SURE THAT 

YOUR NOTICE OF APPEAL IS FILED WITHIN 60 DAYS.

IF YOU CAN'T AFFORD AN ATTORNEY, ONE WILL BE APPOINTED FOR 

YOU TO REPRESENT YOU ON APPEAL, AND YOU WILL HAVE THE RIGHT TO 

A TRANSCRIPT FOR YOUR APPEAL.

DO YOU UNDERSTAND YOUR APPELLATE RIGHTS?

THE DEFENDANT: YES, YOUR HONOR.

THE COURT: ALL RIGHT. I AM GOING TO ISSUE THE TEN-YEAR 

PROTECTIVE ORDER AS REQUESTED BY THE PEOPLE TO HAVE NO CONTACT, 
DIRECT OR INDIRECT, WITH DR. JACOBS. AND, OF COURSE, THAT'S — 

THAT INCLUDES IF YOU WANTED TO SEND ANOTHER LETTER ASSURING HER 

THAT SHE WOULD BE FINE, YOU CAN'T DO THAT. ALL RIGHT. SO 

THAT'S NO CONTACT WHATSOEVER. SO I JUST HAVE TO MAKE SURE THAT 

I HAVE THE RIGHT ONE. WHERE DO YOU HAVE THE TIME ON THERE?

MS. SOMERVILLE: YOUR HONOR, IT IS BOX 2.

THE COURT: OKAY. THANK YOU.
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SO WITH THAT, THANK YOU, EVERYONE, FOR COMING AND FOR 

GIVING ME THE INFORMATION.

I WISH YOU GOOD LUCK, MR. BATHEN. THANK YOU.

WE WILL BE IN RECESS.

(THE PROCEEDINGS WERE CONCLUDED.) 

* * *

28
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STATE OF CALIFORNIA )

:SS.

COUNTY OF SAN DIEGO )

I, NYREE-DAWN LLOYD, OFFICIAL REPORTER FOR THE 

SUPERIOR COURT OF THE STATE OF CALIFORNIA, IN AND FOR THE 

COUNTY OF SAN DIEGO, DO HEREBY CERTIFY:

THAT AS SUCH REPORTER, I REPORTED IN MACHINE SHORTHAND 

THE PROCEEDINGS HELD IN THE FOREGOING CASE;

THAT MY NOTES WERE TRANSCRIBED INTO TYPEWRITING UNDER MY 

DIRECTION AND THE PROCEEDINGS HELD ON JULY 19, 2018, CONTAINED 

WITHIN PAGES 592 THROUGH 613, ARE A TRUE AND CORRECT 

TRANSCRIPTION.

DATED THIS 1ST DAY OF OCTOBER 2018.
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NYREE-DAWN LLOYD, CSR NO. 12587
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